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The  object  of  the  Author,  in  the  following  work*  has  been  to 
collect  and  digest  the  Law  relative  to  Pleading  and  Eviden6e  into 
the  smallest  compass,  and  under  the  most  convenient  afrang^ent 

The  work,  consequently,  not  only  contains  the  generv  fyi&ci- 
pies  of  the  Law  respecting  Pleading  and  Evidence,  and  the  forms 
of  Civil  Actions,  but  also  the  form  of  the  remedy,  the  pleadings, 
and  the  evidence  necessary  for  the  support  ofenery  ground  of  action ; 
likewise,  the  pleading  and  evidence  necessary  to  the  support 
'  of  every  defence^  with  the  Precedents  of  most  common  use  in  all 
these  cases. 

The  contents  of  the  work  are  alphabetically  arranged,  each 
title  containing  such  portions  of  the  Law  of  Pleading  and  Evi- 
dence as  are  peculiar  to  it ; — this  arrangement  having  been  consi- 
dered the  most  proper,  to  compress  and  simplify  the  work,  as  well 
as  to  render  it  more  convenient  for  the  purpose  of  reference. 

The  arrangement  of  each  separate  title  is,  as  nearly  as  possible, 
uniformly  the  same ;  and,  wherever  subdivision  is  required,  is  ex- 
plained by  the  list  of  contents  at  the  head  of  each.  Whenever  the 
laws  of  pleading  and  evidence  have  been  combined,  the  arrange- 
ment of  the  title  is  as  follows; — As  regards  the  plaintiff,— first,  his 
remedy  is  described  ;  then  the  law  which  governs  the  form  of  that 
remedy ;  next,  the  form  itself;  and,  lastly,  the  evidence  required  to 
support  that  form.  As  regards  the  defendant,  a  similar  course  is 
pursued:  instructions  are  first  ^ven  as  to  the  choice  of  his  plea ; 
next,  as  to  the  manner  of  framing  it ;  and,  lastly,  the  evidence  re- 
quired to  support  it. 

The  work,  to  those  who  are  not  familiar  with  such  undertak- 
ings, will  convey  a  very  inadequate  idea  of  the  pains  and  time  em- 
ployed in  composing  it:  Uiey,  however,  who  have  experienced  the 
trouble  of  such  a  task,  will  appreciate  the  difficulties  attendant 
on  it  The  Author,  therefore,  hopes  for  their  indulgence,  if,  in  the 
multitude  of  points  df  which  it  treats,  and  of  references  which  it 
contains,  errors  may  have  chanced  to  occur. 

The  Author  has  spared  no  labour  to  render  the  work  of  exten- 
sive practical  utility,  aftd  has  to  acknowledge  the  kind  assistance 
of  some  of  his  friends^  whose  knowledge  and  experience  in  the 
profession  have  materially  aided  him  in  completing  it. 

bnrxB-TBMPii  Ijjis, 
Sept  8, 1828. . 
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Pkas  to  the  Jurisdiction. 

These  pleas,  though  technically  different  from  other  pleas  in  abatement 
in  the  three  folJowing  points  of  form — 1.  in  being  always  pleaded  in  per- 
son ;  2.  in  requiring  only  half  defence;  3.  in  concluding  ''if  the  court 
will  take  cognizance,  &c.,  that  the  bill  be  quashed  ;''  yet,  in  other  respects, 
are  essentially  the  same,  as  they  abate  the  writ :  Bac.  A.  PleetSy  E,  2.  3 
BL  C.  301.  Gilb.  C.  P.  187. 

The  courts  of  Westminster  have  jurisdiction  in  all  transitory  aetions, 
and  local  actions  in  England  and  Wales,  1  Wood^  193,  Andr.  198,  unless 
it  be  taken  away  by  stat.,  or  the  pit.  show  by  his  declaration  that  the  action 
occurred  in  an  exclusiYe  jurisdiction :  1  Woody  193  ;  Bac.  A.  Phixs,  E.  1. 
And  objections  to  their  jurisdiction  must  in  general  be  pleaded,  but  -in 
some  cases  it  may  be  given  in  evidence  under  the  general  issue,  Carth.  11, 
354,  5  Mod.  144 ;  as  where  the  court  has  no  jurisdiction  at  common  law, 
or  it  has  been  taken  away  by  stat.  :  6  Easty  583  ;  1  Easty  352  \  A  T.  R. 
503.  Sometimes  a  statute  requires  a  special  plea,  but  in  inferior  courts 
nothing  can  be  intended  to  be  within  their  jurisdiction  unless  so  expressly 
alleged  ;  therefore,  in  most  of  the  inferior  courts,  the  want  of  jurisdic- 
tion, though  not  taken  advantage  of  by  plea,  is  fatal,  either  by  nonsuit, 
bill  of  exceptions,  prohibition,  or  a  writ  of  false  judgment :  Oilb.  C.  P. 
188,  189  ;  1  Saund.  98,  n.  1.  It  is  best,  however,  for  the  deft  to  plead 
to  the^ jurisdiction  in  these  cases  ;  Bac.  A.  Courts^  D.  4.  Some  pleas  to 
the  jurisdiction  are  created  by  the  privilege  of  suing  in  particular  courts, 
as  in  the  case  of  attorneys  and  other  officers  of  the  court :  post. 

*  A  plea  to  the  jurisdiction  in  the  inferior  courts  must  be  pleaded  [*2] 
within  four  days  after  declaration,  8  T.  R.  474,  and  before  impar- 
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lance :  Gilb.  C.  P.  187.  It  cannot  be  plea^^d  sifter  any  other  plea  which  has 
admitted  the  jurisdiction.  It  must  be  v.elrmM  by  affidavit :  4  Jinn.  c.  16, 
s.  11.  For  other  matters  as  to  when  a;ideft  rtay  plead  to  the  jurisdiction, 
and  the  forms  and  qualities  of  the  pt6a,  see  1  Chit  PL  380  to  386.  This 
plea  is  not  so  frequent  in  praetieeLJis  to  require  other  observations  here. 

•  '•  *  -  *• 
Pleas'in;Matement  in  general. 

These  pleas  differ.froRi  pleas  in  bar,  as  they  tend  merely  to  defeat  the 
present  suit;  iheylrbiy^  lie  arranged  in  the  following  order: — 

1.  To  the  disQbifky  of  the  person  either  of  the  deft,  or  pit. 

2.  To  the  declaration  or  count. 

3.  To.th>  writ  for  matter  apparent  on  the  face  of  it,  or  matter  dehors. 

4.  T-o.th^.  Miction  of  the  writ. 

And  iri'this  order  they  ought  tp  be  pleaded^as  every  subsequent  plea 
waves  the  ground  of  the  foregoing. 

Pleas  to  the  Disability  of  the  Person  of  the  Plaintiff  either  deny 
his  existence  as  fictitious  or  dead,  1  Wils.  302,  Co.  D.  Mt.  E.  16, 17,  j9. 
M.  L.  (and,  where  a  sole  pit  dies,  pending  the  suit,  it  is  a  ground  of  abate- 
ment; but,  if  there  are  more  than  one,  the  cause  of  action  survives  to  the 
others,  by  8  and  9  Wil  3,  c.  11,  s.  7, 2  Sannd.  72.  A,  Com.  D.  Abt.  H.  32, 
33);  or  deny  his  ability  to  sue,  as  an  alien  enemy,  Com.  D.  Mt.  E.  4,  2 
Str.  1082;  as  outlawed  upon  mesne  or  final  process,  Gilb.  C.  P.  196,  Co.  D. 
Jibt.  L,  3, 1  Eastj  634 ;  as  attainted  of  treason  or  felony,  Carth.  137, 138 
(though  this  is  sometimes  pleadable  in  bar,  2  B.  fy  ^,  258);  as  an  infant, 
and  that  he  has  declared  by  attorney,  2  Saund.  209,  a, ;  or  as  covert,  post^ 
Coverture^  5.  But  a  person  outlawed,  or  attainted,  may  sue  in  autre 
droit y  or  for  another's  benefit:  Post.  c.  61. 

Pleas  to  the  Disability  of  the  Person  of  the  D^endant  are  coverture 
or  infancy,  see  post,  ^^Coverture^  5;"  when  the  deft  is  sued  as  heir  on 
the  obligation  of  his  ancestor,  in  which  case  the  parol  shall  demur,  or  pro- 
ceedings be  stayed  till  he  comes  of  age,  Co.  D.  Inft.  D.  4  Ea.  485, 4  T.  R. 
77 ;  but  an  infant  devisee  cannot  do  this ;  4  Ba.  485. 

Pleas  to  the  Count  do  not  now  occur,  as  the  court  will  not  grant  oyer 
of  the  writ:  2  Wils.  394-5;  Tidd,  687. 

Pleas  in  Abatement  of  the  Writ  are  so  termed  from  their  efiect,  as, 
strictly  speaking,  the  refusal  of  oyer  of  the  writ  prevents  an  objection  to  it : 
but,  as  the  declaration  is  presumed  to  agree  with  the  writ,  any  mistake  car- 
ried out  into  it  may  be  the  subject  of  a  plea  in  abatement,  to  the  writ  or  bill : 
I  B.  fy  P.  648 ;  ^  B.fy  P.  399-  Matter  apparent  on  the  face  of  the 
writ,  such  as  an  omission  of  the  deft.'s  addition,  and  other  defects  which 
do  not  appeal  in  the  declaration,  are  no  longer  subjects  of  abatement,  1 
Saund.  318,  S  B,  fy  P.  399;  but  matter  dehors^  such  as  misnomer,  non- 
joinder, &c.,  which  are  existing  defects  at  the  time  of  suing  out  the  writ, 
are :  see  post,  as  to  these  pleas. 

Pleas  in  'Matement  to  the  Jlction  of  the  Writ  are,  that  it  is  miscon- 
ceived or  prematurely  brought,  &c ;  but,  as  these  matters  are  ground  of 
nonsuit  and  demurrer,  they  are  rarely  pleaded  in  abatement :  2  Saund. 
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210^  a.;  Lutw.  8»  13.  It  may  also  be  pleaded  that  there  is  another 
action  pending,  5  Co.  R.  62,  a.,  in  the  same  court  or  in  another :  1  Camp. 
60^1,  post,  17. 

^Qualities  and  Farms  of  Pleas  in  Jlbatement.  [*3] 

Titk,']  Pleas  in  abatement  should,  in  general,  be  entitled  of  the  term 
in  which  the  writ  was  returnable,  and  ought  to  be  pleaded  before  general 
imparlance,  2  M.  fy  S.  484,  and  within  four  days  inclusive  after  the 
delivery,  or  filing,  ^nd  notice  of  the  declaration,  1  T.  R,  211 ;  unless 
filed  in  vacation,  or  too  late  in  the  term ;  when  the  deft,  has  four  days  of 
the  ensuing  term  to  plead  in,  7  T.  R.  447,  n.  d.  6  ib.  369 ;  or  unless  the 
last  of  the  four  days  be  a  Sunday,  when  the  deft,  has  the  whole  Monday 
to  plead  in  :  3  7!  R,  642.  If  the  deft,  plead  in  abatement  in  the  second 
term,  he  should  do  so  with  a  special  imparlance:  2  Saund,  1,  2.  And, 
if  the  plea  be  entitled  of  a  subsequent  term  without  the  proper  imparlance, 
pit  may  sign  judgment,  4  T.  R*  520,  2  Saund.  1,  or  move  to  set  it  aside, 
6  71  R.  373 ;  or  demur,  2  M.  Sr  S.  484 ;  or  allege  the  imparlance  in  the 
replication  by  way  of  estoppel :  2  Saund,  1.  n.  2.  But,  if  the  pit.  reply 
to  the  plea  generally,  the  fault  is  cured :  ib.  Where  an  attorney  is  sued 
in  vacation,  entitling  the  plea  as  of  the  preceding  term  the  bill  is  entitled 
of,  is  not  improper :  Holme  v.  Dalby,  1  Chift.  A  704 ;  3  J?.  §•  ji.  259,  S.  C. 

Commencement — Appearance^-Dtjenccy  fye,']  Care  must  be  taken 
that  the  deft's  and  plt.'s  names  be  stated  properly  ;  see  the  forms,  post. 
Most  pleas  in  abatement  may  be  pleaded  by  attorney  ;  a  married  woman, 
however,  can  only  plead  her  coverture  in  person,  as  she  cannot  appoint  an 
attorney :  2  Saund.  209,  b.  So,  in  the  case  of  misnomer,  unless  under 
a  special  warrant  of  attorney,  ib,;  but  see  10  Easty  85.  An  infant  must 
plead  by  guardian,  and  not  by  attorney  or  prochein  amy  :  2  Saund.  117, 
y.  n.  1. ;  212,  a.  n.  4 ;  1  Moore,  250 ;  5  B.^^d,  418.  These  pleas  should 
be  pleaded  after  half  and  before  full  defence :  2  Saund,  209,  c.  Misnomer 
of  deft,  should,  in  strictness,  be  pleaded  without  defence :  2  Saund.  209, 
r. ;  8  7*.  R,  631,  post,  10.  When  the  deft  pleads  in  abatement  to  the 
writ  for  matter  apparent  on  the  face  of  it,  it  is  usual  to  begin  as  well  as 
conclude  the  plea  by  praying  judgment  of  the  writ,  and  that  the  same  may 
be  quashed ;  but  this  is  not  so  where  the  plea  is  for  matter  dehors:  2 
Saund.  209,  a,  n.  1;  209,  d.;  10  East,  87. 

Subject  Matter  of  Plea.]  The  greatest  possible  precision  and  certainty 
are  required  in  pleas  in  abatement  They  must  be  certain  to  every  intent, 
and  nothing  be  left  to  intendment :  2  Saund.  209,  c.  d.  Thus,  a  plea  of 
misnomer  must  not  only  state  the  real  name,  but  also  aver  that  by  that 
name,  the  party  was  known  and  called  at  the  time  of  the  issuing  of  the 
writ,  or  exhibiting  the  bill ;  and  also  conclude  with  a  special  traverse  of 
his  ever  having  been  called  or  known  by  the  name  in  the  writ  or  bill : 
see  Golds.  86 ;  Skin.  620;  Lutw,  15 ;  2  Saund.  209,  b.  n.  The  plea 
must  not  be  repugnant,  Carth,  201,  5  T.  R.  487;  nor  double,  as  pleading 
two  outlawries:  Carth.  8,  9 ;  1  Show.  80 ;  Hardw,  286 ;  2  Lev.  82. 
It  must  be  an  answer  to  the  whole  declaration  ;  that  is,  the  whole  matter 
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of  complaint  must  be  covered  by  the  plea  or  pleas  pleaded,  5.  2T  S.  553 ; 
for  there  may  be  a  plea  in  abatement  to  part,  and  in  bar  to  the  residue,  or 
the  like. — The  plea  must  alsp  give  the  pit  a  better  writ ;  for,  if  it  show 
pit  could  not  have  any  writ  at  all,  the  plea  should  be  in  bar,  and  not  in  abate- 
ment; 4  T.  S.227;  2B.fy  P.  124,  n.;  8  T.  R.  515-^  5  Taunt.  653.  A 
plea,  however,  to  the  whole  matter  and  substance  of  the  writ  need  not  give 
the  pit.  a  better  writ :  Th.  D.  15.  c.  ly  s.  4.  A  variety  of  cases  peculiarly 
applicable  to  the  subject  matter  in  the  forms  hereafter  given  will  be  found 
there. 

Venue.']    No  venue  is  necessary  ;  and,  though  a  wrong  venue  be  stated, 
it  is  immaterial :  7  T.S.  243,  1  Salk.  4  ;  Skin.  620. 

^Conclusions  ^c]  In  pleas  in  abatement,  the  court  will  give  no 
[*4]  other  ju^ment  than  that  prayed  for  by  the  party :  10  Easiy  87;  1 B. 
^  A.  172.  Great  care  must  therefore  be  taken  in  stating  a  proper 
conclusion.  When  the  action  is  by  original,  the  deft.,  in  pleading  to  the  writ 
or  count,  should  conclude  his  plea  by  praying  judgment  <^of  the  writ  or 
count,''  and  that  the  same  may  be  quashed :  5  moo.  132.  When  by  bill,  the 
plea  should  conclude  by  praying  judgment  ^^  of  the  bill,''  and  not  of  the  de- 
claration, nor  even,  as  it  seems,  of  the  bill  and  declaration :  2  M.tf  S.  484; 
2B.fyP.  124,  n.  c.  (but  not  so  if  the  proceedings  be  by  original :  2  Sound. 
209.)  And,  by  bill,  it  is  bad  to  conclude  with  a  prayer  that  the  writ  and 
declaration  (1  B.  4*  A*  172),  or  that  the  declaration  alone,  be  quashed  : 
2  Chitt.  R.  539. 

When  the  deft  pleads  in  abatement  for  nonjoinder  to  the  whole  of  the 
action,  it  is  sufficient  to  plead  to  the  *'  wriV^  or  "  W//"  only,  without  add- 
ing '^  and  declaration  ;"  but,  where  it  is  intended  to  plead  in  abatement 
only  of  part  of  the  writ,  and  the  cause  of  abatement  arises  from  some  of 
the  counts,  the  deft  must  plead  in  abatement  of  both  the  writ  and  decla- 
ration I  2  B.  fy  P.  420;  2  Saund.  210,  c.  If  a  plea  in  abatement  con- 
clude with  praying  judgment  '*  of  the  hill,"  and  that  the  same  be  quashed, 
it  is  bad  on  demurrer:  3  T.  R.  185.  And  in  abatement  the  deft  never 
can  have  a  right  judgment  on  a  wrong  prayer,  as  in  bar:  I  B.  fy  *A.  173. 
Pleas  af  coverture  of  the  pit  or  deft  conclude  to  the  writ  or  bill,  being 
in  the  nature  of  pleas  of  nonjoinder,  and  not  as  in  pleading  to  the  person 
of  pit  and  deft:  2  Saund.  9,  n.  10. 

Jiffidavit  of  Truth  of  Plea. 

Stat.  4  Jinne^  c.  16,  ^.  11,  requires  an  affidavit  to  show  some  probable 
matter  to  the  court  .to  induce  them  to  believe  that  the  plea  is  true.  It  is 
not  necessary  that  the  plea  should  be  made  by  the  party  himself;  his 
attorney  will  do :  Bam.  344.  It  must  be  positive.  Say.  R.  293,  and  be 
properly  entitled  of  the  cause  :  1  Str.  1161.  If  the  plea  be  not  filed  in 
due  time,  ante,  7,  with  an  affidavit  of  the  truth  of  it  annexed,  or  the  affi- 
davit be  an  improper  one,  l^Str.  639,  3  Pri.  197,  the  pit  may  consider 
it  as  a  nullity,  and  sign  judgment ;  or  he  may  move  the  court  to  set 
it  aside:  2  Moo.  213;  2  B.  fy  C.  618;  3  Pri.  197;  Tidd,  693;  2 
•^rch.  Pr.  2,  3.  If  the  truth  of  <he  plea  appear  to  the  court  upon  an  in- 
spection of  their  own  records,  an  affidavit  is  not  necessary:  2  fV.  Bl: 
1088;  3  B.  ^P.  397. 
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Qualities  and  Farms  of  RepUcaium,  and  other  Proceedings. 

When  a  plea  in  abatement  is  regularly  put  in,  the  pit  must  either  reply 
or  demur,  infra;  and,  if  the  plea  be  untrue  In  fact,  he  should  reply,  in 
which  case  he  will  have  final  judgment,  quod  recuperet^  and  the  jurji 
should  assess  the  damages :  Gilb,  C  P.  53 ;  1  Ld.  Raym.  594;  2  Saund. 
210-11.  After  a  plea  of  misnomer,  or  the  like,  pit.  may  amend  his  de- 
claration, Ti£b/,753,  though  a  mistake  would  be  aided  after  verdict,  1  fFils. 
302,  6  Taunt.  115;  but,  in  the  case  of  a  true  plea  of  nonjoinder,  pit.  must 
enter  a  cassetur  billa  vel  brevtj  and  commence  a  fresh  action  i  1  T.  R. 
698 ;  1  B.  fy^F.  40;  ^  B.  fy  C.  871;  3  ^nst.  935.  It  is  safest  to  enter 
the  ccusetur  before  bringing  the  second  action  :  1  Salk.  329;  2  Raym. 
1014.     Pit  is  not  liable  to  costs  on  a  cassetur  :  Tiddj  737. 

Commencement.']  When  the  plea  consists  of  matter  of  fact  which  the  pit 
denies,  the  replication  may  begin  without  any  allegation  that  the  writ  or  bill 
oaeht  not  to  be  quashed :  I  B.fy  P.Ql.  It  must  not  commence  as  to 
a  plea  in  bar,  Carth.  187,  Com.  D.  Mt.  1. 15,  unless  the  plea  *com-  [^5] 
mence  or  conclude  improperly :  Bac.  Jib.  Mt.  8.    But  if  a  replica- 
tion to  a  plea  in  abatement  begin, ''  that  the  said  declaration  ought  not  to  be 
quashed,^'  but  conclude  properly,  it  is  sufficient,  and  such  words  may  be 
rejected  as  surplusage :  \  B.  fy  P.  60. 

Conclusion.']  It  should  conclude,  **  to  the  country  ;^'  and  it  is  not  ne- 
cessary that  it  should  conclude  with  a  verification  and  formal  traverse :  1 
B.  4*  P.  60;  1  Bast^  542.  But,  if  it  do  so  conclude,  it  is  said  the  pit 
ought  to  pray  damages,  2  Sound.  211,  n.  3,  unless  he  confess  deft's  plea, 
and  avoids  it  by  other  new  matter,  when  he  should  not  pray  damages,  but 
must  maintain  his  writ:  ib. 

Demurrer."]  A  general  demurrer  to  a  plea  in  abatement  is  sufficient : 
Lloyd  v.  IVUliamSy  2  M.  ^  S,  485.  It  may  be  advisable,  however,  to 
demur  specially,  where  the  plea  is  merely  informal,  3  T.  R.  186,  as  the 
court  will  not  quash  it  «n  motion  :  2  B.  ^  C.  618.  A  demurrer  to  a  plea, 
with  a  proper  commencement  and  conclusion,  should  merely  pray  judg* 
ment,  <<  that  the^r^t  or  bill  be  adjudged  good,  and  that  the  defendant  may 
answer  thereto  :"  2  Sound.  210,  g.  On  a  joinder  in  demurrer  to  a  repli<> 
cation  to  a  plea  in  abatement,  the  pit.  should  merely  pray  that  the  deft 
may  answer  over:  ib.;  I  fVils.  302.  A  demurrer  to  a  plea  in  abatement, 
as  in  bar,  praying  judgment  and  damages,  and  a  joinder  in  demurrer,  as  in 
bar,  is  a  discontinuance :  Show,  255.  But,  where  the  plea  is  wrong  in  its 
commencement  and  conclusion,  as  being  a  plea  in  bar,  this  objection  would 
not  hold :  Bac.  M.  Abt.  P.;  Co.  D.  Abt.  I.  15.  Pit  may  amend  his  mis* 
take  in  a  demurrer  or  rej>lioation ;  and  he  will  be  allowed  to  withdraw  a 
demurrer  to  the  plea,  and  reply,  2  Chit.  R.  5 ;  but  the  court  will  not  in 
general  allow  the  deft  to  amend:  T\dd,  690.  Judgment  will  be  given 
against  the  plea  for  a  defect  in  it,  without  regard  to  any  objection  to 
the  declaration,  for  nothing  but  the  writ  is  in  question :  2  Salk.  212 ; 
lAttw.  1592. 

Judgment.]  If  issue  be  joined  on  a  plea  of  abatement,  a  judgment  for 
ih^  plaintiff  upon  a  verdict  is  final,  quod  recuperet :  2  fPi/s.  367;  2  Zrf. 
Raym.  992 ;   Tidd,  979.     But  a  judgment  for  him  upon  demurrer  is  not 
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final,  but  merely  a  respondeat  ouster j  whereon  he  does  not  obtain  coats : 
Yelv.  112;  1  Vent.  137;  Raym,992\  TWrf,  979.  But  the  judgment  on 
a  demurrer  to  the  plea,  improperly  commencing  or  concluding  in  bar,  may 
be  final,  Com.  D.  Mt.  L  15, 1  EcLsty  636 ;  and  so  where  matter  in  abate- 
ment is  pleaded  after  the  last  continuance^  ib.  A  judgment  for  the  deft, 
in  all  cases,  is  that  the  writ  or  bill  be  quashed,  Gilb.  C.  P.  52 ;  or,  if  a 
temporary  disability  or  privilege  be  pleaded,  as  infancy,  be.  the  judgment 
is,  '^that  the  pit.  remain  without  day,''  until,  &c.:  Lutw.  19;  2  Sound. 
210.  On  issue  found  for  deft.,  he  is  entitled  to  costs,  but  not  on  a  de- 
murrer: Raym.  337;  TVcfcf,  983,  1008.  After  a  judgment  of  re jj^oncfea/ 
ouster^  deft,  may  plead  again  in  abatement,  provided  the  subject  matter 
pleaded  be  not  of  the  same  or  of  any  preceding  degree  or  class  with  that 
before  pleaded :  Com.  D.  Mt.  I.  3 ;  2  Saund.  40. 
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When  it  may  be  pleaded^  5  to  6. 
Forms  in,  6  to  8. 
Notes  on  FormSy  8. 
Evidence^  9. 

0/ Plaintiff.}  The  plt.^s  coverture  is  pleadable  in  abatement:  Co. 
Idt.  132,  b.  And,  where  Xhefeme  was  interested  before  or  during  her  cover- 
ture in  the  subject  matter  of  the  action,  and  might  join  with  the 
[^6]  *husband,  but  sues  alone, her  coverture  can  only  be  pleaded  in  abate- 
ment, and  cannot  be  otherwise  taken  advantage  of,  at  least  in  actions 
for  torts,  3  T.  R.  627,  631;  but  the  husband  may  bring  error :  ib.  So,  if  a 
feme  sole  marry  after  suing  out  the  writ  and  before  declaration,  it  can  only 
be  taken  advantage  of  by  plea  in  abatement :  6  7.  2?.  265.  And,  if  she 
marry  after  issue  joined,  then  by  plea  in  abatement,  j9t<t>  darr.  cont.^  4 
East,  502.  But  it  is  no  defence  in  abatement  or  otherwise,  if  pit.  mar- 
ried after  verdict,  and  before  the  day  in  bank:  Cro.  C  132;  1  JBuh.  5. 
When  a  feme  coverte  has  no  interest  whatever  in  th%  subject  matter  of 
the  action,  and  improperly  sues  alone,  the  deft  may  take  advantage  of  it, 
under  the  general  issue,  4  T.  R.  361,  or  plead  she  is  deft's  wife :  17  Edw. 
3,  20,  b.  If  she .  be  improperly  joined,  the  deft,  in  some  cases  may  de- 
mur, 1  Salk.  1 14,  1  Hi  Bl.  108,  or  arrest  the  judgment,  Cro.  J.  644,  or 
bring  error,  2  W.  BL  1236.  Deft  may  plead  the  pltfs.  are  not  married, 
1  ShoWy  50,  Fitz.  K  B.  476,  Co.  D.  Mt.  E.  6  ;  and  he  cannot  take  ad- 
vantage of  this  under  the  general  issue  :  1  Str.  480.  If  the  husband  im- 
properly sue  alone,  he  may  be  nonsuited,  1  Salk.  282,  Bac.  Jib.  Bar.  fy 
F.  K. ;  or,  if  the  objection  appear  on  the  record,  deft  may  arrest  the  judg- 
ment, or  bring  error :  1  Str.  229 ;  Cro.  J.  424. 

Of  Defendant.']  The  deft.^s  coverture  is  also  pleadable  in  abatement. 
When  the  deft  becomes  married  after  the  contract  was  made,  or  the  cause 
of  action  accrued,  and  before  action  brought,  the  coverture  is  pleadable 
only  in  abatement:  3  T.  R.  631.  If  the  marriage  is  after  action  brought, 
it  cannot  be  pleaded  in  abatement,  Bac.  M.  Mt.  G.  2  Str.  811;  and  the 
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pit  maty,  in  that  case,  have  judgment  and  execution  against  her,  or  revire 
the  judgment  against  her  and  her  husband  :  4  Eiistf  521.  Deft.'s  cover- 
ture, when  the  supposed  contract  was  entered  into,  or  cause  of  action 
accrued,  is  available  as  a  defence  under  the  geiiftral  issue,  or  non  est  fac- 
tum: 18  Mod.  101;  8  T.  R.  545.  If  parties  be  improperly  sued  as 
husband  and  wife,  the  same  may  be  taken  advantage  of  under  the  general 
issue,  and  is  not  pleadable:  2  Chit.  R.  642.  Sed  vide  Th.  Dig.  1. 1 1,  c.  2,  s.  5. 

In  general.']  Coverture  cannot  be  pleaded  with  success,  if  the  husband, 
at  the  time  of  plea,  be  dead,  or  civiltter  mortuuSf  or  banished,  or  trans- 
ported for  a  crime,  or  an  alien  enemy  residing  abroad,  Selw,  N.  P.  285  to 
287,  4  T.  R.  631,  2  B.  ^  P.  105,  4  Espl  Rep.  27,  or  an  alien  who  has 
never  been  in  this  country,  3  Camp.  123,  or  has  abjured  the  realm,  2  fF. 
Bl  1 199, 4«9. 4*  C.  297,  or  divorced  a  vinculo  matrimonii^  SB.^C.  291^ 
or  if  the  party  be  the  wife  of  a  foreigner  resident  abroad,  and  she  live 
and  trade  here  as  a  feme  sole^  I  B.l^  P.  357 :  all  which  facts  may  be 
pleaded.  Bot  it  is  no  answer  to  the  plea,  that  the  parties  are  separated, 
and  that  the  wife  has  a  separate  maintenance  secured  to  hereby  deed,  8^ 
7!  R.  545,  or  that  the  husband;  an  Englishman,  be  abroad,  2B.SrP.  ^^^9 
or  that  the  parties  are  divorcedT^i  mensA  et  thoro :  3  B.  Sr  C.  291. 

As  to  the  parties  to  aa  action  by  or  against  husband  and  wife,  jvo^/, 
''Husband  and  Wife.'' 

Forms  in  Coverture. 

PLX4  ow  PKjLnrmr's  cotvstubb. 

In  the  K.  B.  (or  C.  P.)  Term,  8  Geo.  4. 

(Term  ofwfneh  deelaralion  it  entUM,) 
John  Hall     >     And  the  said  John  Hall,  in  hit  own  perion  («/  bf  atiomeyy  ta^f  by , 

atf .         >  his  attorney;  comes  and  defends  the  wron;  and  injury,  when,  be.  and  prays 
Sarah  Mott.  )  judgment  of  the  said  biU  (if  by  originat  or  in  C.  P.,  the  said  writ^,  of  the  said 
Sarah  Moss,  because  h^  says  that  the  said  Sarah,  before  and  at  the.  time  of  exhibibng  the  bill  {or 
the  said  writ),  of  the  said  Sarah,  was  under  coverture  of  one  James  Moss,  her  husband, 
which  said  James  Moss  is  still  Wring;  to  wit,  at,  *(oenue.)  And  this  he  is  ready  to  verify.    [^71 
Wherefore,  inasmuch  as  the  said  James  Moss  is  not  named  in  the  said  bill  {or  writ), 
the  said  John  Hall  prays  judgment  of  the  said  bill  {or  writ),  and  that  the  same  may  be  quashed, 
Isc  {Md  t^ffidamt,  at  potlf  8,) 

.vuA  Of  DxnssjLsr's  cotxbturi. 

In  the  K.  B.  (or  C.  P.)  Term,  8  Geo.  4. 

(Term  of  which  dularaiion  is  of^itUd.) 

Jano  Milltf  1      And  the  said  Jane  Mills,  in  her  own  proper  person,  comes 

sued  by.ihtname  0/  Jano  Qrd,  I  and  prays  judgment  of  the  said  bill  {or  by  original,  or  if  in  C 

ats.  [  P.,  the  said  writ),  of  the  said  John  Stone,  because  she  says,  that 

John  Stone.  J  at  the  time  of  the  exhibiting  of  the  said  bill  {or  the  said  writ), 

of  the  said  John  Stone,  she  was,  and  still  is,  married  to  one  Henry  Mills,  who  is  still  living,  to 

wit,  at,  &c.,  aforesaid.     And  this  she  is  ready  to  verify.    Wherefore,  because  the  said  Henry 

Mills  is  not  named  in  the  bill  {or  writ),  aforesaid,  she  prays  judgment  of  the  said  bill  (or  writ,) 

that  the  same  may  be  qvashed.    {Jidd  affidavit,  at  pott,  8. ) 


FLBA  THAT  AVOTBEB   8USB    WITH,    AHD   ▲•  THV   WIVB   Of   DXFBVDAVT,   IS   HOT  SUCH. 

En  the  K.  B.  (or  C.  P.)  Term,  8  Geo.  4. 

John  Stylet,         "j      And  the  said  John  Styles,  by  ,  his  attorney,  comes  .and 

nied  leitA  Sarah  Stylet,  I  prays  judgment  of  the  said  bill  {or  if  by  original,  or  in  C*  P-,  of  the 

ats.  I  si^d  writ),  of  the  said  John  Nokes,  because  he  says  that  Sarah  Styles, 

JobnJfoket.  J  in  the  said  bill,  {or  by  original,  or  in  C.  P.  in  the  said  writ  and  the 

declaration  thereon  founded),  alleged  to  be  the  wife  of  him  the  said  John  Styles,  is  not  nor  ever 
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hftth  b«eii  the  wife  of  him  the  taid  John  Styles.  Aod  this  he  is  ready  to  Terify.  Wherefore, 
because  he,  the  said  John  Styles,  is  named  in  the  said  bill  {or  by  original,  or  in  C  P.  in  the 
said  writ  of  the  said  John  Nokes,  and  declaration  thereon  founded),  as  the  husband  of  the  said 
Sarah  Styles,  he,  the  said  John  Styles,  prays  judgment  of  the  bill  (or  writ)  aforesaid,  and  that 
the  same  may  be  quashed.    (Md  ffJUknitf  at  poU,  8. ) 

FLSA  Wnir  PUUSSD   OF  ▲  TSBX   8UB8XQ.irXirT  TO  DXCLIKATIOV. 

In  the  K.  B.  (ok  C.  P  )  Term,  8  Geo.  4. 

{Term  tubsequent  to  declaration.) 

Jane  MUlt,  "\      And  now,  at  this  day,  that  is  to  say,  on  ,  next 

iuedbythenameofJaneOrdf  (after  {first  day  in  full  term),  until  which  day  Jane  MilU 

ats.  I  (ag-ainst  whom  the  said  John  Stone  hath  exhibited  his  said  bill, 

John  SUme.  )  by  the  name  of  Jane  Ord,)  savings  to  herself  all  and  all  manner 

of  exception  to  the  said  bill  of  the  said  John  Stone,  had  leaTO  to  imparl  thereto,  and  then  to 

answer  the  same,  &c.,  before  our  said  lord  the  kin^,  at  Westminster,  come,  as  well  as  the  said 

John  Stone,  by ,  his  attorney,  as  the  said  Jane  Mills  in  her  own  proper  person ;  and 

the  said  Jane  Mills  says^  &c.  {State  wbjeet  matter  of  plea,  om  u«ua/.  Ifdedaratuni  be  againd 
deft,  wi  the  ri^  name,  there  it  no  oeeaiion  to  intert  the  above  wordt,  against  whom,  &c.  between 
the  brackett.) 


TBX  UKS  TO  A  DXCLABATIOH    BY  OBIGIITjIX. 

In  the  K.  B.  for  C.  P.)  Term,  8  Geo.  4. 

(Term  tubtequentto  declaration.) 
Jane  MUlt,  ^      And  Jane  Mills,  sued  by  the  name  of  Jane  Ord  {or  if  the 

sued  by  the  name  of  Jane  Ord,  I  deft,  be  tued  by  tfie  right  name,  tay,  and  the  said  Jane  Muls,  in 
ats.  I  her,  &c.),  in  berproper  person  comes,  and,  saving  to  herself  all 

John  Stone.  J  advantages  and  exceptions,  as  well  to  the  writ  as  to  the  declara- 

tion aforesaid,  prays  leave  to  imparl  thereunto,  here,  until,  &c. ;  and  it  is  granted  to  her,  &c. 
The  same  day  is  given  to  the  said  John  Stone,  here,  &c. ;  at  which  day  comes  here,  as  well  the 

said  John  Stone,  by; — ^>  his  attorney,  as  the  said  Jane  Mills,  in  her  proper  person ;  and 

the  said  Jane  MiUs  says,  &c.    {Slate  tubjeet  matter  of  plea,  at  utual.) 


▲JXIDATIT  TO    TXmPT  PUiA« 


(  John  Stone  ,pltf . 
r*81       IntheK.B.(orC.P.)  Between         <  and 

■■      ■*  (Jane  Ord, dett. 

Jane  Mills  (sued  by  (he  name  of  Jane  Ord),  of-  ,  the  defendant  in  this  cause,  maketh 

oath  and  saitb,  that  the  plea  hereunto  annexed  is  true  in  substance  and  matter  of  fact. 

Sworn,  &c.     .  Jane  MiUs. 


KXPLICATIOK  TO   PLEA   Or   COYXBTUBX   BSVTIirO  THX  FACT. 

In  the  K.  B.  (or  C.  P.)  — ^  Term,  8  Geo.  4. 

{Term  when  pleaded.) 
John  Stone  >  And  the  said  John  Stone  saith  that  his  said  bill  {or  the  said  writ),  by  reason  ofany 
ats.  >  thing  by  the  said  Jane  Ord,  in  her  said  plea  above  alleged,  ought  not  to  be  quashed, 
Jane  Ord.  )  because  he  says,  that  at  the  time  of  exhibiting  the  said  bill  {or  at  the  time  of  issu- 
ing the  said  writ),  against  the  said  Jane  Ord,  she,  the  said  Jane  Ord,  was  not  married  to  the 
said  Henry  Mills,  in  the  said  plea  mentioned,  in  manner  and  form  as  the  said  Jane  Ord  hath 
above  in  her  said  plea  in  that  behalf  alleged ;  and  this  he,  the  said  John  Stone,  prays  may  be 
inquired  of  by  the  country,  &c. 

Notes  on  Form  of  Plea^  ^c. 

The  preceding  observations,  as  to  forms  of  pleas,  &c.  in  abatement  in 
general,  will  be  here  applicable.  We  have  seen  the  plea  of  deft's  cover- 
tom  must  be  pleaded  in  person,  antCy  3.    It  must  not  also  be  pleaded  by 


ABATEMENT.     .  9 

the  deft's  maiden  name :  Bam.  334.  It  must  be  averred  the  husband  is 
still  living  :  1  Chit.  PL  389.  These  pleas,  as  the  cause  of  abatement  goes 
rather  to  the  nonjoinder  of  the  husband  than  to  the  disability  of  ihefeme^ 
shoald  conclude  with  a  prayer  of  judgment  to  the  bill  or  writ :  LiL  En. 
/  123 ;  1  Chit.  PL  400. 

If  the  plL  do  not  merely  deny  the  coverture,  but  relies  on  some  other 
answer,  as  the  death  of  the  husband,  or  the  like,  the  same  should  be  re- 
plied specially. 

Evidence  in  Coverture. 

Who  is  to  begin.^  According  to  the  general  principle,  the  deft,  ought 
to  begin  by  proving  the  truth  of  his  plea,  the  affirmative  of  the  issue  being 
with  him  ;  but  the  practice  appears  to  have  varied  with  circumstances. 
And  where  the  essence  of  the  inquiry  is  the  amount  of  the  plt.'s  damages, 
he  is  entitled  to  begin.  Therefore,  on  a  plea  of  coverture  to  assumpsit  for 
goods  sold,  &c.  Mbotf  C.  J.  '<  intimated  that,  as  the  pit.  had  to  prove  the 
amount  of  his  damages,  his  counsel  was,  if  he  elected  to  do  so,  entitled  to 
begin ;  but,  if  he  began,  he  must  go  into  the  whole  of  his  case  relating  to 
the  coverture:'^  but,  the  deft.'s  counsel  agreeing  to  admit  that  goods  had 
been  delivered  to  the  amount  claimed,  was  permitted  to  open  the  case  for 
the  deft.:  Laconv.  HigginSy  3  Stark.  178.  And  it  was  so  ruled  on  a 
plea  of  nonjoinder  in  assumpsit,  by  Mboty  C.  «7j*in  Robey  v.  Howard j 
2  lb.  555-6.  But,  if  the  deft's  testimony  is  such  that  pit  must  necessarily 
be  unacquainted  with  it,  he  may  reserve  his  evidence  to  the  plea  in  reply 
to  the  deft.^s  case;  so  where  deft,  endeavoured  to  support  his  plea  by  evi- 
dence of  a  secret  partnership  with  one  Cohen,  Jlbboty  C.  J.  said,  •'  The 
pit.  does  not  know  who  Cohen  is,  except  from  the  plea;  he  cannot  meet 
the  case,  till  he  is  acquainted  with  it ;  it  might  have  been  otherwise,  had 
the  account  been  originally  made  out  in  the  name  of  Levy  and  Cohen:'* 
Stansfield  v.  Levy,  3  Stark.  8,  9. 

Where  the  evidence  is  such  as  not  to  throw  the  necessity  of  any  proof 
at  all,  as  to  the  cause  of  action,  on  the  pit,  as  in  trespass,  if  deft 
^justifies,  he  has  a  right  to  begin,  as  <<  the  question  of  damages  never  [^9] 
arises  until  the  issue  has  been  tried."     Per  Bailey^  J.,  Jackson  v. 
Heskethy  2  Stark.  518;  Hodges  v.  Holder,  3  Camp.  367;  Bedell  v.  Bus- 
sell,  B.  4-  M.  293. 

Proof  for  Defendant.']  It  will  be  sufficient  to  prove  cohabitation  under 
marriage  by  repute,  which  may  be  established  by  ^'  general  reputation,  the 
acknowledgment  of  the  parties,  and  reception  of  their  friends  as  man  and 
wife,''  &c.:  per  Ld.  Kenyon,  Leader  v.  Barry,  1  Esp.  Sep.  354.  But 
unless  the  parties  live  together,  some  proof  of  an  actual  marriage  seems 
necessary :  Wilson  v.  Mitchell,  3  Camp.  394  5  Horn  v.  Noel,  1  Camp. 
61.  And,  when  such  proof  is  required,  it  is  usually  established  by  the 
production  and  proof  of  register  of  marriage,  or  an  examined  copy  of  it, 
with  proof  of  identity  of  parties;  for  which,  and  the  best  evidence  of 
marriage,  whether  in  England  or  abroad,  see  post,  *^  Crim.  Con.'*  It 
must  be  proved  the  husband  was  alive  at  time  of  contracting  debt,  or 
cause  of  action  accruing  and  plea  pleaded.  Presumptive  evidence  of  having 
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been  heard  of  and  alive  within  seven  years  will  do :  Hopewell  y,  De  Pinnay 
U  Camp*  lis.  Proof  of  letters  written  to  his  friends  in  this  country,  if 
he  be  abroad,  or  other  similar  evidence,  will  suffice  for  this  purpose:  ib.\ 
Peak^s  JSv.  377. 

Proof /or  Plaintiff.}  If  pit's  answer  to  the  plea  is  the  transportation 
of  the  husband,  this  must  be  proved  by  a  transcript  of  the  conviction,  fur- 
nished by  the  clerk  of  assize  or  of  the  peace  for  the  county  where  the  con- 
viction took  place,  which  is  suffidient  evidence  by  6  Geo.  1,  c.  23,  s.  7,  and 
56  Geo.  3,  c,  27,  s.  8,  and  also  by  proving  the  prisoner's  identity. 

Damages.}  The  pit.  should,  on  the  trial  of  an  issue  as  to  coverture,  as 
in  all  other  cases  of  abatement,  where  damages  arc  the  principal  object  of 
the  action,  be  prepared  to  prove  the  damages,  and  that  the  jury,  if  they  find 
for  him,  assess  them;  otherwise,  as  an  omission  in  this  respect  cannot  be 
supplied  by  a  writ  of  inquiry,  a  venire  de  novo  must  be  awarded :  2  fViU. 
361 1  2  Sound.  211,0, 


MISNOMER. 


fFhen  it  may  be  pleaded j  9. 
Forms  in,  11. 
Notes  on  Forms ^  12. 
Evidence,  13. 


Of  Plaintiff's  name.}  A  misnomer  in  or  omission  of  ihe  plaintiff^s 
Christian  name,  if  it  appear  in  the  declaration,  may  be  pleaded  in  abate- 
ment, although  he  be  known  also  by  the  name  by  which  he  sues :  1  JB.  ^ 
P.  44 ;  3  Camp.  29.  And  such  plea  is  the  only  means  of  taking  advan- 
tage of  the  mistake:  6  M.  ^  S.  45;  2  B.  ^  B.  34;  I  B.  fy  P.  40,  645. 
A  pit  may  sue  by  his  name  of  baptism,  or  by  his  name  of  confirmation,  or 
both :  6  Mod.  115,  6 ;  2  Ld.  Raym.  1015, 6.  So,  a  misnomer  of  pits.,  a 
corporation  aggregate,  in  its  name  of  incorporation,  may  be  pleaded  in 
abatement;  such  as  stating  the  Christian  name  of  one  of  the  members,  or 
the  like,  when  it  was  not  incorporated  by  that  name:  1  Leon.  307 ;  2  Inst. 
666 ;  12  East,  4,  10.  More  strictness  is  required  in  stating  the  name  of 
incorporation  than  in  the  case  of  grants  and  obligations:  6  Co.  65,  10  Co. 
87.  And  more  strictness  is  required  in  stating  Uie  name  of  a  corporation 
newly  created  than  one  created  before  the  time  of  legal  memory : 
[*10]  "^Cro.  El.  351 ;  Hob.  211 ;  Noy,  54.  A  peer  must  sue  by  his  Chris- 
tian  name,as  well  as  thatof  dignity.  Transposing  two  Chdstian  names, 
as  James  Richard  for  Richard  James^  is  a  misnomer:  5  T.  R.  195. 

Where  a  surname  is  idem  sonans,  it  is  no  cause  for  abatement;  but  the 
names  of  Shakpear  and  Shakspeare  are  not  so :  for,  as  observed  by  Ld. 
Ellenborough,  <*  the  final  e  might  not  make  a  material  di^^erence^  but  the 
omission  of  the  s  in  the  middle  makes  it  a  diflferent  sounding  name  from 
thft  true  one*"     10  East,  83.    There  are  some  names,  though  differing  in 
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sound  and  orthography,  are  deemed  the  same;  and  a  man  may  plead  or  be 
impleaded  by  one  or  the  other  indifferently :  as,  Jane  for  Joany  Jean 
for  Johuy  Oarretj  Geratf  and  Gerald,  Saunders  and  Alexanderj  have 
been  holden  the  same :  2  RoL  Ab.  135 ;  1  Leon.  147.  So,  Pitn  and  Peter: 
Cro.  Jac.  225.  But  Ralph  and  Randally  Sibel  and  Isabella,  are  not  the 
same:  see. 2  RoL  M.  135;  Bac,  Jl.  Misnomer ^  •S. 

A  misnomer  in  or  omission  of  plaintiff^s  surname,  if  it  appear  in  the 
declaratioui  is  in  the  same  manner  pleadable  in  abatement,  although  the  mis« 
nomer  of  the  christian  name  be  also  pleaded :  Hardw,  286 ;  Bac.  M.  Mis* 
nomer,  F.  B,ut  he  need  not  sue  in  the  surname  in  which  he  was  baptized 
or  confirmed^  his  acquired  name  will  suffice:  Th.  Du  I.  3,  c,  2,  s.\\ 
S  M,  ^  S.  450.  And  so  much  strictness  is  not  required  in  the  insertion 
of  the  plt.'s  surname,  if  he  be  pointed  out  by  other  explanatory  means,  as 
stating  him  to  be  A.  the  son  of  B.  C.  or  the  like:  Com.  D.  AbU  E.  19. 

Defendants  Name.^  A  misnomer  in  or  omission  of  defendants  ChAs* 
Han  name,  if  it  appear  on  the  declaration,  is  also  pleadable  in  abatement^ 
Lutw.  10;  6  Taunt.  115 ;  and  is  the  only  means  of  taking  advantage  of 
the  objection  in  non-bailable  cases:  1  D.  fy  R.  But  deft,  may,  under  cir- 
cumstances, in  bailable  actions,  get  discharged  on  common  bail:  1  Chit.R. 
2d'2.  Lake  v.  Silk,  11  Moo.  Rep.  SI.  In  some  cases,  indeed,  in  the  state- 
ment of  a  contract,  a  niisnomer  would  be  fatal  at  the  trial :  4  7.  2?.  611. 
The  defL  may  be  sued  by  the  name  in  which  he  was  baptized,  Lutw.  10, 
or  confirmed,  Co.  Lit.  3,  or  both,  6  Mod.  115,  6, 2  Ld.  Raym.  1015,  6, 
or  by  the  name  he  has  usually  been  known  by  and  called  himself:  Com.  />. 
Ah.  jP.  18;  6  Mod.  116;  4  Mod.  347.'  If  a  deft  execute  a  deed  or 
specialty,  though  by  a  wrong  name,  he  should  be  sued  by  that  name :  3 
Taunt.  504 ;  Dyer,  279.  If  the  deft,  put  in  bail,  or  the  like,  by  his 
wrong  name,  without  noticing  the  error,  he  is  estopped  afterwards  dis- 
puting it,  and  that  fact  may  be  replied  as  matter  of  estoppel :  Bac.  A.  Pleas, 
7.  11;  Tidd,  253;  1  Ld.  Raym.  249;  see  form,  3  Chit.  PI.  1143.  The 
points  above  noticed  as  to  the  name  of  a  corporation,  and  the  names  being 
transposed,  or  idem  sonans,  or  of  the  same  nature  throughout  idem  sonans, 
will  be  here  applicable :  supra.  It  is  no  cause  of  demurrer  that  a  deft, 
is  sued  by  the  name  of  J.  otherwise  F.  S.:  3  East,  111. 

A  misnomer  in  or  omission  of  defendant's  surname  is  in  the  same  man- 
ner pleadable  in  abatement :  4  Mod.  347;  Ast.  En.  1.  The  points  noticed 
as  to  a  mistake  in  plt.'s  surname  are  here  applicable.  Where  there  are 
father  and  son,  or  the  like,  of  the  same  name,  if  the  process  be  improperly 
served,  and  the  wrong  person  be  declared  against,  he  may  plead  it  ip  abate- 
ment: see  Com.  D.  Abt.  F.  21.  If  judgment  be  obtained  against  him  by 
a  wrong  name,  and  pit  afterwards  sue  him  for  the  same  cause  of  action  in 
his  right  name,  he  may  plead  the  judgment  recovered,  with  averment  of 
his  being  the  same  person:  2  Str.  1218. 

Name  of  Dignity,  Office,  fyc.  ]  If  the  pit  or  deft,  have  a  name  Of  dig- 
nity of  this  realm,,  as  duke,  earl,  baronet,  knight,  bishop,  &c.  and  it  h^ 
omitted  or  mistaken,  the  same  may  be  taken  advantage  of  by  plea  in  abate- 
ment: Com.  D.  Abt.  F.  19,  E.  18,  19,  20;  1  B.  fy  C.  871 ;  Hob.  129; 
Palm.  345 ;  4  D.  ^  R.  592.    So,  if  either  have  a  name  of  dignity  given 
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him  in  the  declaration  when  he  has  it  not,  the  same  is  pleadable  in 
[*11]  *abatement:  Reg.  PL  287;  1  Vent.  154;  2  Salk.  415;  Com.  D. 

ML  jP.  19.  A  deft,  sued  as  an  attorney  or  the  like  cannot  jufcarf 
he  is  not  one :  5  M.  fy  S.  314 ;  6  jB.  §•  C.  77.  If  a  pit.  sue,  or  a  deft  be 
sued,  for  any  thing  relating  peculiarly  to  his  office,  he  should  be  named  by 
his  name  of  office,  in  addition  to  his  other  names,  or  the  omission  or  mis- 
take is  pleadable  in  abatement:  Com.  D.  Mt.  E.  22.  F.  20. 

Where  several  Defendants^  fyc.'\  A  misnomer  as  to  one  of  several 
defts.  cannot  be  taken  advantage  of,  but  by  himself:  30  Ed.  3.  22 ;  Lutw. 
33.  But  a  misnomer  of  the  wife  may  be  pleaded  by  both  husband  and 
wife^  though  he  must  also  answer  for  himself:  Re.  PL  289 ;  6  C.  64,  b.; 
Th.Di.  I.  11,  c.  5,  s.  17. 

•Amendment^  fyc."]  In  cases  of  misnomer,  pit.  may  amend,  on  payment 
of  costs:  3  M.  Sf  S.  450:  TYrfrf,  753.  But  this  is  not  of  course  where 
there  has  been  a  tender :  1  Chit.  PI.  402,  n.  i.  It  is  not  necesskry  to 
enter  a  cassetur  billay  as  in  the  case  of  a  nonjoinder :  ante^  4. 


Forms  of  Pleas,  ^*c.  in  Misnomer. 

PLXA  OF  XI8F0XBR  OF  SXFT'b  CHBIBTI1.H  NAME. 


In  the  K.  B.  (or  C.  P.  or  Ezchq.;  Terra,  8  Geo.  4. 

(Term  ofdularalion,  if  pita  pleaded  of  a 
whtequerU  term:  eee  forms,  anie.) 
John  Smithf  ^      And  Joho  SmiUi  against  whom  the  said  Henry  Bell 

sued  by  the  name  of  Jamet  Smithf    (  hath  exhibited  his  said  bill  by  the  name  of  James  Smith 
ats.  /  (or  if  in  C.  P.  or  by  originalf  toy,  and  John  Smith,  against 

Henry  Bell.  }  whom  the  said  Henry  Bell  hath  issued  his  said  writ,  and 

declared  thereon,  by  the  name  of  James  Smith),  in  his  own  person  comes  and  says,  that  he  is 
named  and  called  by  the/name  of  John  Smith,  and  by  that  name  and  surname  hath  always, 
since  the  time  of  his  nativity,  hitherto  been  named  and  called ;  without  this,  that  he,  the  said 
John  Smith,  now  is,  or  ever  was,  named  or  called  by  the  name  of  James,  as  by  the  said  bill, 
(or  if  in  C,  P.  or  by  original,  say,  as  by  the  said  writ,  and  declaration  thereon  founded)  is  sup- 
posed ;  and  this,  he,  the  said  John  Smith,  is  ready  to  verify.  Wherefore  he  prays  judgment 
of  the  said  bill  {or  if  in  C.  P.  or  by  original,  say,  of  the  said  writ  and  declaration  thereon 
founded),  and  that  the  same  may  be  quashed,  &c.    (Add  affidavit^  ante,  8.) 


THX  LIKS  OF  DEFT.'b  BUUrAMB. 

In  the  K.  B.  (or  C.  P.  or  Exchq.)  '  Term,  8  Geo.  4. 

(Vide  suprh.) 

John  Smith,  '\      And  John  Smith,  agpainst  whom  the  said  Henry  Bell  hath 

sued  by  the  name  of  John  Todd,  f  exhibited  his  bill  by  the  name  of  John  Todd  (or  if  in  C.  P. 

ats.  ^  or  by  original,  as  in  preceding  form),  in  his  own  proper  per- 

Henry  Bell.  j  son  comes  and  says,  that  he  is  named  and  called  by  the 

name  o^lisAn  Smith,  and  by  the  said  surname  of  Smith  hath  always  hitherto  been  called  and 

known  ;*  without  this,  that  he,  the  said  John  Smith,  now  is,  or  ever  was,  named  or  called  or 

known  by  the  surname  of  Todd,  as  by  the  said  bill  (or  if  in  C.  P.  or  by  original,  as  in  preceding 

form,)  is  supposed.   And  this  he,  the  said  John  Smith,  is  ready  to  verify.  Wherefore  he  praya 

judgment  of  the  said  bill  (or  if  in  C.  P.  or  by  original,  as  in  preceding  form)  ^  and  that  the  i 

be  quashed,  &c.  (Add  effidasnt,  axtie^  8.) 
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THfi  LIKX  OP  DEFT. '8  GHRISTIAir  VAVB  AMU  KUSVin. 

•In  the  K.  B.  (or  C.  P.  or  Ezchq.;  Term,  8  Geo.  4.     V*  1 21 

(Vide  mjfrit.)  L    ''^J 

John  Hall,  ^      And  John  Hall,  against  whom  the  said  plaintiff  bath  ezhi- 

tued  by  the  name  ofJamet  Holt^  f  bited  his  said  bill  (or  if  by  original  or  in  C.  P.,  hath  sued  out 

ats.  /  his  said  writ,  and  declared  thereon),  by  the  name  of  James 

nomas  Fell,  )  Holt,  in  his  own  proper  person  comes  and  sajrs,  thai  .he  is 

named  and  called  by  the  name  of  John  Hall;  to  wit,  at,  &c.,  and  by  that  name  and  sarnamto, 

from  the  time  of  his  nativity,  hitherto  hath  been  called  and  known ;  without  this,  that  he  the 

said  John  Hall  now  is,  or  ever  was,  called  or  known  by  the  name  of  James  Holt,  as  by  the  said 

bill  Cor  writ  and  declaration  thereon  founded)  is  aboire  supposed.     And  this  he  is  ready  to 

Terify.     Wherefore  he  prays  judgment  of  the  said  bill  (or  writ  and  declaration  thereon  foond- 

ed),  and  that  the  same  may  be  quashed,  &c.    (Mddaffidami^  aanie,  Q.) 


^  xisiroinR  OF  plt.'s  vuvlsaxr. 

In  the  K.  B.  (or  C.  P.  or  Exchq.)  Term,  8  Geo.  4.  * 

(Vide  ntprd.) 

William  Boteenf  ,     ^      And  the  said  William  Bowen,  in  his  own  proper  per- 

ats.  f  son,  comes  and  defends  the  wrong  and  injury,  when,  &c.; 

Sarah  Shipe^U.  C  and  prays  judgment  of  the  said  bill  (or  if  in  C.  P.  or  by 

tuing  by  the  name  of  Sarah  Shapcott.  )  originaly  say,  of  the  said  writ  and  declaration  thereon 

founded),  because  be  says  that  the  said  Sarah  now  Is,  and  before  and  at  the  time  of  exhibiting 

the  bill  aforesaid  (or  suing  out  the  said  writ  and  declaration  thereon,  as  aforesaid),  was  called 

and  known  by  the  surname^f  Shipcott;  to  wit,  at,  ^.    (Concluding  at  in  the  kut  prtcedtnt  but 

one  from  the  atteritk.)  '*• 


mXFLICATIOir  THJLT  SIFT.  WkB  KITOWV  AA  WELL  BT  THV  OSX  KAXI  JLS  TUX  OTBXS. 

In  the  K.  B.  (or  C.  P.  or  Exchq.)  Term,  8  Geo.  4. 

(Same  term  at  plea.) 

Thomas  Fell    )      ^^^  '^^  '^*^  ^^^'  "^^''^  ^^^^  ^^*  '^'^  ^*^^  ^^  '-^  ^^  original  or  C.  P.,  the  said 
"^  '   f  writ  and  declaration .  thereon  founded),  by  reason  of  any  thing  by  the  said 

James  Holt  \  ^'^°*^'  ^^^^  >°  ^*'  '^*<^  P^^^  above  alleged,  ought  not  to  be  quashed,  because 
)  he  saith  that  the  said  James  Holt,  long  before,  and  at  the  time  of  the  exhibit- 
ing the  said  bill  (or  issuing  of  the  said  writ  and  declaration  thereon),  was  and  still  is  called 
and  known  as  well  by  the  name  of  James  Holt  as  by  the  name  of  John  Hall ;  to  wit,  at,  &€. 
aforesaid.  And  this  he,  the  said  pit.  prays  may  be  inquired  of  by  the  country.  (See  form  of 
rtplic^ion  of  mailer  of  estoppel^  3  Chit.  PI.'  1143.) 


Notes  on  Form  of  Plea,  fyc. 

The  preceding  notes,  atf  to  the  forms  of  pleas,  &c.  in  abatement  in 
general,  will  be  here  applicable.  In  pleas  of  misnomer  of  deft/s  name, 
the  plea  must  not  begin,  "  And  the  said  C.  Z)."  &c.  or  "  He  who  is  sued,'* 
&c.:  5  T.  R.  487 J  5  Taunt.  653;  2  Saund.  209,  b.  These  pleas  are 
generally  pleaded  in  person,  or  by  a  special  warrant  of  attorney,  2  Sqund. 
209  b.;  but  it  is  doubtful  whether  the  not  doing  so  is  demurrable:  1  Raym. 
509;  10  East^  ^^.  Where  an  infant  pleads,  it  must  be  by  guardian,  and 
not  by  attorney  or  prochein  amy,  even  when  sued  in  autre  droits  as 
administrator,  &c. :  1  Moore,  250;  7  Taunt.  488.  The  plea  should,  in 
strictness,  be  without  defence:  2  Saund.  209,  c;  8  T  R.  631 ;  Carth.  220; 
ante^  3.  It  is  better  to  state  the  party  was  <*  named  and  called,'' 
instead  of  <* called  and  known:"  3  Chit.  PL  901^  n.  g.     •Some  [*13] 
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precedents  state  the  deft  was  <<  baptized/^  &c.;  but  this  imposes  a  difficulty 
in  proof,  and  is  therefore  objectionable:  \  Camp.  479;  Bep,  temp.  Hardtv. 
286;  6  Mo.  116.  Where  deft,  pleads  a  misnomer  of  Christian  name,  he 
must  give  both  his  Christian  and  surname,  though  his  true  surname  is  used 
irffhe  declaration:  3  T.  R.  185;  8  T.  R.  515.  It  must  be  averred  that  the 
partj(  was  named  and  called  by  the  real  name  at  the  time  of  purchase  of 
thW  writ,  or  exhibiting  the  bill:  Ooldsb.  86;  Skin.  620;  1  Salk.  6.  And 
the  plea  must  conclude  with  a  special  traverse  of  deft's  having  ever  been 
named  or  called  by  the  name  in  the  writ  or  bill:  ib.  A  mistatement  in 
traverse  of  the  name  by  which  the  deft,  is  called  in  the  declaration  will 
be  fatal  on  demurrer:  1  Chii.  R.  705.  In  a  plea  in  abatement  of  deft 's 
peerage,  the  plea  should  show  how  he  derived  his  title,  and  that  he  is  a 
peer  of  the  united  kingdom:  AD.fy  R.  592;  2  B.^  C.  871. 

Replication.']  The  usual  replication  is  that  the  party  was  named  and 
called  by  one  name  as  well  as  the  other,  or  the  misnomer  may  be  denied. 
If  the  defendant  has  appeared  by  the  name  to  which  he  was  sued  by,  it 
may  be  replied  by  way  of  estoppel :  2  N.  R.  453. 

Evidence  in  Misnomer. 

•Ss  to  which  party  begins:  antCj  8. 

Proof -for  defendant.']  Where  the  party  alleges  that  he  was  '*  named 
and  called,'^  it  is  sufficient  for  him  to  prove  that  he  vf 93  generally  known 
by  that  name.  <'  But  it  is  not.  sufficient  to  prove  that  he  has  been  called 
80  once  or  twice:"  Mestaer  v.  Hartz,  3  M.  ^  S.  453.  Where  deft, 
alleges  that  he  was  <<  baptized"  by  a  name,  he  must  adduce  some  direct 
proof  of  his  baptism  from  the  register,  or  by  parties  present  at  the  cere- 
mony ;  and  letters  of  denization,  commissions  in  the  army  by  that  name, 
and  proof  that  he  had  been  known  in  other  countries  by  that  name,  are 
insufficient:  Weleker  v.  Peletier,  I  Camp.  479.  A  plea  of  peerage  must 
be  proved  by  letters  patent  under  the  great  seal :  2  Salk.  509.  Deft  must 
be  prepared  to  pro^e  his  plea  promptly,  as  the  court  will  not  delay  the 
trial  for  the  attendance  of  witnesses  :  2  Chit.  R.  6. 

Proof  for  Plaintiff.]  Pit  should  be  prepared  to  prove  his  damages,  in 
event  of  verdict  being  found  for  him :  ante,  9. 

The  pit.  should  be  prepared  to  disprove  the  deft's  plea,  the  evidence 
for  which  purpose  may  be  collected  from  the  preceding  notes  as  to  when 
this  |>lea  is  pleadable. 
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NONJOINDER. 


PThen  it  may  be  pleaded,  Id  to  15. 
Forms  in^  15. 
Notes  on  Form,  16. 
Evidence,  16, 17. 


OJ  Plaintiff^.']  When  a  joint  contractor,  parcener,  tenant  in  common> 
or  a  party  who  has  received  a  joint  injury,  and  is  jointly  interested  in  the 
thing  which  was  the  subject  of  the  action,  is  not,  when  he  ought  to  be, 
joined  as  a  plaintiff,  the  deft,  may  plead  such  nonjoinder  in  abatement. 
Com.  D.  Ml  E.  12,  1  Sound.  291,  g.\  and  this  is  the  only 
«mode  of  deft's  availing  himself  of  the  objection  in  an  action  for  [*14] 
a  tort:  1  Saund.  291, g.;  6  T.  R.  766;  7  T.  R.  279.  In  an  action 
on  a  contract,  however,  unless  the  party  is  suing  in  autre  droit,  the  ob- 
jection, if,  it  do  not  appear  on  the  pleadings,  is  available  as  a  ground  of 
nonsait  at  the  trial  under  the  general  issue,  1  Saund.  153,  n.  1.  291,yi^.; 
2  Str.  820;  and  for  which  reason  it  is  best  not  to  plead  in  abatement  If 
the  pit  is  suing  in  autre  droit,  as  executor  or  administrator,  the  objection, 
if  it  do  not  appear  on  the  pleadings,  can  be  only  taken  advantage  of  by 
plea  in  abatement  after  oyer  of  probate,  or  letters  of  administration,  1 
Saund.  291,  g.  k.,  2  Ring.  177,  and  though  pit  be  a  married  woman,  3 
T.  R.  631;  but  this  is  not  so  in  the  case  of  assignees  of  a  bankrupt  suing: 
2  Stark.  424.  If  the  objection  appear  on  the  pleadings,  deft  may  demur, 
2  Sir.  1146,  1  East,  497, 1  Saund.  153,  n.  /.  291,/.,  or  move  in  arrest 
of  judgment,  or  bring  error:  ib.  But,  in  such  case,  on  account  of  oosts, 
it  is  best  to  demur:  Cowp.  407.',  Tidd^GSS.  If  one  of  several  part- 
owners  of  a  chattel  sue  alone  for  a  tort,  and  the  deft  do  not  plead  in  abate- 
ment, the  other  part-owners  may  afterwards  sue  alone  for  the  injury  to 
their  undivided  shares,  and  the  deft  cannot  plead  in  abatement  to  such 
action:  7  T.  R.  279.    As  to  nonjoinder  in  ca8et)f  marriage,  ante,  5,  6. 

Of  De/endants.l  If  a  person  be  omitted  as  deft  who  ought  to  be 
joined  in  any  action  founded  on  a  joint  contract,  whether  on  a  specialty  or 
not,  the  objection  can  only  be  taken  advantage  of  by  a  plda  in  abatement, 
1  Saund.  291,  *.  n.  4,  5  T.  R.  651,  1  East,  20,  4  T.  R.  725,  3  Camp. 
50;  and,  though  the  joint  obligation  be  in  writing,  and  the  same  appears 
to  have  been  made  by  the  party  not  joined,  it  is  no  variance  at  the  trial : 
1  B.^A.  224;  1  Saund.  291.  If,  indeed,  it  appears  on  the  face  of  pit's 
pleadings,  that  another  who  is  living,  jointly  contracted  with  deft.,  the 
deft  may  demur,  or  arrest  the  judgment,  or  bring  error,  but  it  is  no  ground 
of  nonsuit:  1  Saund.  291,  b.  154;  South  v.  Tanner  and  others,  2  Taunt. 
254;  5  jBwr.  2614;  2  East,  313;  2  D.  fy  R.  439.  In  actions  {or  torts, 
the  nonjoinder  of  a  party  who  was  jointly  concerned  in  the  tort  cannot  be 
pleaded  in  abatement,  or  otherwise  taken  advantage  of,  as  the  pit  may  in 
such  action  join  all  the  parties  who  committed  the  tort,  or  not,  at  his  elec* 
tion,  1  Saund.  291,  e.  ^  g.  and  cases  there  cited,  6  Taunt.  29,  35,  42} 
and  this  though  it  appear  on  the  pleadings  ther^  were  other  wrong-dotfiS': 
ib.    In  an  action  On  the  case  against  a  common  carrier,  for  not  safely  car- 
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rying  d' passenger,  deft,  cannot  plead  in  abatement  the  nonjoinder  of  a  co- 
prgprietor:  Ansell  v.  Waterhousey  2  Chit,  A  1 ;  6  Moore,  154,  7  Pricey 
408  ^  Bretherton  v.  Woody  3  B.  fy  B.  54.  But  though  pit.  change  his 
form  of  action  to  fort,  he  is  still  liable  to  a  plea  of  abatement  for  nonjoin- 
der of  any  joint  contractor,  &c.  if  the  action  be  substantially  founded  on 
a  breach  of  contract,  and  so  appear  from  the  declaration,  and  it  is  not  main- 
tainable without  proving  a  contract  between  the  parties :  PoweH  v.  Laytoriy 

2  K  S.  365 ;  Green  v.  Greenbanky  13  Marsh.  485 ;  2  Carth.  454.  And 
actions  which  concern  real  property  materially  differ  in  this  respect  from 
mere  personal  actions  of  tort ;  for,  if  one  tenant  in  common  only  be  sued 
in  trespass,  &c.  for  any  thing  respecting  the  land  held  in  common,  as  for 
not  setting  out  tithe,  &c.,  he  may  plead  the  tenancy  in  common  in  abate- 
ment:  1  Saund.  191,  e.;  5  T.  S.  651. 

Misjoinder,^  '  If  persons  join  SiS plaintiffs  in  an  action  who  should  not, 
the  deft  may  plead  the  misjoinder  in  abatement,  Cro.  E,  143,  473,  12 
H,  4,  15,  54;  or,  if  the  objection  do  not  appear  on  the  plt.'d  pleadings;  it 
will  be  a  ground  of  nonsuit  at  the  trial,  3  B,  ^  P,  235,  Co.  Lit.  197,  b.y 

3  Easiy  62;  for  which  reason  it  is  best  not  to  plead  in  abatement.  If  the 
objection  appears  on  the  plt.'s  pleadings,  deft,  may  demur,  or  move  in 
arrest  of  judgment,  or  bring  error:  2  Saund,  115,  6;  3  jB.  ^  P.  150;  1 

Soil.  Ab.  31,/?/.  9;  Sty.  156;  3  Lev,  352.  If  too  many  persons 
[*15]  be  ^joined  as  defendants  in  an  action  on  a  contract  or  specialty,  if 

the  objection  do  not  appear  on  the  plt.'s  pleadings,  the  pit  may  be 
nonsuited  at  the 'trial,  1  Easty  ^2y  1  Lev.  63,  3  T.  R,  662,  1  Chit.  P,  34; 
or,  if  the  objection  appear  on  the  pleadings,  deft  may  demur,  move  in  ar- 
rest of  judgment,  or  bring  error :  7  T,  R.  352.  If  several  pei^ons  be 
made  defts.  joitltly  for  a  tort,  where  the  tort  could  not,  in  point  of  law, 
be  joint,  as  in  ^lander  or  the  like,  they  may  demur,  or  if  a  verdict  be  ta- 
ken against  all,  move  in  arrest  of  judgment,  or  bring  error:  2  JV*.  R.  454; 
2  Saund.  117,  a. 


Forms  in  Nonjoinder. 

PLZl.  IV  ABBUMFBIT  OT  HOHlOmSB  Of  JL   CO-COITTIUCTOR. 

Id  the  K.  B.  (or  C.  P.)  Term,  8  Geo.  4. 

(Term  ofdularaiion  or  tubst^juent  termf  with  a 
tpteialimparlanu:  ante  7.) 
Mm  SliUt  )     And  the  taid  deft,  in  hii  own  proper  person  (prt  if  by  an  attorney  f  toy,  and  the 

ats.         >  deA.  by ,  his  attorney,  comes  and  defends  the  wron^  and  injury,  when, 

John  Jacket.  S  hc.^  and  prays  judgment  of  the  said  bill,  or^  if  by  original  or  m  C.  P.,  of  the  said 
writ  and  declaration);  because  he  says  that  the  said  several  promises  and  undertakings,  in  the 
said  declaration  mentioned,  if  any  such  were  made,  were,  and  each  of  them  were,  made  by  Jo- 
seph Brown  and  John  Bell  jointly  with  the  said  defendant,  and  which  said  Joseph  and  John  are 
each  of  Ih^m  still  alive ;  to  wit,  at,  &c.,  aforesaid.  Wherefore,  because  they  are  not,  nor  is 
either  of  them,  named  in  tiie  said  bill  {or  writ),  the  said  defendant  prays  judgment  of  the  said 
bill  {or  wfit  and  declaration),  and  that  the  same  may  be  quashed,  &c.  {idd  qffidamit  attic,  6. 
See  aform  m  covenant,  lAl,  Ent.  7.) 


s. 


ABATEMENT. 


tLtJL  THAT  AirOTBBB  PSBSOIT    8IOKBD  THE    BOlT])    WITH   DEFT. 


17 


In  the  C.  P.  Term,  8€«o.  4. 

John  StiUs  J     And  the  said  deft,  by ,  hii  attorney,  comes  and  defends  the  wronf 

aU.  >  and  injury,  when,  &c.,  and  prays  oyer  of  the  said  writings  obligatory,  and  it  is 
John  Jfokes. )  read  to  him  in  these  words  (here  tet  out  the  bond,  but  not  the  condition),  which 
beiojpread  and  heard,  the  said  defendant  says  that  the  said  George  Thompson,  in  the  said 
writing  named,  duly  sealed  and  executed  the  said  writing,  and  thereby  became  jointly  bound 
with  the  said  deft,  to  the  said  pltf.  to  wit,  on  the  same  day  and  year  aforesaid,  at  London 
aforesaid;  and  that  the  said  George  Thompson  is  still  alive ;  to  wit,  at  London  ^foresaid ;  and 
this  he  is  ready  to  verify.  Wherefore,  inasmncb  as  the  said  George  Thompson  is  not  named 
in  the  said  writ,  the  said  defendant  prays  jadgment  of  the  said  writ,  and  that  the  same  may 
be  quashed y  &c.    {Jidd  aJfidaoU,  ante,  8.) 

SSVLIGATIOV   SSirtnrS   the   JOXJTT   COlTTltACT.  ^' 

fn  the  K.  B.  (or  C.  P.)  — -  Term,  8  Geo.  4. 

(Some  term  at  plea.) 
John  Jfokea  >     And  the  said  pll;^  taith  that  the  said  bill  (or  the  said  writ  and  declaration,  if 

Y.  >by  original  or  in  C.  P.),  by  reason  of  any  thing  above  by  the  said  deft,  in  plead- 

J$hn  StUeM,  )  ing  alleged,  ought  not  to  be  quashed,  because  he  saith  that  the  said  several  pnn 
misesand  undertakings  were  not  made  by  the  said  defts.  jointly  and  together  with  the  said 
Joseph  Brown  and  John  Bell,  in  manner  and  form  as  the  said  deft,  hath  above,  in  his  said 
plea  in  that  behalf,  afleged;  and  this  the  said  pit.  prays  may  be  in^ired  of  by  the  country,  he. 


Notes  on  a  Form  o/Plea,  4*e.  [*I6] 

The  preceding  notes  as  to  the  form  of  pleas  io  abatement  in  general, 
anie,  3,  will  be  here  applicable.  This  plea  may  be  pleaded  by  attor- 
ney :  Lutw,  696.  It  is  not  necessary  to  plead  in  abatement  Iboth  of  the 
declaration  and  writ,  when  the  plea  is  to  the  whole  declaratioo ;  but, 
where  the  abatement  is  only  io  part  of  the  writ,  and  the  cause  of  abate* 
ment  arises  from  some  of  the  counts  of  the  declaration,  the  deft,  must 
plead  in  abatement  of  both ;  2  Saund.  2t0.  n.  c;  and  precedent,  2  B.fy 
P.  420;  2  M.Sr  S.  484,  n. 

The  deft,  in  his  plea  must  name  alt  the  joint  contractors,  for  the  pur« 
pose  of  giving  a  better  writ,  or  he  will  fail ;  and  the  pit  will  recover,  if 
it  appear  at  the  trial  that  the  contract  was  made  by  another,  not  named : 
Fasmare  v.  Bousjield^  1  Stark.  296;  2  Bl.  B.  591;  Godson  v.  Qood, 
2  Mar.  299;  6  Taunt.  587,  S.  C.  The  plea  must  expressly  state,  the 
party  omitted  is  living;  1  Saund.  291,  a.  Also,  in  debt  on  a  bond, 
kc.  that  the  party  sealed  and  delivered  it :  tb.  In  the  case  of  executors 
or  administrators  suing,  deft,  should  crave  oyer  of  probate,  or  letters  of 
administration  to  plead  a  nonjoinder  in  abatement:  see  form,  1  Went, 
13,  5S.  It  is  not,  in  such  a  plea,  necessary  to  state  the  will  is  proved: 
2  fi.  5,  S^b.9\  Co.  37,  b.  But  it  should  state,  that  the  executor  not 
named  administered  the  goods  of  testator:  Bro.  Bxrs.  20,  88;  1  Lev^ 
161 ;  1  Saund.  291,  g. 

Where  the  deft,  having  pleaded  in  abatement  that  four  others  were 
jointly  liable,  the  court  compelled  him  to  deliver  particulars  of  their  re- 
sidences and  additions,  Taylor  v.  HarriSy  4  B.  fy  A.  93,  1  Y,  S;  J. 
251\  but,  in  another  case,  the  court  refused  to  compel  the  pit  to  deliver 
to  the  deft  a  copy  of  an  agreement  to  enable  him  to  plead  that  the  agree- 
ment was  jointly  made  by  himself  and  others:  \  D.  fy  R.  419. 

Vol.  L  3 


IQ*  ABATEMENT. 

t^  Evidence  in  Nonjoinder. 

jls  to  which  party  begins^  antCy  8. 

Proof  for  Defendant,']  The  burden  of  the  evidence  lies  upon  the 
deft,  who  will  have  to  prove  that  the  party  omitted  was  a  partner,  or  joint 
contractor.  As  to  proving  a  partnership,  post^ "  Partners.^^  The  decla- 
rations of  the  party  not  joined,  if  made  before  action  brought,  are  evi- 
dence in  support  of  the  plea :  Clay  v.  LangstoWj  I  M.  fy  M.  45. 

Proof  for  Plaintiff,]  A  plea  or  objection,  that  the  action  is  not  brought 
jointly  with  a  person  who  ought  to  have  sued,  the  pit  may  in  answer 
prove  that  such  person  never  was  an  ostensible,  but  a  mere  dormant  part- 
ner, 2  Taunt.  324-5  )  AB.fy^.  437, 3  Stark,  9,  R.  fy  M.  293  ;  or  that 
he  was  a  mere  nominal  partner,  having  no  interest,  provided  deft's  inte- 
rests would  not  be  affected  by  the  nonjoinder,  1  Stark.  25,  14  Eaat^ 
210,  2  Camp.  302, 1  C.fyP.  89;  or  an  infant,  1  Stark.  25;  or  not  a  part- 
ner when  the  contract  was  made  or  the  cause  of  action  accrued,  1  Esp. 
Rep.  180;  or  that  the  party  omitted  did  not  seal,  and  refused  to  seal, 
the  deed:  2  Str.  1146;  1  Saund.  291,  f.^  154,  n.  1;  SB.fyC.  254,  353; 
6  M.  fy  S.  75.  But  it  is  no  answer  to  show  that  the  party  not  joined  was 
dead  when  action  brought,  4  J?.  fy  Ji.  374,  2  Saund.  121  n.,  \  B.  fy  P. 
74;  or  that  he  was  a  bankrupt,  10  East^  418 ;  or,  in  the  case  of  executors 
or  administrators,  that  the  party  not  joined  is  an  infant  under  17  years 
of  age,  or  has  not  proved  the  will,  or  has  even  refused  before  the  ordina- 
ry, 1  Salh.  3,  3  B.fyA.  863,  1  Saund.  291,  g.  2,  f*.,  209,  812 ;  but  it 
is  an  answer  if  it  be  proved  he  formally  renounced  before  the  ordinary: 
4  T.  R.  565.  Nor  is  it  any  answer  to  prove  that  the  parties,  among 
themselves,  agreed  that  the  pit.  alone  should  sue,  S  M.  fy  S.  488. 

[*17]  *ToapIeaof  nonjoinder  of  a  person  as  a  deft.,  pit  may  in  answer 
prove  that  such  person  was  not  a  partner  in  the  contract  or  cause 
of  action,  or  a  mere  dormant  partner:  3  Price,  538;  1  Stark.  338,  341, 
272 ;  Holt.  C.  253 ;  4  M.  fyS.  475 ;  7  T.R.  361 ;  1  Ring.  201 ;  3  Stark. 
8.  As,  where  defendant  ordered  goods  in  the  name  of  ^'  Levy  and  Co,^* 
it  was  held  he  could  not  plead  a  nonjoinder  in  abatement :  3  Stark.  S. 
Pit  may  also  show  such  person  was  a  mere  nominal  partner,  2  Camp. 
302,  14  Eastj  210,  or  infant  or  feme  coverte,  the  contract  as  to  them 
being  void  on  that  account,  3  Esp.  Rep.  76,  1  Wils.  89,  or  that  he  was 
dead  when  plea  pleaded,  Carth.  170-1,  3  Lev.  290,  2  T.  R.  479,  or  that 
the  contract  was  several  as  well  as  joint 

But  it  is  no  answer  to  show  that  the  party  dot  joined  was  a  bankrupt 
and  obUined  his  certificate,  2  M.  fy  S.  23, 444, 6  Taunt.  179,  4  Taunt. 
326 ;  or  an  infant,  if  the  contract  be  merely  voidable,  4  Taunt.  468;  or 
that  partners  amongst  themselves  stipulated  that  the  deft,  only  should 
be  sued:  3  A  ^  ^.  611 ;  1  JET.  Bla.  236. 

Pit  should  be  prepared  to  prove  his  damages  in  case  issue  should  be 
found  for  him^  ante,  9. 
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PENDENCY  OP  ANOTHER  ACTION. 

fFhen  it  may  be  pleaded,  17. 
Forma  itij  18. 
Notes  on  Forms,  18. 
Evidence,  18. 

When  it  may  be  pleaded."]  The  pendency  of  another  action  against 
the  same  partiesi  for  the  same  cause,  may  be  pleaded  in  abatement,  Com. 
D.  J3tbt.  H.  24,  but  not  in  bar,  5  B.  fy  ^.  101,  except  at  the  suit  of  an 
informer,  Say,  216,  Tidd,  989;  and  it  is  said,  if  two  suits  are  brought 
on  the  same  day  for  the  same  cause,  their  pendency  may  be  pleaded  re- 
ciprocally the  one  to  the  other:  Hob.  128;  Mo,  864-5;  Com.  D.  Abt. 
H.  24.  It  may  be  pleaded,  whether  the  suit  be  depending  in  the  same 
or  a  different  court,  5  Co.  Q2,  a.;  but  not  so  to  an  action  brought  in  the 
superior  courts  at  Westr.,  where  the  other  action  is  in  an  inferior  court: 
ib.\  Dyer,  92,  3 ;  Fitzg.  31 3.  It  may  be  pleaded,  though  the  actions  be 
of  a  different  nature :  Bac.  A.  Mt.  m.,  sed  quaere.  It  is  said  that  this 
plea  is  improper  where  the  former  suit  was  a  real  or  personal  one ;  where 
no  certainty  of  description  is  required  in  the  suit,  and  the  pit.  did  not 
make  a  plaint  or  declaration,  as  it  does  not  appear  that  it  is  the  same 
suit^  the  reasons,  however,  seem  unsatisfactory:  see  Com.  D,  Abt.  H. 
24;  Eac.  Jib.  Mt.  M;  5  Co.  61,  A.;  sed  vide  3  Chit.  PL  904,  n.;  6  7! 
jR.  307 ;  1  Saund,  93,  n.  2.  It  is  no  plea  that  another  action  is  de- 
pending for  the  same  cause,  at  the  suit  of  another  person,  2  71  R.  512, 
Com.  D.  Mt.  H.  24 ;  as  to  an  action  at  the  suit  of  assignees  of  a  bank- 
rupt, that  a  former  action  by  bankrupt  is  pending,  4  B.  fy  C.  920,  or 
against  another  person,  ^oi.  137,  or  against  deft,  jointly  with  others, 
Com.  D.  Abt.  //.  24,  Cr.  E.  202,  Carth.  ^^,  sed  qusere,  Hob.  137,  or 
to  an  action  at  suit  of  the  king,  Th.  Dig.  I.  11,  c.  39,  s.  19;  but  it  is  to 
an  action  at  the  suit  of  a  common  informer :  Say.  216;  3  Bur.  1423, 
supra.  And  it  has  been  held  at  nisiprius^  that  where  separate  actions 
have  been  brought  against  several  detts.  for  the  same  single  act  of  tres- 
pass, the  party  against  whom  the  last  action  was  commenced  may  plead 
the  pendency  of  the  first  in  abatement:  1  Camp.  60r;  1  Chit  PI.  76. 

The  pit  cannot,  after  the  plea,  avoid  the  effect  of  it  by  discontinuing 
the  first  action :  1  Salk.  329 ;  2  Iji.  Raym.  1014. 


*Jbrw  in  Pendency  of  another  Action.  C*'^] 

F£SA  or  norsXVCT  OV  AITOTIIK  ACTIOIT  PKITIOITILT  BBQVeBT  VOB  THI  SAin  CAVII. 

Fd  the  K.  B.  (or  C.  P  )  ^Tenn,  8  Geo.  4. 

{Term  ofdedaraiion  or  a  tuhnqMnt  termt  mlh  a  tpedal  imparlance ^ 
.  as  anUf  7.  Ifthefirtt  acHon  is  in  the  same  term  as  the  second^  deft, 
shotdd  eompel  pit.  to  efUitle  kis  second  declaration  specially  in  the 
term.) 
Joseph  Styles  )     And  the  laid  deft  hj  ■,  hit  attorney,  comes  and  defends  the  wron; 

aU.  >  and  in^ary  (or  if  m  trespass  or  tjeetmentf  force  and  injarj,)  when,  &c.,  and 
John  HiU.  )  prays  judgment  of  the  said  hiU  {or  by  original,  or  C.  P.,  writ  and  declara- 
tion thereon),  because  he  says,  that,  before  the  exhibiting  of  the  said  bill  (or  issuing  of  the 

said  writ),  to  wit,  in  ■  term,  in  the year  of  the  reign  of  our  lord  the  now  king,  in 

the  court  of  oar  said  lord  the  king,  before  the  king  himself,  the  said  court  then  and  stiil  being 
holden  st  West.,  in  the  county  of  Midi.,  the  said  pit.  impleaded  the  said  deft.,  and  exhibited 
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bif  certain  biU  against  him  (or  the  said  pit  sued  oqt  bis  said  writ  and  declared  thereon 
against  him),  in  a  plea  of  debt  on  demand,  of  and  upon  the  same  identical  writing  obligatory 
(or  in  a  certain  plea  of  trespass  on  the  case  upon  the  very  same  identical  promises  and  iin- 
dertaliings,  or  in  a  certain  plea  of  trespass  for  and  in  respect  of  the  very  same  identical  tres- 
passes and  causes  of  action),  in  the  said  declaration,  in  this  present  suit  mentioned,  as  hj  the 
record  and  proceedings  thereof  remaining  in  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  to  wit,  at  Westr.  aforesaid,  more  fully  appears.  And  the  said  deft,  further 
saith,  that  the  parties  in  this  and  the  said  former  suit  are  the  same,  and  not  other  or  diflereot 
persons,  and  that  the  supposed  causes  of  action  in  this  and  the  said  former  suit  are,  and  each 
find  every  pf  them  are,  the  same  and  not  other  or  different  causes  of  action ;  and  that  the 
said  former  suit,  so  brought  and  prosecuted  against  him  the  said  deft.,  by  the  said  pit.,  as 
aforesaid,  is  still  depending  in  the  said  court  of  our  said  lord  the  king,  before  the  king  hin)'- 
self.  And  this  the  said  deft,  is  ready  to  verify,  Wherefore  he  prays  judgment  of  the  said 
bill  (or  writ  and  declaration),  in  this  suit,  and  that  the  same  may  be  quashed,  i^c,  (Add  ufuo/ 

Notes  on  Forms  qfPlea,  fyc. 

Plea^  4*^.]  The  notes  as  to  pleas  in  abatement  in  general  will  be 
here  applicable.  The  plea  must  show  that  the  cause  of  action  in  both 
suits  is  the  same,  Doc.  PL  10|  whether  they  are  of  the  same  or  difierent 
forms  of  action,  as  detinue  and  trover:  Freem.AOl,  And,  in  some 
cases,  the  plea  must  state  on  what  particular  day  the  former  action  wa3 
brought;  as,  in  an  action  at  the  suit  of  an  informer,  the  deft,  must  show 
a  prior  right  attached  in  somebody  else,  and,  if  the  prior  action  be 
brought  in  the  same  term,  it  must  be  shown  on  what  particular  day  such 
prior  action  was  brought,  that  its  priority  may  be  ascertained,  3  Bur. 
1423,  1  W.  Bid.  437,  S.  C;  and  so  in  other  cases,  where  the  plea  is  of 
another  action  pending  of  the  same  term;  2  Lev.  141  (  2  Str.  11(j9.  It 
does  not  seem  essentially  necessary  to  state  the  declaration  in  the  prior 
action,  3  Chit.  PL  904,  n.;  nor  to  aver  that  such  action  is  still  pending, 
as  it  is  sufficient  to  abate  the  second  writ  to  show  that  it  was  pending  at 
the  tioip  that  the  second  action  was  commenced:  6  Ca  7, 

Replication.']  The  pit.  may  reply  nul  tiel  record  of  the  former  ac- 
tion. If  an  action  pending  in  the  same  court  be  pleaded,  pit.  may  pray 
oyer,  that  the  record  may  oe  inspected  by  the  court,  or  demand  oyer  of 
it,  which,  if  not  given  in  convenient  time,  he  may  sign  judgment: 
Com.  D.  Jlbt.  H,  24.  Where,  to  debt  on  a  statute,  the  deft,  has  pleaded 
H  prior  action  depending,  or  a  compromise  by  the  rule  of  court,  &c,  pit 
may  traverse  the  fact,  or  reply  per/raudem:  1  Chit.  PL  507. 

[*19]  ^Evidence  in. 

For  Dtfendant.']  The  burden  of  the  evidence  lies  upon  the  deft., 
who  must  prove  the  commencement  of  the  former  suit,  and  that  it  is  for 
the  same  cause.  If  the  former  suit  be  on  record,  as,  according  to  some 
authorities,  it  ought  to  be,  the  record  should  be  produced,  or  proved  in 
the  usual  way:  post^  ^^Becord.^'  If  a  writ  only  has  been  issued,  the 
same  should  ba  proved  in  the  usual  way: /70«/,  ^jProcessJ*^  If  there  has 
been  any  affidavit  of  debt,  or  particulars  of  demand,  or  any  other  legal 
document  or  writing,  in  any  way  showing  the  former  suit  is  for  the 
same  cause  of  action,  the  same  should  be  proved :  postp  ^^  ^ffidavit-^ 
Particulars  ofDemandP 
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JPor  Plaintiff. ']  Pit  should  be  prepared  with  evidence  in  answer; 
also  to  prove  his  damages,  in  case  the  plea  should  be  found  for  him  : 
antCy  9. 


PRIVILEGE  AS  AN  OFFICER  TO  A  COURT, 

When  it  may  be  pleaded y  19  to  20. 
Forms  in,  20  to  21. 
Notes  on  H^orms,  22. 
JSvidencey  22. 

This  plea,  claiming  a  privilege  of  being  sued  in  a  particular  court,  is, 
as  before  stated,  strictly  a  plea  to  the  jurisdiction  of  the  court  There 
are  various  privileges  which  may  be  thus  pleaded :  such  as  that  deft  is  a 
baron  of  the  Cinque  Ports,  Com.  D.  Mt.  D.  5,  a  minister,  ib.  B.  8,  a 
tinner,  ib.  D.  7,  or  scholar  of  the  universities ;  but  the  only  one  of  any 
extent  in  practice,  is  that  of  being  an  officer  of  a  court,  as  an  attorney. 

By  Attorneys.^  If  ap  attorney  be  improperly  sued  in  a  court  of 
which  he  is  not  an  attorney,  he  must  plead  his  privilege,  11  Mod.  168, 
2  Bulst.  207,  Lutu).  195, 639;  and  be  cannot  take  advantage  of  it  upon 
motion  only,  I  Wils.  306,  2  Salk.  544,  1  Arch.  P.  48,  24,  2  ib.  118, 
9,  sed  vide  Tidd,  76 ;  unless,  indeed,  he  be  sued  in  an  inferior  court, 
in  which  case  a  writ  of  privilege  may  be  issued  to  relieve  him:  T^ddj 
7B.  If  an  attorney  be  sued  in  his  own  court  by  improper  process,  he 
can  only  plead  his  privilege  in  abatement;  unless  he  be  arrested,  when 
the  court  will  discharge  him  on  common  bail:  THdd,  76.  Suing  a  per- 
6on  who  is  not  an  attorney,  as  an  attorney,  does  not  appear  to  be  ground 
for  plea  in  abatement,  but  is  irregular:  5  M.  ^  S.  324;  6  B.  fy  C.  77/ 
2  Chit.  B.  396. 

In  some  cases,  an  attorney  cannot  plead  his  privilege;  as,  where  both 
he  and  pit  are  attorneys  of  different  courts,  and  the  pit  sues  him  in  the 
court  of  which  pit  is  an  attorney,  for  pit's  privilege  prevails :  1  fV, 
Bloc.  1-9,  2;  ib.  1325;  A  D.  fy  R.  73.  And,  as  his  privilege  extends 
only  to  actions  in  his  oum  rights  he  cannot  plead  it  when  sued  in  autre 
droit,  as  executor,  be,  1  Salk.  2,  7,  Baym.  533,  or  sued  jointly  with 
unprivileged  persons,  even  his  wife,  and  though  the  nature  of  the  action 
be  not  absolutely  joint,  1  Taunt.  254,  1  Fent.  298, 2  Salk.  544,  2  Bol. 
580, 4  Bac.  M.  223,  or  is  in  prison  for  debt,  A  B.  fy  Ji.  88,  or  has  left 
off  practice,  2  fFils.  233,  7  T.  B.  25',  but  the  omitting^  to  take  out  his 
certificate,  unless  for  a  year,  does  not  deprive  him  of  his  privilege :  5 
M.  4*  S.  281.  He  also  loses  his  privilege  by  appearing  to  the  action,  If 
be  be  an  attorney  of  the  court  in  which  he  is  sued,  or  by  not  pleading 
his  privilege,  if  he  be  sued  out  of  his  own  court:  2  fV.  Bla.  1088;  2 
ti.  231;  Bam.  53.  If  he  be  arrested  and  bailed  in  one  suit,  he 
may  plead  his  privilege  to  another  action  brought  against  ^him  [*20] 
in  the  same  court :  Carth.  377.  An  attorney  in  an  action  at  suit 
of  the  king  loses  his  privilege,  2  Bol.  M.  274 ;  but  not  in  an  action  qui 


^2  ABATEMENT. 

»• 

tam^  2  Salk.  543,  nor  io  as  action  jouitly  against  him  and  a  privileged 
person,  A  M.  Sr  S.  585,  nor  in  an  action  on  a  bill  of  exchange :  2  ChiL 
A  63;  1  Doug.  312. 

Othtr  Officers.]  These  rules  also  apply  to  other  officers  of  the  courts. 
Thus  if  the  filacer,  2  Salk.  544,  or  prothonotary,  or  any  of  his  clerks, 
Sir.  546,  705,  For.  344;  or  warden  of  the  Fleet,  1  Salk.  1,  or  the  like, 
be  impleaded  out  of  their  own  court,  they  may  plead  their  privilege. 
So  a  clerk  in  the  exchequer,  if  sued  in  theK.  B.  or  C.  P.,  may  plead  bis 
privilege:  Lutw.  44;  6  Mo.  305.  So  one  of  the  six  clerks,  or  of  the 
sixty  clerks  in  chancery,  if  sued  out  of  his  court,  may  plead  his  privilege: 
20  H.  6,  32  b.;  1  Vent.  264 ;  Bro.  498 ;  see  form,  8  T.  R.  631.  So,  if  a 
sergeant  at  law  be  sued  in  any  other  than  the  courts  at  Westr.,  he  may 
plead  his  privilege :  2  Lev.  129 ;  2  Mod.  297 ;  Com.  D.  Mi.  D.  6. 


Forms  of  Pleas  of  Privilege. 

PLXA  or  VBITILXeX,  BT  ATt  ATTOBintT  OF  TBS  G.  P.,  TO   AV  ACTIOIT   BROUOHT  AeilBIT  BIK 
IB  TBX  B.  B.  BT  BILL,  AS  A  COMXOB  PEBSOB. 

In  the  K.  B.  Term,  8  Geo.  4. 

John  Hallf  gentry      ^      And  the  said  deft.,  in  his  own  proper  person,  comes  and  defends 
one  of  the  attorneys^  4^.  I  the  wrong  and  injury,  &c.  (or  in  irupau  or  ejectment,  the  force  and 
ats.  I  injury,  &c.),  and  saith,  that  he,  the  said  deft.,  long  before,  and  at 

Joseph  Styles,  j  the  time  of  the  exhibiting  of  the  bill  of  the  said  pit.,  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  one  of  the  attorneys  of  the  court  of  oiir  lord  the 
king,  of  the  bench,  to  wit,  at  Westr.,  in  the  county  of  Midi,  aforesaid;  and  that  he,  the  said 
deft.,  during  all  the  time  aforesaid,  hath  prosecuted  and  defended,  and  still  doth  prosecute 
and  defend,  divers  pleas  and  suits  in  the  said  court  of  the  bench  at  Westr.  aforesaid,  for  many 
true  and  faithful  subjects  of  our  said  lord  the  king,  as  their  attorney ;  and  the  said  deft,  further 
laith,  that  he,  and  all  other  the  attorneys  of  the  said  court  of  the  bench  prosecuting  and  de- 
fending suits  and  pleas  therein  for  their  clients,  have  been,  and  ought,  according  to  the  cus- 
tom of  the  said  court,  and  the  privilege  of  such  attorneys,  to  be  exempt  from  being  compelled 
to  answer  any  plea  or  plaint,  in  any  action  personal,  (pleas  of  freehold  feiony  and  appeals 
only  excepted),  before  any  justices  or  ministers  of  our  lord  the  king,  or  other  judge  wbomso- 
erer,  in  any  court  whatsoever,  except  before  the  justices  of  our  lord  the  king,  of  the  court  of 
the  bench  at  Westr.  aforesaid,  by  bill  filed  in  the  said  court,  against  such  attorney  or  attor- 
neys as  present  here  in  court ;  and  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment, 
if  he  ought  to  be  compelled  to  answer  to  the  said  pit.  in  the  said  plea  in  the  said  court  here. 

PLXA   OP  PBITILBOX   OP  AB  ATTOBBXT   OP  K.   B.,  IVXB  IB  TBAT   COVBT  BT  LATITAT. 

In  the  K.  B.  Term,  8  Geo.  4. 

John  SlUety  geni.,      ^      And  the  said  deft.,  In  his  own  proper  person,  comes  and  prays 
one  of  the  aUortuySf  {«.  I  judgment  of  the  bill  of  the  said  pit.,  because  he  says  that  he,  the 
ats.  I  said  deft.,  long  before  the  exhibiting  of  the  bill  of  the  said  pit. 

JoAfi  Jfokes,  J  'against  the  said  deft.,  and  at  the  time  of  exhibiting  the  same,  was, 

and  still  is,  one  of  the  attorneys  of  the  court  of  our  said  lord  the  king,  before  the  king  him- 
self, as  aforesaid ;  and  that  he  then  was,  and  now  is,  prosecuting  and  defending  many  pleas 
and  suits  for  many  true  and  faithful  subjects  of  our  lord  the  king,  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  as  their  attorney;  and  the  said  deft,  further  says,  that 
he,  and  all  others  the  attorneys  of  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, by  an  fincient  and  laudable  custom,  used  and  approved  of  according  to  the  laws  and 
customs  of  the  realm,  and  the  liberties  of  the  same  court  of  our  said  lord  the  king, 
r*21 1  before  the  *king  himself,  have  been,  and  ought  to  be,  in  all  personal  suits,  at  the  suit 
of  any  subject  of  our  said  lord  the  king,  impleaded  only  by  bill  exhibited  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  against  such  attorneys  respectively,  as 
being  present  in  the  same  court,  in  their  own  proper  persons,  and  not  as  being  in  the  custody 
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of  the  Manhilsea  of  our  lord  the  kiog,  before  the  king  himself;  and  this  he,  the  said  dcfl.  it 
readjr  to  verifj. .  Wherefore,  because  he,  the  said  deft.,  is  not  impleaded  in  this  action  as  one 
of  the  attorneys  of  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  he,  the  said 
defl.,  prays  judgment,  whether  he  ought  to  be  compelled  to  answer  the  said  bill,  Sic. 

PLBA   QV  PmiTTLBGay   BT   ATTOBiriT  OT  C.    V.  WHIK   lUXS  tS  HIS  OWV   COVaT,   BT 

OBMIBAL. 

In  the  C.  P.  Term,  8  Geo.  4. 

John  Stiles,  gent.f  ^  And  the  said  deft.,  in  his  own  proper  person,  comes  and  sajs,  that 
one  of  the  attorneys^  ^.  1  he  ought  not  to  be  compelled  to  answer  the  said  original  writ,  be- 
ats. I  cause,  he  says,  that  he  is,  and  on  the  same  day  of  suing  out  of  the 
John  JfokeM.  J  said  original  writ,  and  long  before,  was,  one  of  the  attorneys  of  the 
court  of  the  lord  the  king,  of  the  bench  here ;  and  that,  in  the  same  court  here  there  is,  and 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  there  hath  been,  a  custom  used 
and  approved  of  in  the  lame  court,  that  no  attorney  of  the  said  court  hath,  against  his  will, 
been  compelled  to  answer  any  person  in  any  personal  action  prosecuted  in  the  same  court 
here,  by  original  writ  sued  out,  which  hare  not  concerned  the  king,  unless  he  hath  been  first 
forejudged  from  his  office  of  an  attorney  of  this  court,  upon  a  bill  exhibited  here  to  the  jus- 
tices of  the  said  lord  the  king  of  the  bench  against  such  attorney,  and  filed  in  the  same  court; 
and  the  said  deft.,  in  fact,  saith,  that  he  hath  not  been  forejudged  from  his  office  of  an  attor- 
ney of  this  court,  and  that  be  is  impleaded  by  the  original  writ  aforesaid,  against  his  will,  and 
against  the  custom  aforesaid;  and  this  he  is  ready  to  verify.  Wherefore,  as  the  said  deft,  is 
an  attomej  of  the  said  court  here,  and,  on  the  daj  of  suing  out  the  said  original  writ,  and  long 
before,  was  an  attorney  of  the  said  court  here,  the  said  deft,  prays  his  privilege  aforesaid  to  be 
allowed  and  adjudged  him ;  and  that  he  may  not  answer  the  said  original  writ  for  the  cause 
aforesaid. 

XlPLICATIOir,  TO   ▲  PLBA  OT  FBTTILIGI   BT   AH  ATTOBBIT,    THAT  HI    VXOLICTXB   TO   OB- 
TAIB  ail  CSBTIFICATX  OF  HIS  BXIBG  SITBOLLXO,  ACCOBDIirO  TO  37  O.  3,  0.  90«  I.  31,  XTC. 

In  the  K.  B.  Term,  8  Geo.  6. 

John  JVbfces    )     And  the  said  pit.  saiih,  that,  notwithstanding  any  thing  by  the  said  deft,  in 
V.  >his  said  plea  above  alleged,  he,  the  said  deft.,  ought  to  be  compelled  to  answer 

John  Stylet.  )  the  said  original  writ,  because,  he  says,  that  before,  and  on  the  16th  of  No«r.,  A. 
D.  1826,  and  from  thence  for  the  space  of  one  whole  year  then  next  following,  the  said  deft, 
was  a  person  admitted,  sworn  and  enrolled  as  an  attorney,  in  the  said  court  of  our  said  lord 
the  king,  of  the  bench;  and  that  the  said  deft.,  so  being  a  person  sworn  and  enrolled  as  such 
attorney  as  aforesaid,  from  and  after  the  16tb  day  of  Nov.,  A.  D.  1826,  did  neglect  to  obtain 
his  certificate  thereof,  in  the  manner  directed  in  and  by  a  certain  act  of  Parliament  made  and 
passed  in  the  37th  year  of  the  reign  of  his  late  majesty.  King  George  the  Third,  entitled,  An 
Act  for  granting  to  his  Majesty  certain  Stamp  Duties  on  the  seTeraJ  matters  therein  mention- 
ed, and  for  better  securing  Duties  on  Certificates  to  be  taken  out  by  Attorneys,  Solicitors,  and 
others,  practising  in  certain  Coortf  of  Justice  in  Great  Britain,  and  of  a  certain  other  act  of 
Parliament  made  and  passed  in  the  64th  year  of  the  reign  of  his  said  late  majesty,  and  for  the 
space  of  one  whole  year,  to  wit,  at  London.  Whereby,  and  by  force  of  the  said  acts  of  Par- 
liament, the  admission  and  enrolment  of  the  said  deft,  in  the  said  court,  &c.  as  such  attorney 
as  aforesaid,  became,  and  was,  and  from  thence  hitherto  hath  been,  and  still  is,  null  and  void  ; 
without  this,  that  the  said  deft,  now  is,  or  on  the  day  of  issuing  out  the  said  original  wnt  of 
the  said  pit.  was  one  of  the  attorneys,  &c.  present  here  in  court,  in  his  own  person,  in  man- 
ner and  form  as  he,  the  said  deft.,  hath  above  alleged ;  and  this  he,  the  said  pit.,  is  ready  to 
verify.  Wherefore  be  prays  judgment,  and  that  the  said  deft,  may  be  compelled  to  answer 
the  said  original  writ,  he. 


Notes  on  Form  of  Plea,  fyc.  [*22] 

PUaJ]  The  general  notes,  as  to  pleas  to  the  jurisdiction  and  in  abate- 
ment, will  here  apply:  ante^  3  to  5.  If  a  bill  be  filed  against  an  attor- 
ney in  vacation^  he  may  plead  within  the  first  four  days  of  the  ensuing 
term  without  a  special  imparlance :  1  Chit.  R.  704 ;  2  Saund,  2 ;  ^ 
antey  3.  A  plea  of  privilege  in  K.  B.  will  be  received  after  appearance 
and  bail,  Bunb.  113;  but  it  cannot  be  pleaded  after  imparlance,  2  Show. 
145,  or  after  be  h^^  been  forejudged  :  Bam.  41.     The  plea  should  be 
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pleaded  in  person,  and  not  by  attorney,  1  Luiw.  7,  6  Mod.  146 ;  nof 
more  than  half  defence  must  be  made :  Co.  L.  127,  i.  It  is  not  unusual 
to  commence  the  plea  wkh  a  prayer,  **  that  the  court  ought  not  to 
take  cognizancBj^  &c.;  but  this  seems  unnecessary:  3  T.  A  l86 ;  Gilb, 
C.  P.  309;  8  T.  R.  631.  It  must  be  stated  deft,  was  an  attorney  of  the 
court  at  the  time  of  exhibiting  bill,  or  issuing  writ:  1  Salk.  1 ;  2  Str. 
864;  2  Ld,  Raym.  1567.  The  allegation  as  to  the  custom  of  the  court 
is  usual ;  but  it  is  sufficient  for  the  deft,  to  plead  that  he  is  an  attorney 
of  this  court,  and,  as  such,  to  claim  his  privilege  not  to  be  sued  by  *< ori- 
ginal ;"  for  we  will  take  notice  that  he  ran  "only  be  sued  by  bill :"  p. 
Ld.  Ellenb.,  Stokes  v.  Mason,  9  East,  426.  Therefore,  a  mistake  in 
the  statement  of  the  custom  does  not  seem  material :  9  ib.  339 ;  2  Lutw* 
1606.  No  venue  need  be  stated:  2  Ld.  Raym.  1172-3;  2  Salk.  545. 
The  deft,  may  plead  with  a  profert  of  his  writ  of  privilege,  and  the  pit. 
can'not  deny  the  privilege,  but  must  plead  nul  tiel  record:  1  Ld.  Raym. 
336 ;  Com.  D.  Abt.  D.  6.  The  conclusion  of  the  plea  of  privilege  by 
an  attorney  is,  in  some  of  the  precedents,  thus:  "Wherefore  he  prays 
judgment  if  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, now  here,  will  or  ought  to  take  cognizance  of  the  said  plea,'*  3 
Chit.  PL  896;  but  it  seems  to  be  good  both  ways:  1  Salk.  298;  5 
Mod.  145:  Carth.  363;  12  East,  544-5. 

•Affidavit.']  It  seems  doubtful  whether  it  is  absolutelv  necessary  to 
add  the  usual  affidavit:  2  B.  fy  P.  397;  1  Chit.  PL  401.* 

Replication.']  Pit.  may  reply  to  the  plea  by  traversing,  or  confessing 
and  avoiding  it.  The  pit.  cannot  traverse  the  custom,  the  same  being 
matter  of  law:  2  Salk.  543;  Com.  D.  Abt.  D.  6.  A  replication  in  debt 
to  a  plea  of  privilege  as  an'  attorney  of  C.  P.,  that,  for  five  yeaf^s  before, 
the  deft,  had  not  prosecuted  or  defended  any  suit,  is  bad,  2  Lutw.  1664; 
In  a  replication,  that  an  attorney  of  C.  P.  consented  to  be  sued  in  E.  B.^ 
if  no  venue  be  laid,  it  is  bad :  1  Salk.  4 ;  2  Ld.  Raym.  898-9. 

Evidence. 
%^s  to  which  party  is  to  begin,  see  ante,  8. 

Proof  for  Defendant.']  Deft  may  prove  himself  to  be  an  attorney 
either  by  producing  the  original  roll,  signed  by  the  party  on  his  admis^ 
sion,  together  with  the  proof  of  his  signature,  or  by  means  of  an  examined 
copy;  or  he  may  prove  it  by  the  entry  in  the  book  of  the  chief  clerk^ 
kept  in  the  Master's  office,  into  which  the  names  of  all  attorneys  are 
copied,  by  the  chief  clerk,  from  the  original  roll:  see  1  Tidd,  61 ;  R. 
V.  Crossley,  2  Esp.  Rep.  526;  Lewis  v.  Walter,  3  B.  fy  C.  138,  n* 
b.,  4  D.  fy  R.  SlOy  s.  c,  Jones  v.  Stevens,  11  Price,  251. 

Proof  for  Plaintiff.]  In  answer  to  the  plea,  pit.  may  prove  deft,  i* 
in  custody  for  debt,  4  B.  fy  Jl.  88,  2  Str.  837,  or  has  left  off  practising, 
2  Wils.  232,  7  T.  R.  25,  or  has  neglected  to  take  out  his  certificate  for 
a  year,  Skirrow  v.  Tagg,  5  M.  ^  S.  281  (and  this  must  be  proved 
strictly),  5  B.  4*  C.  38;  or  that  he.  became  an  attorney  after  the  com- 
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mencement  of  the  action.  Smith  v.  Bowery  3  T.  R.  G62,  or  matter  of 
estoppel. 

Pit  should  be  prepared  to  prove  his  damages,  in  case  plea  should  be 
fouod  for  him :  ante^  9. 


ACCORD  AND  SATISFA!cTION.  [*23] 

AccoBS  is  a  satisfaction  agreed  on  between  the  party  injuring  and  the 
party  injured,  which,  when  performed,  is  a  bar  of  all  actions  upon  that 
account;  3  Bla.  Co.  15. 


How  Defeitoant  mat  avail  himself  of,  23  to  24.         « 

FoBK  OF  Pleadings — 

Plea,  24. 
BepKcatim,  ^c.  24. 

PSBCEDSHTS — 

Plea  of  in  Jiasumpsit  by  Delivery  of  OoodSj  25. 
Delivery  of  negotiable  Security,  25. 
in  Debt,  25. 

in  Covenant  of  a  Sum  of  Money  given,  25^ 
in  Trespassj26. 
Beplication,  denying  Delivery  or  Acceptance,  26. 

denying  Delivery  of  Promissory  Note,  2Q, 

EyiDSNcs  FOB  Defendant — 
In  General,  26, 

Satisfaction  must  be  reasonable  and  complete,  26  to  27. 
Specialty  or  Record,  27. 
Bill  of  Exchange,  fyc.  given^  28. 
must  be  certain,  28. 
must  be  executed,  29. 
by  and  to  whom  made,  29. 

EVIDXNCE  FOB  PlAINTIFF,  29. 


How  Defendant  may  avail  himself  of. 

The-  plea  may  be  pleaded  speeially  in  assumpsit,  or  debt  on  simple 
contract  specially,  or  given  in  evidence  under  the  general  issue :  Tidd, 
705;  1  £d.  Raym.  566:  In  an  action  on  the  case,  it  may  be  given  in 
evidence  under  the  general  issue :  Lane  v.  Applegate,  I  Stark.  98;  3 
-Bur.  1353;  Martin  v.  Thornton,  4  Esp.  Rep.  181.  In  trespass,  it 
must  be  specially  pleaded :  3  Bur.  1353;  Doe  A.  Hill  v.  Lee,  4  Taunt. 
459.    So,  also,  in  actions  on  specialties,  and  in  actions  of  covenant,  Co. 

Vol,  I.  4 
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D.  PL  2  V.  13,  Sham  v.  Farrington;.  lAf  P.  640,  8  Taunt.  377, 
1  Moortj  460,  s.  c,  7  Pnci^,'604,'aDd  in  all  cases,  if  made  after  action 
brought :  see  Francis  v.  Crywellj  5  S.^  Ji,  886 ;  Lee  v.  Levg^  4  JB. 
^  C  390.  It  capnot  be  pleaded  to  an  action  on  a  record :  4  Moore^ 
165.  This  plea  may  be  pleaded  with  the  general  issue  and  other  pleas: 
Ste.  PL  293 ;  Chitty  v.  //iim«,  13  East^  1^56.  When  it  is  not  necessary 
to  plead  it,  inasmuch  as,  from  the  nature  of  the  defence,  the  pit.,  in  his 

replication,  can  in  general  merely  traverse  or  deny  the  same, 
[*24].  and  the  issue  is  not,  therefore,  capable  *of  being  narrowed,  so 

as  to  afford  the  deft,  any  advantage  by  pleading  it  specially,  it 
is  rarely  so  pleaded :  Chit.  Con.  288.  When  a  negotiable  or  other  se« 
curity  has  been  given,  it  is  best  to  plead  it.  The  court  will  not  permit 
this  plea  to  be  pleaded  as  a  sham  plea,  for  the  purpose  of  delay:  see 
Rickley  v.  Proone^  \  B.  fy  C.  286 ;  2  Z>.  4»  A  661 ;  Blevntt  v.  Mars- 
deny  10  Eastj  237.  Sed  qumre^  see  1  Chit.  PL  449.  See,  also,  Phil- 
lips y.  Bruce  and  otherSy  6  M.  4*  S.  134;  Dray  cote  v.  Pilkington,  5 
M.  fy  S.  518. 

Form  qf  Pleadings. 

Plea.']  The  plea  must  be  framed  so  as  to  afford  a  complete  answer 
to  the  whole  of  the  demand  it  professes  to  answer:  Thomas  v.  Hea- 
thorny  2  B.8f  C.  477;  2  Chit.  R.  303.  The  safest  way  is  to  plead  it 
as  a  satisfaction,  and  not  to  state  the  accord  and  agreement,  Co.  D.  Jicd. 
c;  the  plea  must  allege  the  deliveryy  Steph.  PL  236,  and  set  out  what 
the  deft  gave  in  satisfaction:  it  seems  unneceisary  to  allege  the  satisfac- 
tion to  be  reasonable^  according  to  the  dictum  in  1  Str.  426,  which  was 
overruled,  Heathcote  v.  Croo^hanky  2  T.  R.  26,  a.;  nor  does  it  seem 
generally  necessary  or  advisable  to  allege  the  value  of  the  satisfaction : 
Stqph.  PL  235;  3  Chit.  PL  925,  n.  a.  It  must  be  expressly  averred 
that  the  goods  were  accepted  in  satisfaction  and  discharge;  and  an  aver- 
ment that  they  were  given  in  payment  and  satisfaction  is  insufficient : 
Drake  v.  Mitchely  3  Easty  256,  8 ;  1  Str.  573.  If  the  plea  profess  to 
answer  the  whole  demand,  but  apply  to  part  only,  it  will  be  fatal  on  de- 
murrer, 1  Saund.  28,  n.  3;  therefore,  if,  in  assumpsit  on  several  pro- 
misesy  deft,  allege  satisfaction  <<  of  the  cause  of  action,'^  it  is  bad,  ^*  being 
only  an  answer  to  one  of  the  causes  of  action:"  Hopkinson  v.  Tahour- 
diny  2  Chit.  Rep.  303 ;  IVilleSy  5S\  Thomas  v.  Ueathom,  2  B.  if  C. 

Ally    SD.SfR.   641  y  s.    c. 

If  the  plea  be  of  a  bill,  a  note  or  security  given  in  satisfaction,  or  on 
account,  it  should  be  pleaded  only  to  the  amount  of  the  sum  contained  in 
auch  bill,  note,  or  security,  or  allege  that  deft  was  found  indebted  in 
that  sum,  and  *<  no  more :"  ITiomas  v.  Heathomy  2  B.  fy  C.  481.  The 
correct  way  of  pleading  is  to  say,  as  to  all  the  sums  of  money  except 
£*  y  non  assumpsit;  and  then,  as  to  that  sum,  that  the  bill  was  ac- 
cepted. If  the  accord  and  satisfaction  took  place  after  action  brought, 
the  plea  must  aver,  and  it  must  be  proved,  that  it  was  a  satisfaction  of 
the  costs  and  damages  sustained  by  the  breach  ef  eootract :  Francis  v. 
Crywdly  5  B.fyJj.  886;  1  D.  Sf  R.  546,  s.  c. 
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jReplicaiian.']  It  maj  eitbeo*  deny  the  delivery  of  the  chattel  in  satis- 
faction, or,  protesting  again»t  that  factj  may  deny  the  acceptance,  Steph. 
PL  236;  but,  where  the  receipt  is  confessed,  the  acceptance  should  not 
be  traversed :  1  Ld,  Raym.  60.  If  the  deft,  plead  that  he  delivered  a 
bill  or  note  in  payment,  pit.  may  traverse  the  plea;  or,  admitting  it, 
show  that  the  bill  or  note  has  been  dishonoured :  Kearslakt  v.  Morgan^ 
5  T.  jR,  513.  Where  the  defendant,  in  his  plea,  states  that  the  chattels 
or  money  were  accepted  in  satisfaction  only  of  the  promises  in  the  de- 
claration, before  the  exhibiting  of  plaintiff's  bill,  the  pit  may  reply,  and 
set  out  a  writ  issued  prior  to  the  exhibiting  pit's  bill,  whereby  deft  be- 
came liable  to  the  costs  thereof:  Francis  v.  Crywelly  5  B.  if  Jl.  888. 
Id  replying  to  a  plea  of  accord  and  satisfaction  in  trespass,  pit  may  deny 
the  accord,  or  state  it  to  be  for  another  trespass,  and  traverse  the  accept* 
ance  in  satisfaction;  or  he  may  reply,  that  deft  was  guilty  after  the  ac- 
cord :  Co.  D.  3  3f.  13.  (Sed  qusere^  if  the  pit.  ought  not  in  such  ease 
to  new  assign :  Chii.  PL  518,  a. J  Wherej  to  a  plea  of  accord  and  sa- 
tisfaction, the  replication  denies  that  the  pit  received  the  property  ia 
satisfaction,  it  must  conclude  to  the  country:  1  Saund.  103,  c.  n. 


Precedents.  [*26] 

nVA  OV  ACCOBB  AVD  lATIIFACTIOV  IV  jLSSUXPSIT,  BT  SBUTIBT  OV  AOOSI. 

{Commentement  of  plea  a»  utual;  tee  postf  title  "  Asfomptit.") 

Because  he  sayi  that,aAer  the  making  of  the  said  several  promises  and  undertaking,  and 
the  accniing  of  the  several  caosesof  action  in  the  said  declaration  mentioned,  and  before  the 
exhibitinfp  of  the  bill  of  the  said  pit.  against  him,  the  said  deft,  in  this  behalf  (or  if  by  original, 
or  in  C.  P.,  before  the  commencement  of  this  suit);  to  wit,  on,  Sec.,  at,  Sic.  aforesaid,  he,  the  said 
deA.,  delivered  to  the  said  pit.  one  ton  weight  of  Riga  hemp,  and  one  hundred  weight  of  Russia 
tallow,  in  fall  satisfaction  and  discharge  of  the  several  promises  and  undertakings  and  caosei 
of  action  in  the  declaration  mentioned,  and  of  each  and  every  of  them  ;  and  which  said  toa 
Riga  hemp,  and  said  hundred  weight  of  Russia  tallow,  he,  the  said  pic,  then  and  there  accepted 
and  received,  of  and  from  the  said  deft.,  in  full  satisfaction  and  discharge  of  the  several  pro- 
mises and  undertakings  and  causes  of  action  in  the  said  declaration  mentioned,  and  of  each 
and  every  one  of  them.  And  this,  &c.  {Usual  verijiealion,  tee  pott,  title  "  Assumpsit."  If 
the  plaintiff  pleadt  also  the  general  issue j  see  the  form,  post,  title  **  Assumpsit.")  ^ 

PLSA.  O?  ACCOTTHT  STJLTXD,  AITB  SSLITXBT  Of  DETXVSAKT's  VROXIStOBT  VOTI. 

And  the  said  deft,  as  to  the  sum  of  £— —  (the  amount  of  bill),  parcel  of  the  said  sereral 
sums  in  the  said  declarition  mentioned,  says,  that  the  pit.  ought  not  to  have  or  maintain  his 
action  thereof  against  him,  because  he  says  that,  after  the  making  of  the  said  promises  and 
undertakings  in  the  said  declaration  mentioned,  and  before  the  exhibiting  of  the  bill  of  the 
said,  pit.,  against  him,  the  said  deft.,  in  this  behalf  {or,  if  in  C.  P,  or  by  original^  before  the 
commencement  of  this  suit);  to  wit,  on,  iic,,  at,  &c..  aforesaid,  an  account  was  had  and  stated, 
by  and  between  the  said  pit.  and  deft.,  of  and  concerning  the  said  several  sums  of  money  in 
the  said  declaration  mentioned,  and  upon  that  occasion  he,  the  said  deft.,  was  then  and  there 

found  in  arrear  and  indebted  to  the  said  pit.,  in  the  sum  of  £ ,  for  which  said  sum  of 

£ ,  be,  the  said  deft.,  then  and  there  made  and  delivered  to  the  said  pit.,  his  certain  pro- 
missory note,  in  writing,  bearing  date  a  certain  day  and  year  therein  mentioned;  to  wit,  the 
day  and  year  last  aforesaid;  whereby  he,  the  said  deft.,  promised  to  pay  to  the  said  pit.  or  hii 
order,  three  months  after  the  date  thereof,  the  said  sum  of  X—,  wherein  he,  the  said  deft., 
was  so  found  in  arrear  and  indebted  to  the  said  pit.,  as  aforesaid;  and  the  said  pit.,  then  and 
there  accepted  and  received  the  said  promissory  note,  for  and  on  account  of  the  said  sum  of 
£ — — ,  parcel  of  the  said  sums  of  money  in  the  said  declaration  mentioned;  and,  by  reason 
thereof,  he,  the  said  deft.,  then  and  there  became,  and  still  is,  liable  to  pay  the  said  sum  of 
£— >,  in  the  said  promissory  note  mentioned,  according  to  the  teaor  and  effect  of  the  said 
And  this,  &c.    (Conclude  as  usual,  post,  *'  Assumpsit.") 
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TBM  LIKl  nr  9IBT  ov  inopis  coimucT. 
Same  at  the  abovBi  txeeptt  initead  of  tajfingf  afcer  the  makin|r  of  th«  terehJ  promiiet  md 
nndertakingi,  say,  after  the  accruing  of  the  said  debt,  and  Moling  the  satUfaetion  to  be  of  the 
debt,  instep  ofpromitet  and  underiMngtf  with  the  uiwU  eommenumeni  anaeonclution  in  debt: 
pott,  tUU  "Debt." 

TBK  UXX  nr  COTIltlVT. 

(Commencement  at  utual,  tee  pott^  "  Covenant."^    Becacu e  he  taith,  that  he,  the  aaid  deft^ 
before  the  tfommeDcement  of  thit  gait,  to  wit,  on.  Sic.,  at,  &c.  aforesaid,  paid  to  the  said  pit. 

the  sum  of  £ ^  in  fall  satisfaction  and  discharge  of  the  said  sum  of  £ ,  in  the  said 

breach  of  covenant  mentioned,  and  of  all  the  damages  by  the  said  pit.  sustained,  by  reason 

of  the  non-payment  thereof,  which  said  sum  of  £ ,  the  said  pit.  then  and  there  accepted 

■  and  received  of  and  from  the  said  deft.,  in  full  satisfaction  and  discharge  of  the  said  sum  of 
£  ^  ,  in  the  said  breach  of  covenant  mentioned,  and  of  the  damages  of  the  said  pit.  by  him 
sustained,  by  reason  of  the  said  breach  of  covenant.  And  this,  &c.  {Conclude  wth  a  veriffiO- 
Hon,  potl,  **  Covenant;"  tu  the  form,  3  Chil.  Fl.  1002.) 

PLXA  OF  ACCOBD  ATTD  SATISTACTIOK  IN  nXSPAif . 

[*26J      *  {Action  ont  at  utual,  tee  "  Trespass .'')    Because  he  says,  that,  after  the  commit- 
ting of  the  said  trespasses,  as  aforesaid,  and  before  the  exhibiting  of  the  bill  of  the 
said  pit.  against  him  the  said  deft,  in  this  behalf  {or  if  in  C.  P.  or  by  original,  before  the 
commencement  of  this  suit),  to  wit,  on,  &c.,  at,  &c.  aforesaid,  he,  the  said  deft.,  paid  to  the 

said  pit.  the  sum  of  £ ,  of  lawful  money  of  Great  Britain,  for  and  in  full  satisfaction 

and  discharge  of  the  said  trespasses  in  the  said  declaration  mentioned ;  and  which  said  sum 

of  £ ,  he,  the  said  pit.,  then  and  there  accepted  and  received  of  and  from  the  said  deft., 

in  full  satisfaction  and  discharge  of  the  said  trespasses,  and  each  and  every  of  them,  Sic. 
jjfJtual  eondution :  tee  **  Trespass;"  for  the  general  itttie,tee  ib.) 

BXPLICATIOK  TO  ▲  PMA  OF,  IIT  ASStrMFBrT. 

And  the  said  pit.  says,  that,  by  reason  of  any  thing  in  the  said  plea  alleged,  he  oo|rht  not 
to  be  barred  from  having  and  maintaining  his  aforesaid  action  against  the  said  deft.,  because 
he  says  that  he,  the  said  pit.,  did  not  accept  {or,  if  there  hat  been  no  delivery  whatever,  that 
he,  the  said  deft.,  did  not  deliver),  the  said  one  ton  of  Riga  hemp  and  the  said  one  hundred 
weight  of  Russia  tallow,  iq  full  satisfaction  and  discharge  of  the  said  promises  and  under- 
takings  and  causes  of  action,  and  of  all  the  sums  of  money  in  the  said  declaration  mentioned, 
in  manner  an<j[  form  as  the  said  deft,  hath  above  alleged.  And  this  the  said  pit.  prays  may 
be  inquired  of  by  the  country,  &c. 

BXFLICATIOir  TO  FLIA  OF  DXLITXET  OF,  FBOXItBOBT  ITOTB,  BIirrZKO  TBX  SXLITXBT. 

And  the  said  pit.  {pruludi  non,  at  before,)  Because  he  says,  that  the  saM  deft,  did  not 
make  and  deliver  to  him,  the  said  pit.,  the  said  supposed  promissory  note  in  the  said  plea 
mentioned,  for  and  on  account  of  the  said  sum  of  £  ,  parcel  of  the  said  several  sums  of 
money  in  the  said  declaration  mentioned,  and  the  said  several  promises  and  undertakings 
relating  thereto;  nor  did  the  said  pit.  take  or  receive  of  and  from  the  said  deft,  the  said  pro- 
missory note,  for  and  on  account  of  the  same  sum  of  £  ,  and  the  said  promise  and  nnder- 
takings  relating  thereto,  in  manner  and  form  as  the  said  pit.  hath  above,  in  his  said  plea  in 
that  behalf,  alleged.  And  this  the  said  pit.  prays  may  be  inquired  of  by  the  country,  be. 
((/*  a  good  note  or  bill  hat  in  fad  been  given,  pU.  thoiUd  then  reply  the  non-payment.) 


Evidence  for  Defendant 

In  General.']  The  affirmative  of  the  issue  lies  on  the  deft.,  if  pit* 
take  issue  directly  on  the  plea ;  but,  if  he  allege  new  matter  in  his  re- 
plication, it  is  otherwise.  .  In  order  to  support  this  defence,  deft,  must 
prove  the  agreement  between  him  and  pit.  to  accept  the  satisfaction,  and 
that  such  satisfaction  was  reasonable,  perfect,  certain,  and  executed, 
Heathcote  v.  Crookshanks,  2  T.  R.  26,  9  Rep.  79,  and  proceeded  from 
the  deft.:  Edgecombe  v.  Rodd  and  others^  5  East^  294;  1  Smithy  515  ; 
Cro.  EL  541.  The  delivery  of  the  goods,  specialty,  or  bill,  &c.  must 
be  proved,  unless,  indeed,  the  accord  and  satisfaction  be  pleaded  specially, 
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and  pit  does  sot  deny  the  delivery,  but  merely  the  acceptance  in  satis- 
faction. It  must  be  proved  the  delivery  was  as  a  satisfaction  for  the  cause 
of  action  stated  in  the  declaration,  unless  pit.,  in  his  replication,  admit 
the  delivery  in  satisfaction.  If  a  bill  or  specialty  be  given,  it  should  be 
proved,  unless  admitted  by  the  replication :  see <<  Bills  of  Exchange" 
— ^Deeds.^^  The  following  rules  will  show  as  to  what  is  necessary  to 
constitute  this  a  defence. 

The  Satisfaction  must  be  a  reasonable  and  complete  Sat^faction 
of  the  thing  demanded,  and  operate  as  an  "extinguishment  of  the  original 
cause  of  action.  Therefore,  acceptance  of  a  less  cannot  be  a  satisfaction, 
in  law,  of  a  greater  sum,  unless  there  be  a  release  or  some  consi-  < 

deration  for  *the  relinquishment  of  the  residue.  Fitch  v.  Sutton^  [*27} 
5  East^  231,  Walker  v.  Seaborn^  I  Taunt.  52^  i  and  this, 
though  an  additional  security  be  given,  1  Str.  426.  '^  An  agreement 
between  a  debtor  and  creditor,  that  part  of  a  larger  sum  due  should  be 
paid  by  the  debtor,  and  accepted  by  the  creditor  as  a  satisfaction  for  the 
whole,  might,  under  special  circumstances,  operate  as  a  discharge  of  the 
whole  debt.  But  then  the  legal  effect  of  such  an  agreement  must  be  con- 
sidered to  be  the  same  as  if  the  whole  debt  had  been  paid,  and  part  had 
been  returned  as  a  gift  to  the  party  paying:'^  per  Holroyd^  J.^  Th0^ 
mas  V.  Heathorny  2  B.  ^  C.  481,  2,3  1).^  B.  647,  s.  c.    See  infra. 

But  payment  and  acceptance  of  a  part  of  a  debt,  before  the  time  it 
becomes  due,  or  at  a  place  where  it  was  not  payable,  in  satisfaction  of 
the  whole,  may  be  a  sufficient  satisfaction :  Co,  L,  212,  6.  So,  if  a  third 
person  guarantee  the  payment  of  the  less  sum,  Steinman  v.  Magnus, 
1 1  East,  390;  so,  if  the  debtor  assign  all  his  effects:  Heathcote  v.  Crook^ 
shanks^  2  T,  B.  24.  See  further,  as  to  composition, /?oj/,  title  ^^  Com' 
positionJ' 

And  so  if  the  debtor  give  a  chose  in  possession  for  a  chose  in  action, 
as  a  horse,  or  other  property  in  specie,  Heathcote  v.  Crookshanks,  2 
T,  B,  24,  Co.  L.  212,  b.  Destroying  certain  documents  upon  plt/s 
undertaking,  in  consideration  thereof,  not  to  bring  an  action  for  slander, 
is  a  sufficient  consideration,  Zane  V.  •/^/;j9/e^a/e,  \  Stark.  97.  Conferring 
a  benefit  to  a  third  person,  at  the  debtor's  request,  is  sufficient:  Skin. 
391.  So  where  A.  owes  B.  jSIOO,  and  B.  owes  C.  d8lOO,  and  the  three 
meet,  and  it  is  agreed  between  them  that«^.  shall  pay  C.  J&100,the  pay- 
ment of  ^.'^  debt  would  be  sufficient:  Tatlock  v.  Harris,  3  T.  B.  180; 
Wilson  V.  Copeland,  5  B.  4-  Jl.  228:  Wharton  v.  Walker,  A  B.  fy  C. 
163,  6.  But,  where  /•  C,  being  indebted  to  S.,  and  B.  C.  being  in- 
debted to  S.  and  also  to  J.  C,  it  was  verbally  agreed  between  the  three, 
that  S.  should  transfer  the  debt  due  to  him,  from  J,  C.  to  B,  C,  and  S., 
in  pursuance  of  such  agreement,  delivered  to  B.  C.  an  account,  in  which 
he,  B.  C,  was  charged  with  the  debt  due  from  J.  C.  to  S.,  it  was  held 
that  such  rendering  of  account  amounted  at  mpst  to  an  accord,  but  not 
a  satisfaction  :  Cuxon  v.  Chadley,  3  B.  fy  C.  591.  And  where  it  was 
agreed,  in  an  action  on  a  bill,  that  deft,  should  renew  the  bill,  and  give 
a  warrant  of  attorney  as  security,  which  he  4id,  omitting  to  pay  the  costs 
it  washeld  not  to  be  a  satisfaction,  and  that  the  pit.  might  render  the 
bill  available:  Narris  v.  Aylett,  2  Camp.  329. 
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It  is  Mid  that  a  release  of  an  equity  of  redemption  is  not  a  sufficient 
satisfaction!  2  IVils.  86;  nor  is  an  agreement  that  the  parties  should  be 
quit  of  actions  against  each  other:  1  BoL  A.  128,  /.  40;  Com.  D.  Ace. 
B,  1.  But,  if  either  party  has  done  any  act  which  would  deprive  him 
of  his  right  of  action,  it  would  operate  as  a  satisfaction :  Lane  v.  Jlppk" 
gate^  1  Stark.  97.  "  Payment  after  the  day  is  good,  by  way  of  dis- 
chai^e,  but  not  of  satisfaction :''  p,  Holroyd,  J".,  Francis  v.  Crywelly  5 
B.  fy  Ji.  888,  citing  4  Mod.  250.  The  mere  fulfilment  of  an  act  which 
a  party  is  bound  to  do,  is  no  satisfaction:  Edgecombe  v.  Bodd  and  others, 
5  East^  302.  A  deed  before  breach  cannot  be  discharged  by  accord  and 
satisfaction  without  a  deed,  Kaye  v.  Waghorn^  1  Taunt.  428,  Com. 
D.  Pie.  2,  V.  8;  but  it  may  after  breach:  Com.  D.  Jlcc.  w?.  1,  &c.;  Scho- 
ley  v.  Mearns,  7  East^  150;  1  Moore^  358,  460.  The  accord  and 
satisfaction  must  be  before  action  brought;  or,  if  it  be  afterwards,  it 
must  be  proved  to  have  been  in  satisfaction  of  the  costs  and  damages, 
and  specially  pleaded :  Francis  v.  Crywell^  S  B.  fy  Jl.  886 ;  I  D.fy  B. 
546,  s.  c. 

Jl  Specialty  Security ^  when  co-extensive,  operates  as  a  satisfaction 
of  a  simple  contract  debt  or  security;  and  is  a  satisfaction,  as  the  simple 
contract  is  merged  in  the  specialty,  Cro.  C.  415,  Bac.  Jl.  Debt.  O.;  but 
4)ut  not  if  the  specialty  be  void,  or  be  taken  merely  as  a  collateral  or  ad- 
ditional security,  and  reciting  a  pre-eiisting  security:  T\>wpenny 
[*28]  V.  Youngj  3  B.  fyC.  210-1;  ^Solly  v.  Forbes^  2  B.  fy  B.  38. 
Judgment  recovered  is,  in  itself,  no  satisfaction,  until  payment  be 
obtained  upon  it:  and  Leblanc^  J.j  said,  'Uhe  giving  of  another  secu« 
rity,  which,  in  itself,  would  not  operate  as  an  extinguishment  of  the  ori- 
ginal one,,  cannot  operate  as  such  by  being  pursued  to  judgment,  unless 
it  produce  the  fruit  of  a  judgment:  Drake  v.  Mitchely  3  East^  259; 
see  ^^  Judgment ;^^  as  to  composition  deeds j  see  post,  "  Composition.'^ 

A  Bill  of  Exchange,  or  Promissory  Note,  &c.  will  sometimes  ope- 
rate as  an  accord  and  satisfaction.  A  person,  by  taking  a  bill  or  note  in 
satisfaction  of  a  former  simple  contract  debt,  or  a  simple  contract  debt 
created  at  the  time,  is  precluded  from  afterwards  waving  it,  and  suing 
the  person  who  gave  it  him  for  the  original  debt  before  the  bill  is  due : 
for  the  taking  a  bill  or  note  is  prima-facie  evidence  of  satisfaction,  and 
amounts  to  an  agreement  to  give  the  person  delivering  it  credit  for  the 
time  it  has  to  run:  Stedman  v.  Gooch,  I  Esp.  Sep.  3;  Chit.  B.  95. 
But  pit.  may  show  the  bill  was^  not  taken  in  satisfaction,  ib.;  and,  if  the 
bill  be  dishonoured,  he  may  sue  for  the  original  debt,  or  on  the  bill, 
Puckford  V.  Maxwell,  6  T.  B.  53,  Bishop  v.  Bowe,  3  M.  fy  S.  362, 
or  if  the  bill  be  waste  paper,  as  being  of  no  kind  of  value,  1  Esp.  Bep. 
5,  Chit.  B.  96^  or  drawn  on  a  person  who  has  no  effects  of  drawer's  in 
hand,  and  refuses  to  accept:  ib.;  12  Mod.  517.  The  taking  a  bill  or 
note  does  not  prejudice  a  prior  specialty  security:  2  V.  fy  B.  416. 

Proof  of  an  express  agreement  by  a  creditor  to  take  a  bill  or  note  as 
payment,  and  incur  the  risk  of  its  being  honoured,  will  amount  to  a 
payment  or  satisfaction  of  the  debt,  whether  the  bill  or  note  be  after- 
wards paid  or  not:  Owenson  v.  Morse,  7  T.  B.  66;  Brown  v.  Kewley, 
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^  B.  ir  P'  519.  And  a  bill  or  note  will,  in  favour  of  any  party  to  it, 
who  would  be  entitled  to  bring  an  action  on  paying  it,  operate  as  a  8ati»» 
faction  of  any  debt  or  demand  for  which  it  was  given,  if  the  receiver  or 
holder  make  it  his  own  by  laches,  Bayl.  171,  Bridges  v.  Berry y  3 
TaunL  130 ;  as,  if  he  do  not  present  it  in  proper  time  for  acceptance  or 
payment.  Bishop  v.  Rowe^  S  M.  fy  S.  362,  Soward  v.  Palmer^  8 
TaunL  279 ;  or  binds  himself  by  agreement  to  allow  an  extra  time  for. 
payment,  Tindal  v.  Browne,  1  T,  B.  167,  Sprout  v.  Mathews^  ib. 
186,  or  neglect  to  give  due  notice  of  a  failure  in  the  attempt  to  procure 
a  proper  acceptance  or  payment :  unless  indeed  in  any  of  these  cases  the 
bill  or  note  were  on  an  improper  stamp:  BayL  172 ;  see  also  3  &  4 
Jinn.  c.  9,  s.  7.  And,  if  the  holder  or  receiver  lose  the  bill,  it  will,  in 
some  cases,  be  deemed  a  satisfaction  of  the  debt :  Pierson  v.  Hutchin^ 
Sony  2  Camp.  211 ;  Darigerjield  v.  Wilbyy  4  Esp.  Rep.  159 ;  Chit.  B. 
147.    Post,  «  Bills  of  Exchange.'' 

There  is  a  distinction  between  satisfaction  and  extinguishment,  some- 
times essential  to  be  remembered  :  **  as  the  holder's  claim  upon  a  bill  or 
note  may  be  extinguished  as  to  some  parties,  and  remain  entire  as  to 
others ;  but,  if  his  claim  is  satisfied  as  to  any,  it  is  satisfied  as  to  all :" 
BayL  267.  But  a  bill  or  note,  to  be  a  satisfaction  for  a  debt,  must  be 
equivalent  to  or  larger  than  the  sum  due.  Therefore,  in  an  action  for 
JSIOOO,  and  the  deft  pleaded  that,  upon  an  account  stated,  he  was  found 
indebted  in  dS400 ;  and  that  he  accepted  a  bill  drawn  upon  him  for  that 
aum  by  the  creditor,  oa  account  of  the  several  promises,  &c.,  it  was  held, 
that  the  giving  a  bill  for  £400  was  not,  in  point  of  law,  a  satisfaction  for 
a  debt  of  dBlOOO,  and  that  pit  might  recover  the  difference,  Thomas 
and  another  v.  Heathom,  2  B.  fy  C.  477 ;  Sir.  426 ;  unless  there  be 
an  additional  security  given,  as  an  undertaking  by  a  third  party :  Stein- 
man  y.  Magnusy  11  East,  390. 

The  Accord  must  be  certain.'^    An  accord  that  the  deft,  shall  employ 
workmen  in  two  or  three  days,  is  bad :  4  Mod.  88.    An  accord 
to  pay  a  *Iess  sum  on  the  same  or  at  a  subsequent  day,  is  bad,  [^^] 
Fitch  V.  Sutton,  5  East,  230 ;  and  performance  of  an  uncerttdn 
accord  will  not  aid  the  defect:  3  Lev.  189;  Fel.  184. 

The  Accord  must  be  executed.']  An  accord  must  be  completely  ex- 
ecuted before  it  can  produce  any  legal  obligation  or  efiect;  and  part  ex- 
ecution of  an  accord  and  tender  of  the  residue  is  insufficient :  5  Co.  79, 
A.;  2  JK  A  319;  Walker  v.  Seaborne,  1  Taunt.  526;  Fitch  v.  Sut- 
ton, 5  East,  280.  An  accord  to  do  a  thing  at  a  future  day  is  good,  but 
it  must  be  executed  before  action  brought ;  1  Rol.  A.  129,  /.  17.  And, 
where  there  is  an  agreement  to  pay  money  or  deliver  goods  in  satisfac- 
tion, it  is  not  sufficient  to  show  that  he  has  always  been  ready  to  pay  the 
money,  or  deliver  the  goods,  or  even  a  tender  and  refusal ;  but  an  actual 
acceptance  thereof  by  pit  must  be  proved :  9  i7.  79;  1  Ld.  Raym.  122; 
2N.  R.  148 ;  3  East,  251 ;  Beatson  v.  Shank.  If  a  party  agree  that 
the  debtor  ahall  pay  a  sum  of  money,  or  perform  some  act  at  a  future  day 
as  a  satisfaction,  this  agreement  is  not  available  as  a  satisfaction  before 
that  period :  2  Keb.  851 ;  Co.  D.  Ace.  B.  (4).    The  performance  of  one 
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of  tfvo. things  stipulated  for  by  an  accord  is  insufficient;  and,  where  it 
was  agreed  that  pit  and  deft,  should  dellyer  up  respectively  their  parts 
of  an  indenture  to  be  cancelled,  it  was  held  no  satisfaction,  though  deft 
bad  delivered  up  his  part:  3  Lev,  189. 

By  and  to  whom.']  Satisfaction  should  proceed  from  the  deft. ;  for, 
if  it  be  executed  by  a  total  stranger,  the  deft,  cannot  avail  himself  of  it: 
ib.\  Cro.  E,  541 ;  1  Sir.  24.  Accord  and  satisfaction  by  a  copartner  is 
a  bar  to  an  action  against  the  others,  9  Co.  79,  A.,  12  Easty  317 ;  and 
it  seems  that  acceptance  of  satisfaction  from  one  joint  tort  feasor  dis- 
charges the  rest  Dufrtsnt  v.  Hutchinson^  3  Taunt y  117 ;  1  Chit.  PI. 
Accord  and  satisfaction  to  one  of  several  coplts.  will  be  so  to  all:  5  Co. 
117,  A.5  13  jE?rf.  4,  6. 

Evidence  for  Plaintiff. 

If  this  defence  is  set  up,  or  intended  so  to  be,  pit  should  be  prepared 
to  disprove  it ;  and  the  grounds  upon  which  he  may  do  so,  may  be  col- 
lected from  the  foregoing.  In  the  case  of  a  bill  or  negotiable  security 
given,  he  should  be  prepared  to  show  the  dishonour  of  it,  and  all  the 
requisites  that  would  entitle  him  to  recover  against  deft  on  such  bill, 
&c. :  see  post,  *  *  Bills  of  ExchtingeJ^ 
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Effect  of,  32. 
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Form  of  Remedy. 

The  form  of  remedy  to  recover  money  due  under  an  account  stated,  is 
by  an  action  of  debt  or  assumpsit:  Cro.  E.  654.  The  difficulty  and  intri- 
cacy of  the  account  makes  no  difference :  5  Taunt.  431. 
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Form  of  Pleadings^  ^c. 

Declaration.']  It  is  advisable  in  declarations  in  assumpsit,  and  in 
many  cases  in  debt  (except  in  actions  against  infants),  to  insert  a  count 
on  an  account  stated.  And  though  it  is  seldom  resorted  to,  except 
where  pit  fails  in  proving  his  original  and  specific  cause  of  action,  it 
frequently  seiures  a  verdict.  Few  observations  are  necessary  on  the 
form  of  the  count.  Care  must  be  taken  that  it  meets  the  evidence. 
Therefore,  in  actions  by  or  against  executors,  &c.,  where  six  years  have 
elapsed  since  the  death  of  the  testator,  &c.,  or,  if  it  be  on  any  other 
account  material  for  the  plaintiff  to  avail  himself  of  a  promise  or  ac- 
knowledgment sii^ce  the  death  of  the  testator,  &c.,  a  count  should  be 
added,  on  an  account  stated  to  or  by  the  executor,  &c.  in  that  character; 
otherwise  such  promise  or  acknowledgment  cannot  be  given  in  evidence: 
Sarell  v.  WinSy  3  East,  409 ;  Willesy  29 ;  1  Chit.  PL  186,  308.  And 
in  an  action  against  A.^  B.,  and  C,  the  wife  of  J?.,  in  order  to  give  ia 
evidence  a  promise  by  •/?.  before  the  marriage  of  B.  and  C,  to  take  the 
case  out  of  the  statute  of  limitations,  a  count  on  such  promise  before 
marriage  must  be  added:  9  D.  fy  R.  363;  Pittam  v.  Foster,  I  B.  ^  C. 
2A8,  s.  c.  An  account  stated  by  the  deft,  as  executor  or  administrator 
of  moneys  due  from  the  testator,  &c.,  may  be  supported  and  joined  with 
counts  upon  promises  by  the  testator  or  intestate,  2  Saund.  117,  e.;  and 
a  count  on  an  account  stated  by  an  executor,  as  such,  of  moneys  due  and 
owing  from  him  in  that  character,  may  be  joined  with  counts  on  pro* 
mises  by  the  testator:  Powell  v.  Graham,  7  Taunt.  580;  1  Moore, 
305,  s.  c,  1  Chit.  PL  187.  In  an  action  at  the  suit  of  an  executor 
(who  is  not  in  general  subject  to  costs  in  case  of  his  not  succeed- 
ing), ^unless  there  be  evidence  to  meet  the  fact,  it  is  not  advisa-  £*31] 
ble  to  insert  a  count  on  an  account  stated  with  him,  the  pit,  as 
executor,  of  moneys  due  and  owing  to  him  as  such,  as  it  would  subject 
him  to  costs:  8  Moore,  146;  Jones  v.  Jones,  I  Bing.  249,  s.  c. 

The  precise  sum  acknowledged  to  be  due  need  not  be  stated  in  the 
declaration ;  it  suffices  to  state  that  the  deft,  was  found  indebted  in  any 
sum  large  enough  to  cover  the  demand :  2  Saund.  122,  n.  3. 

Plea.]  There  is  nothing  peculiar  relating  to  the  plea,  which  is  usually 
non  assumpsit,  or  nil  debet     See  *<  Assumpsit — JDebt." 
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And  whereas,  alto,  the  taid  deft,  afterwardi,  to  wit,  on  the  same  day  and  year  (last)  afore- 
said, at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  accounted  with  the  said  pit.  of 
and  concerning  diners  other  sums  of  money,  from  the  said  deft,  to  the  said  pit.  hefore  that  time 
doe  suid*  owing,  and  then  in  arrear  and  anpaid ;  and  upon  that  account  the  said  deft,  was  then 
nod  there  found  to  be  in  arrear  and  indebted  to  the  said  pit.  in  the  further  sum  of  £  ■  , 
of  like  lawful  money  ;  and  being  so  found  in  arrear  and  indebted  as  last  aforesaid,  he,  the 
said  deft.,  in  consideration  thereof,  afterwards,  to  wit,  on  the  same  day  and  year  last  afore- 
said, at  London,  aforesaid,  in  the  parish  and  ward  aforesaid,  undertook,  and  then  and  there 
faithfoUy  promised  the  said  pit.,  to  pay  to  him  the  said  sum  of  money  last  mentioned,  when- 
«Ter  afterwards  he,  the  said  deft.,  shoAd  be  thereunto  requested.  (For  the  brtach  and  eoneiu* 
dofu  of  odimuin'atnmiptiif  see  «  Assompsit.") 
Vol.  I.  ,        6 
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And  whereas,  aUo,  the  laid  deft.  aAerwards,  to  wit,  on  the  day  and  year  last  aforei aid,  at, 
be.  aforesaid,  accoanted  wkh  the  said  pit.  of  and  concerning  divers  other  soma  of  money 
before  that  time  and  then  due  and  owing,  and  in  arrear  and  anpaid,  from  the  said  de(%.  to  the 
•aid  pit.;  and,  upon  that  accounting,  the  said  de(%.  was  then  and  there  fonnd  to  be  in  arrear 

luid  indebted  to  the  said  pit.,  in  the  further  sum  of  £ ,  of  lilie  lawful  money,  to  be  paid 

by  the  said  deft,  to  the  said  pit.,  when -he,  the  said  deft.,  should  be  thereunto  afterwarda 
requested.  Whereby,  and  by  reason  of  the  said  last«meotioned  sum  of  money  being  and 
remaining  wholly  unpaid,  an  action  hath  accrued  to  the  said  pit.,  to  demand  and  have  of  and 
from  the  said  deA.  the  said  last«>ioentioned  sum  of  £-* — ,  residue  of  the  said  sum  above 
demanded.    (For  the  eoneluHon$  in  dtbly  ses  <*  Debt.") 

SuPthfirpreauUntifpott,  <f  Bankruptcy,*'  "  Executors/'  <<  Husband  and  Wife." 


Evidence  for  Plaintiff. 

Mode' of  Accounting.]  Any  admission  of  a  balance  or  acknowledg- 
ment made  by  one  party  to  another,  that  a  sum  of  money  is  due  to  the 
latter,  is  sufficient  prima  facie  evidence  to  entitle  the  pit  to  recover 
that  sum  on  an  account  stated :  2  Mod.  44 ;  Trueman  v.  Bursty  1  T, 
Ji.  42 ;  Knox  v.  Whalley^  1  Esp,  Sep.  159 ;  Dawson  v.  Remnant ^  6 
E^p.  Rep.  24.  Proof  that  deft,  stated  that  he  would  call  and  settle  the 
amount  of  the  debt  sent  in,  is  sufficient;  Clarke  v.  Glennie^  3  Stark. 
XO.  So  is  proof  of  his  sending  £6  on  account,  and  stating  that  he  would 
pay  the  remainder  next  week :  Peacock  v.  Harris^  10  Easty  104.  But 
proof  of  a  mere  qualified  acknowledgment  is  not  sufficient:  Evans  v. 
Ferity y  1  R.  fy  M.  299 ;  Oreen  v.  Davisy  A  B.  ^  C.  235 ;  6  D.^R. 
306,  s.  c. 

An  acceptance  of  the  bill  is  evidence  of  an  account  stated  by  the  ac* 
ceptor  with  the  holder,  I  H.  B.  239;  sed  vide  Taylor  v.  Htggins, 
*[*32]  3  East,  169,  *  IVhitwell  v.  Bennett y  SB.fyP.  559,  Johnson  v. 
CollingSy  1  Easty  98;  at  all  events,  it  is  so  in  an  action  at  the  suit 
of  the  drawer,  Highmore  v.  PrimrosCy  5  M.  ^  S.  65,  or  at  the  suit 
o'f  a  payee,  who  is  also  drawer:  Rhodes  v.  Genty  5  B.SfJl.  245.  A  pro- 
missory note  is  evidence  as  an  account  stated,  in  an  action  b^  the  payee 
against  the  maker,  2  Str.  719,  Chit.  Bil.  366,  especially  if  it  be  ex* 
pressed  to  be  for  value  received,  Clayton  v.  Oosling$  5  B.  ^  C.  360, 
ffighmore  v.  Primrose^  5  M.  fy  S.  Q5\  but  not  if  improperly  stamped ; 
Oreen  v.  DaviSy  4  B.  fy  C.  235.  An  I  0  U  is  evidence  of  an  account 
stated :  5  M.  ^  S.  65.  Where  accounts  are  submitted  to  an  arbitrator, 
not  b^  bond,  his  award  may  be  given  in  evidence  under  an  account 
stated,  Kean  v.  BatshorCy  1  Esp.  Rep.  194;  1  Chit.  PI.  808. 

If  the  account  was  stated  verbally,  a  witness  present  should  be  sub- 
poenaed; if  in  writing,  then  the  same  should  be  produced,  and  deft's 
signature  proved.  If  the  writing  be  in  the  opposite  party's  possession, 
a  notice  should  be  served  on  him  to  produce  it,  and  the  service  of  such 
notice  proved;  after  which,  parol  evidence  of  the  contents  of  the  writing 
would  be  admissible:  post  *^  Notices."  An  acknowledgment  of  the 
correctness  of  an  account  need  not  be  stamped;  Wellardy.  MosSy  1 
Bing.  134;  7  MoarCy  583^  s.  c;  Jacob  v.  Lindsay,  1  East^  460. 

With  whom  stated,}    Proof  of  an  aecount  atated  with  pit's  agent  is 
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sufficient;  provins  the  party  to  be  such  agent:  so  pit.  may  recover  on 
an  account  stated  by  the  deft  with  pit's  wife,  or  on  an  account  stated 
by  the  deft.'8  wife,  B.  N.  P.  129;  if,  indeed,  she  be  proved  tp  be  the 

Krty's  agent  Where  there  were  accounts  between  A.  and  B.,  and  C« 
came  a  partner  with  B.,  and  dealings  continued  between  B.  and  C.  as 
partners,  and  A.,  who  afterwards  settled  an  account  with  B.  and  C.^ 
wherein  was  included  the  money  due  from  A.  to  B.  alone,  it  was  held 
the  whole  might  be  proved  on  an  account  stated  in  an  action  by  B.  and 
C:  Pea.  Ev.  273;  4  Price,  214;  Davids.  JSllice,  6  B.  fy  C.  196.  If 
an  account  be  stated  between  partners,  and  one  partner  expressly  pro^ 
mise  to  pay  the  balance  struck,  he  may  be  sued  at  law :  Smith  v.  J9ar« 
rmoj  2  T.  B.  470,  8 ;  Foster  v.  •dllamon^  ib,  482.  But  this  only  holds 
where  there  is  a 'final  balance  of  all  the  partnership  concerns,  and  an  ex- 
press promise  to  pay  such  balance,  Fromont  v.  Coupland  2  Bing.  170; 
%ed  mde  Backatraw  v.  Imber,  Holt,  368,  Clark  v.  Glennte,  3  Starke 
10 ;  and  evidence  of  this  must  be  adduced  accordingly. 

Subject  Matter  of  Jiccount.']  With  respect  to  the  subject  matter  of 
the  account,  it  must  be  proved  to  have  been  of  money  and  a  debt:  see  S 
Moore,  114,  116.  It 'is  sufficient,  however,  to  n^ove  an  account  stated^ 
without  giving  evidence  of  the  several  items  constituting  the  account 
Trueman  v.  Hurst,  1  7t  B.  42 ;  Fronting  v.  Hammond,  8  Taunts 
688 ;  and  it  is  not  necessary  that  there  should  be  cross  demands  between 
the  parties,  or  that  the  deft's  admission  should  relate  to  more  than  one 
item  or  transaction :  Knowles  v.  Mitchell,  13  East,  249 ;  Highmore  r* 
Primrose,  5  M.  ^  S.  65.  An  admission  by  the  deft  that  so  much  waa 
agreed  to  be  paid  to  the  pit  for  the  sale  of  standing  trees,  made  after  the 
trees  had  been  felled  and  taken  away  by  the  deft.,  will  support  it: 
Knowles  v.  Mitchell,  13  East,  249.  It  is  most  usual  to  prove  some  ex- 
isting antecedent  debt  or  demand  between  the  parties,  respecting  which 
an  account  was  stated,  and  a  balance  struck :  5  Moore,  105;  ween  y* 
Davis,  4B.8r  C,  235,  242  ;  6  D.  fy  B.  306,  s.  c,  Trueman  v.  Hurst, 
I  T.  S.  42.  n.  The  acknowledgment  need  not  be  of  a  sum  certain } 
but  to  entitle  the  pit  to  recover  more  than  nominal  damages  under  such 
an  acknowledgment,  it  would  be  necessary  for  him  to  prove  the  amount 
by  other  means:  Dixon  v.  Beveridge,  2  C.  8^  P.  109;  ("sed  vide  4 
Moore,  542,  where  it  appears  to  have  been  considered  pit.  could  not  re- 
cover even  nominal  damages.)  In  a  late  case,  where  the  deft,  on  being 
applied  to  for  payment  of  interest,  stated  he  would  bring  pit,  ; 
who  was  an  executrix,  ♦some  money  on  the  following  Sunday,  |^33] 
it  was  held  that,  though  this  was  an  admission  that  something 
was  due,  stilly  as  it  did  not  appear  what  the  nature  of  the  debt  was,  or 
that  it  was  due  to  pit.  as  executrix,  or  in  her  own  right,  nor  that  it  was 
one  for  which  assumpsit  would  lie,  pit.  was  not  entitled  to  recover  even 
nominal  damages:  Oreen  v.  Davies,  4  B,  fy  C.  235. 

An  account  stated  in  some  cases  will  amount  to  an  admission  of  the 
title  of  the  party  to  receive  the  money:  4  Moore,  73, post,  49.  Ac- 
counting with  pit.  in  a  particular  character,  admits  that  character:  Pea^ 
cock  V.  Harris,  10  East,  104,  post,  46.  An  account  stated  does  not 
alter  the  nature  of  the  original  debt:  Aleyn,  72-3 
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Evidence  for  Defendant. 

For  the  defence,  the  deft,  may  show  a  gross  error  or  mistake  ia  the 
tecountSy  or  that  he  made  the  account  under  a  misapprehension  of  facts, 
for  the  account  stated  is  not  conckm^ye  evidence  against  him :  TVueman 
V.  Hurst f  1  31  A  42  ;  Skyring  Y.frreenwood,  4  JB.  ^  C.  281.  It  has 
been  held  at  N.  P.,  that  where  an  account  for  goods  sold  is  settled,  and 
the  party  gives  a  bill  of  exchange  for  the  amount,  but  which  bill  is  not 
paid,  on  an  action  brought,  the  party  cannot  go  into  evidence  to  impeach 
the  charges  on  the  first  account,  which  has  been  settled,  Knox  v.  What- 
let/y  1  JSsp,  Rep.  159,  post,  46 ;  and  that,  where  parties,  having  cross 
demands,  settle  and  balance  their  accounts,  though  part  of  the  plt.'s  de- 
mand could  not  have  been  recovered  in  an  action,  the  settlement  of  the 
accounts  shall  bind  the  deft,  so  that  he  shall  not  set  up  that  defence  to 
an  action  for  the  balance :  Dawson  v.  Remnant^  6  Esp.  Rep.  24 ;  12 
Mod.  511,  pasty  46. 


ACKNOWLEDGMENT. 

See  ^'Admissions." 


ACT  OF  PARLIAMENT. 

Public  Acts.  * 

Public  Acts  are  those  which  relate  to  all  the  subjects  of  the  realm^ 
4  Co.  76,  as  those  which  concern  the  king,  or  all  lords  of  manors,  or  all 
officers  in  general,  or  all  spiritual  persons,  or  all  trades,  B.  N.  P.  22^ 
and  are  presumed  to  be  known  to  all  men  as  the  general  law  of  the  land. 
Some  acts  are  made  public  acts  by  an  express  provision  in  their  enacts 
ment  A  recital  in  a  public  act  is  evidence  of  the  fact  recited:  R.  v« 
Sutton,  AM.fyS.  532. 

When  and  how  pleaded.']  As  the  courts,  take  notice  of  all  public 
acts,  ^  is  never  necessary  to  set  them  out  in  pleading.  It  is  only  ne- 
cessary for  the  party  availing  himself  of  them,  to  state  those  facts  which 
bring  his  case  within  them.  Spieres  v.  Parker,  1  T.  R.  145,  3  fVils. 
318,  Clarke  v.  Harvey,  1  Stark.  92;  and,  in  general,  veferring  to  the 
act  It  is  not  advisable  to  recite  any  part  of  a  public  statute,  for  a  mis-' 
recital  will  sometimes  be  fatal:  1  Ld.  Raym.  382;  Doug.  97;  King  y* 
Marsacky  6  T.  R.  776.  Where  facts  have  occurred  recently  after  the 
passing  of  the  act,  it  is  usual  to  allege  them  to  have  taken  place  subse- 
quent to  its  enactment:  1  Saund.  309,  n.  5.  But  it  is  unneces^ 
[*34j]  sary  to  allege  the  time  of  holding  *every  Parliament,  and  its  pro- 
rogations and  sessions,  or  where  any  Parliament  sat,  ^  they 
will  be  taken  notice  of  judicially,  1  Ld.  Raym.  343,  Plowd.  11, 1  Lev, 


ACT  OF  PABLIAMENT.     '.  37 

296;  and  therefore  they  should  Dot  .be  stated  in  pleading,  nt  any  mis- 
statement will  be  bad  on  demurrer,  ib,  Cowp.  474^  1  Lev^  29<^;  and  see, 
further,  as  to  the  pleadings  on  a  penal  statute,  post,  ^  Penal  Statute J^ 

Proof  qf  Public  •dcts.']  As  the  courta  take  judicial  notice  of  public 
acts,  and  as  they  are  presumed  to  be  known  to  all  meo^  they  require  nd 
proof;  and  the  printed  books  are  used  as  hints  of  that  which  is  supposed 
to  be  in  every  man's  mind,  Gilb.  Ev,  10;  however,  if  the  books  differ> 
the  mistake  may  be  shown  by  one  examined  with  the  original  roll:  Bex 
V.  Jeffries,  1  Sir.  448. 

By  41  6.  3,  c.  90,  s.  9,  copies  of  the  statutes  of  Great  Britain  and 
Ireland,  prior  to  the  Union,  printed  by  the  printer  duly  authorized,  shall . 
be  received  as  evidence  of  the  several  statutes  in  the  respective  courts 
of  either  kingdom. 

,  Private  Jlcts.  ^ 

PRiVATfi  Acts  are  such  as  relate  to  a  particular  das^  of  mtni  ad  #a 
particular  officers,  4  Co.  76,  2  Saund.  155,  n.,  2  T.  R.  569;  or  to  pav** 
iicular  persons;  or  particular  counties,  parishes,  or  places;  or  particular 
trades,  as  dyers,  butchers,  grocers:  B.  N.  P.  223. 

JVhen  and  haw  plecuUd."]    As  the  court  will  not  take  judicial  notice 
of  private  acts,  such  parts  of  them  as  are  essential  to  the  party^s  action 
or  defence  must  be  specially  recited  in  pleadings  Bac.  Jib.  Slat.  /.  2;  2 
'Mod.  57;  Carth.  306. 

In  reciting  or  pleading  the  act,  the  day,  the  year,  and  place  of  making 
it  must  be  shown;  and  any  misstatement  in  this  respect  will  be  bad,  on 
the  plea  of  nul  tiel  record,  or  any  other  plea  putting  in  issue  the  whole 
of  the  facts  stated  in  the  declaration,  Oowp.  474,  1  Lev.  296,  Cro.  d 
202;  but  the  mistake  may  be  aided  by  verdict:  2  Mod.  240i  It  is  not 
necessary  to  recite  the  title.  Chance  v.  Adams,  1  Ld.  Baym.  77,  or 
preamble,  6  Mod.  62,  8  Mod.  144,  as  they  do  not  constitute  a  part  of 
the  statute :  Bac.  M.  Stat.  I.  3.  Yet,  if  the  party  undertake  to  recite 
the  title  or  preamble  of  an  aot,  and  it  be  misrecited,  it  is  fatal:  6  Mod. 
62;  2  Salk.  609,  supra.  As  to  the  setting  out  of  the  act,  it  is  sufficient 
to  recite  so  much  of  it  as  relates  to  the  subject  matter  in  dispute :  Plowd. 
106,  fyc.\  Cro.  J.  140 ;  Doct.  PL  332.  And,  if  the  party  recite  sa 
much  of  a  statute  as  makes  for  him,  it  is  sufficient,  though  he  omit  a  pro* 
viso  containing  an  exemption,  provided  it  is  not  incorporated  with  the 
enacting  clause  by  any  words  of  reference:  Steel  v.  Smith,  \  B.  8^  A. 
94;  Plowd.  410;  Ld.  Baym.  120.  But  the  opposite  party  may  avail 
himself  of  such  proviso  in  his  pleadings:  Cro.  J.  140^  and  see  post^ 
**Penal  Statute.'*  In  reciting  a  statute,  a  material  variance  will  vitiate 
the  pleading,  as  if  the  act  be  recited  in  conjunctive  words,  where  it  is 
disjunctive:  Cro.  E.  96,  697;  Kingy.  Marsack,  6  T.  B.  771;  Cou^p^ 
474;  2  Bulst.  47.  But  a  trifling  or  immaterial  variance  will  not 
prejudice,  2  Bulst.  47,  51,  as  where  the  statute  is  merely  in  the  plural,, 
and  the  recital  in  the  singular:  Cro.  C.  523.  See  further^ /^a^/,  **Penat 
Statute.'' 
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Proof  of  Private  tScts.]  It  is  usual,  iq  most  acts  of  this  nature,  to 
insert  a  clause,  with  a  view  to  evidence,  directing  that  the  act  shall  be 
deemed  and  taken  to  be  a  public  act,  or  that  a  copy  by  the  king's 
printer  shall  be  admitted  in  evidence.  But,  though  an  act  contains  no 
clause  of  this  description,  if  it  be  of  a  general  and  public  nature,  it  has 
been  ruled  at  the  assizes,  that  a  printed  copy  may  be  given  in  evidence^ 
thus,  acts  relating  to  public  highways,  Gil6.  Ev.  10, 13;  the  Act 
[*35]  of  the  Bedford  *Level8 ;  the  Act  for  Rebuilding  Tiverton  ;  and 
that  concerning  the  College  of  Physicians,  ib, ;  B.  N.  P,  225  ; 
12  Mod.  216.  The  regular  proof  of  a  private  act,  like  that  of  other 
records,  must  be  substantiated  upon  oath,  by  means  of  an  examined  copy 
compared  with  the  original  in  the  Parliament  Office  at  Westminster^ 
Gilb.  Ev.  12,  13,  B.  N.  P.  225}  or  by  means  of  an  exemplification 
under  the  great  seal,  ib. 

As  to  the  proceedings  in  Parliament,  and  the  journals  of  the  House, 
post^  "  Public  Documenta.^^  As  to  actions  on  penal  statutej,  see  posi^ 
''Penal  Statute:' 


ACT  OF  STATE. 
See  "Public  Docitmekts-'' 


ACTION. 

As  to  proof  of  notice  of,  see  "  Notice  ;^* — As  to  proof  of  commence* 
ment  of,  see  "Process;" — ^As  to  plea  in  abatement  of  pendency  of 
prior  action,  an/e,  17. 


ADJUSTMBNT. 
See  <*  Average"—"  Polict."^ 

ADMINISTRATOR- 
See  "  Executor  and  Administrator/^ 

ADMIRALTY,  SENTENCES  OF  COURTS  OF. 

Effect  of  in  Evidence.']    The  final  judgment,  /wntence,  or  deiiree  of 
«i  Court  of  Admiralty  in  this  country  in  questions  of  prize,  being  a  pro- 
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ceediDg  tn  rem,  is  conclusive  evidence  in  all  courts  and  with  reference 
to  all  persons ;  B.  JV.  .P  244 ;  11  St.  2V.  262 ;  Kindersley  v.  Chasej 
Farkj  Ins.  490 ;  Oddy  v.  Bavill^  2  Eastj  473 ;  Geyer  v.  Aguilar^  7 
T.  R.  681.  And  so  all  sentences  of  foreign  courts  of  admiralty^  of  com- 
petent  jurisdiction  to  decide  questions  on  prize,  will  be  received  as  con* 
elusive  evidence  of  every  subject  immediately  and  properly  wijthin  the 
jurisdiction  of  such  foreign  courts,  and  upon  which'  they  professed  to  de* 
cide  judicially :  Hughes  v.  Cornelius^  2  Show.  232;  Bolton  v.  Glad-^ 
stone^  6  East,  160;  Baring  v.  Clagett^  3  B.  ^  P.  214.  Such  judg- 
ments, &c.,  whether  domestic  or  foreign,  are  also  conclusive,  whether 
they  involve  questions  as  to  the  right  of  property,  as  in  trover,  or  ques* 
tions  arising  as  to  warranty  in  actiods  on  policies  of  insurance :  Baring 
V.  S.  Ex.  Jlss.  Comp.,  5  East,  99;  Bolton  v.  Gladstone,  ib.  155;  2 
Taunt.  85,  s.  c;  Lothian  v.  Henderson j  3  B.  Sr  P.  513;  2  Show. 
232 ;  2  Doug.  575.  And  such  judgments  will  be  received  in  evidence, 
though  it  appear,  from  the  judgment  itself,  that  the  court  acted  on  rules 
of  evidence  established  by  its  own  particular  ordinances,  and  not 
^arising  out  of  general  principles :  ib.  Thus,  a  sentence  cdndemn*  L*^! 
iBg  goods  as  captured  from  the  enemy,  is  conclusive  evidence 
that  they  were  so  captured;  and  such  sentence  is  conclusive  of  the  facts 
it  establishes,  not  only  against  those  concerned  in  interest  and  persons 
claiming  under  them,  but  also  against  strangers;  Stirling  v.  Vaughamy 
2  Camp.  228.  And,  where  property  is  condemned  on  the  ground  of 
aot  being  neutral,  the  sentence  is  conclusive  evidence  of  that  fact :  Bar- 
zally  V.  Lewis,  Park,  469;  Doug.  554;  7  T.  R.  523.  So,  a  sentence 
of  a  French  court,  condemning  a  ship  during  a  war  between  England 
and  France,  is  conclusive  evidence  that  she  was  not  Swedish:  Baring 
V.  R.  Ex.  Jiss.  Comp.  5  East,  99 ;  Bolton  v.  Gladstone,  ib.  155 ;  2 
Taunt.  85,  s.  c.  The  condemnation  of  a  ship  at  Malaga,  that  she  was 
English,  is  conclusive  that  she  was  not  neutral,  Oddy  y.  Bovill,  2  East, 
473.  And  where  a  ship  is  condemned  generally  as  lawful  prize,  and  no 
special  ground  assigned,  it  will  be  presumed  that  the  sentence  proceeded 
on  the  ground  of  the  property  belonging  to  an  enemy,  and  the  sentence 
will  be  conclusive  evidence  of  that  fact :  Saloucci  v.  Woodmass,  Park, 
471. 

But  the  sentence  of  a  foreign  court  is  evidence  only  of  what  it  posi« 
tively  and  specifically  a£Srros  in  the  adjudicative  part  of  it,  not  of  what 
may  be  gathered  from  it  by  way  of  inference:  Fisher  v.  Ogle,  1  Camp, 
418 1  though,  where  there  is  an  ambiguity  in  the  sentence,  the  court  will 
look  into  the  proceedings  to  ascertain  the  precise  ground  of  the  determi- 
nation, Lothian  v.  Henderson,  3  B.  fy  P.  525.  If  jLhe  facts  disclosed 
on  the  sentence  do  not  warrant  the  sentence,  it  will  not  be  conclusive  as 
to  such  facU:  Calvert  v.  Bovill,  7  T.  R.  523;  8  T.  R.  444;  Doug. 
574;  Bolton  v.  Gladstone,  5^East,  155.  The  sentence  of  a  court  of 
admiralty,  sitting  under  a  commission  from  a  belligerent  power  in  a 
neutral  country,  will  not  be  recognised  in  our  courts;  Havelock  v. 
Roc&wood,  8  T.  R.  268 ;  Donaldson  v.  Thompson,  1  Camp.  429. 

Proof  of  Sentences  in  English  Courts."]  The  libel,  answer,  deposi- 
tions, and  sentence  in  the  Admiralty  Court  must  be  proved  by  examined 
copies:  Com.  D.  Ev.  C,  1;  vide  post,  "  Chancefy^^—^* Record.^^ 
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Proof  of  ProcetdingSf  ^c.  in  Foreign  Courts  of  .]  The  decisions  of 
a  foreign  court  are  proved  byexentplification  under  the  seal  of  the  court, 
and  it  must  be  proved  that  the  seal  affixed  to  the  exemplification  is  the 
seal  of  the  court;  it  is  not  sufficient  merely  to  prove  the  judge's  signa- 
ture: Henry  v.  Jldey,  3  Easi^  221 ;  see  further,  post,  *^Becord:''  nor 
is  a  copy  by  an  officer  of  the  court  sufficient :  2  Stark.  7.  The  record 
must  be  sealed,  though  the  seal  be  so  worn  out  as  not  to  make  an  im* 
pression:  1  Stark  525,  If  there  be  no  seal  of  the  court,  then,  indeed^ 
an  examined  copy  will  suffice,  proving  the  court  has  no  seal :  6  M,  4* 
S.  36.     So,'  if  the  court  verifies  its  judgments  by  the  signature  of  the 

1'udge,  proof  of  that  fact  and  the  judge's  signature  suffices :  4  Camp.  28, 
before  the  sentence  of  a  foreign  Court  of  Admiralty^  condemning  a  ship 
as  prize,  can  be  given  in  evidence,  a  foundation  for  it  should  be  laid  by- 
proving  the  capture  of  the  vessel ;  the  sentence  will  then  be  evidence  of 
the  Acts  on  which  the  coqdemnation  proceeded  ;  Marshall  v,  Parker^ 
2  C0mp.  69. 


(41  ) 

•ADMISSIONS.  [*37] 

L  Nature  and  Effect  of^  in  general: 

when  conclusive  or  noty  37. 

how  construed  and  given  effect  to,  38. 

estoppel  should  be  pleaded,  38.    . 

who  bound  by,  39. 

who  may  take  advantage  of,  39.  ,  .  . 

how  determined^  39. 

II.  Effect  of^  with  reference  to  Nature  of  Admissionj 

•Admissions  by  Records,  39  to  4S.^ 
by  Oaths,  41. 

by  specialties,  42  to  44.  » 

by  Writings  not  under  Seal,  44  to  49.  . 
by  Words  44  ##49. 
by  Demeanour  and  Contfuct,  44  to  49. 

III.  Effect  of^  with  reference  to  Parties,  and  by  and  to  whom 

MADS.  o 

In  General, 

who  bound  by,  50. 
who  may  take  advantage  of,  50. 
•Admissions^ 

by  Parties  to  Suit,  not  beneficially  interested,  50. 
by  Parties  interested,  not  Party,  to  Suit,  51  to  55. 
by  •Agents,  53. 

by  Attorneys  and  Counsel,  54. 
by  Wife,  54. 

by  third  Persons,  Strangers,  fyc.  in  general,  55. 
when  connected  with  Act  itself,  56. 
when  against  their.  Interest,  57. 
when  no  Interest  to  misdate,  58.  * 

I.    Nature  and  Effect  of,  in  treheral. 

Admissions  are  of  two  kinds:  conclusive  and  inconclusive  upon  the 
party  making  them. 

Conclusive  admissions  are  those  arising  from  matter  of  estoppel,  tech- 
nically so  called :  as,  admissions  by  records  and  specialties,  or  where 
the  parties  agree  to  make  the  admission  as  evidence,  or  where  the  ad- 
mission is  made  with  a  view  to  benefit  the  party  making  it,  or  to  preju- 
dice the  party  to  whom  made.  In  ecjuity  thef*e  is  no  such  thing  as  m 
estoppel:  Com.  D.  Estoppel,  E.  I. 

A  party  is  never  estopped,  if  there  have  bee#  any  illegal  Iransactipo  * 
fraud,  or  duress  to  obtain  the  admission ;  and  courts  or  juries  are  oat,  in 
general,  estopped :  post,  39;  S.  N.  P.  29S. 

Vol.  I.  .  6 
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Jnconcliisive  admissions  are  those  where  the  party  making  it  had  no 
particular  object  or  interest  in  view, to  misstate  the  truth,  and  where  the 
admission  does  not  fall  within  theaoove  principle  which  makes  it  a  con- 
clusive one.  Thus,  a  receipt  for  money,  or  an  admission  of  a  balance  of 
an  account,  is  not  conclusive,  but  mere  prima-facie  evidence  of  such  re- 
ceipt or  balance,  and  the  debtor  may  show  the  contrary :  see  post^  46. . 
Admissions  made  for  the  purpose  of  buying  peace  are  not,  in 
[*38]  general,  *evidence:  Gregory  v.  Howard^  3  Esp.  Rep.  113;  jB. 
rf.  P.  236 ;  fValdridge  v.  Kennisouy  1  ^sp.  Eep.  143 ;  see 
post  J  44. 

How  construed.']  When  the  admission  amounts  to  matter  of  estop* 
pelf  it  should  be  construed  strictly,  and  not  be  in  any  way  extended 
against  the  party  making  it;  for  estoppels  in  general  are  not  to  be  fa- 
voured, because  their  tendency  is  to  prevent  the  investigation  of  truth ; 
i?.  v:  Lubbenhaniy  4  T.  S.  254.  Matter  of  estoppel  is  reciprocal,  and 
binds  both  parties  to  it:  see  Com.  D.  Estoppel^  B,\  Co.  L.  352,  a.\ 
Taylor  v.  Needham^  :2  Taunt.  «82.  An  estoppel  ought  to  be  certain 
to  every  intent,  and,  if  a  thing  be  not  directly  and  precisely  alleged,  it 
will  not  amount  to  an  estoppel :  Co.  L.  3b3,  a.  352,  b. 

The  whole  admission  must  be  taken  together,  in  order  to  show  clearly 
the  meaning  of  the  party ;  but  what  credit  is  to  be  given  to  the  whole 
or  part,  is  a  question  for  the  consideration  of  a  jury,  with  whom,  per- 
haps, the  assertions  of  a  party  in  his  own  favour,  may  have  but  little 
weight,  Handle  v.  Blackburn,  5  Taunt.  245.  Therefore,  with  respect 
to  the  admission  of  debts,  if  a  party  admit  that  he  did  owe  a  debt,  but 
that  he  has  paid  it,  such  an  admission  could  not  be  received  as  evidence 
to  prove  the  debt,  as  it  also  proves  payment,  12  Vin.  Ji.  Ev.  A.  h.  23; 
for  a  party's  admission  of  a  fact  disadvantageous  to  him  shall  not  be  re- 
ceived, without  receiving,  at  the  same  time,  his  contemporaneous  asser- 
tion, not  merely  as  evidence  that  he  made  such  counter  claim,  but  as 
evidence  of  the  matter  he  thus  alleged  in  his  discharge:  Randle  v. 
Blackburn,  5  Taunt.  245;  Thomas  v.  Jiustin,  2  D.  fy  R.  361.  The 
recitals  in  a  deed,  and  the  operative  part  of  it,  must  be  construed  toge- 
ther: Lampon  v.  Corke,  5  B.  8;  A.  606 ;  \  D.  S^  R.  211,  s.  c.  If  a 
party  reads  an  answer  in  chancery  as  evidence,  he  makes  the  whole  of 
.  it  evidence:  see  ,1  Stark.  Ev.  291;  3  Salk.  153;  post,  "  Chancery. ^^ 
So,  if  a  person,  in  making  an  admission  against  his  own  interest,  refers 
to  a  written  paper,  without  which  the  admission  is  not  complete,  the  con- 
tents of  the  paper  ought  to  be  shown  before  the  admission  can  be  used 
as  evidence  against  him :  Jacob  v.  Lindsay,  1  East,  462 ;  Smith  v. 
Young,  1  Camp.  440.  But,  where  the  pit.  reads  in  evidence  an  entry 
from  the  deft's  daybooks  though  deft,  is  entitled  to  have  the  whole  of 
the  particular  entry  read,  yet  he  cannot  insist  upon  reading  distinct  en- 
tries in  dififerent  parts  of  the  book :  Catt  v.  Howard,  3  Stark.  3-6.  A 
Sualiiied  promise  of  payment,  though  an  admission  of  the  receipt  of  duo 
btice  of  the  dishonour  of  a  bill,  must  nevertheless  be  taken  as  a  qualified 
)5tomise,  and  of  itself  renders  the  party  liable  only  to  the  extent  of  such 
promise :  Chit.  B.  239 ;  Fletcher  v.  Froggatt,  2  C.  ^  P.  569,  s.  c.  If 
A.  demises  to  B.  the  herbage  of  bis  own  land  by  indenture,  B.  is.  not 
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estopped  from  disputing  A.  had  nothing  in  the  land^  because  the  lease 
was  not  of  the  land  :  Co.  Lit  47,  b. 

Matter  of  Estoppel  should  be  pleaded,}  It  should  be  here  observed, 
that  in  general,  in  order  to  conclude  the  party  by  matterof  estoppel,  the 
estoppel  should,  unless  it  appear  on  the  face  of  the  record,  if  practicable, 
be  pleaded  ;  for,  if  a  party  does  not  rely  upon  matter  of  estoppel,  a^ 
such,  the  court  and  jury  are  not  bound  by  it,  and  the  jury  may  find  the 
matter  at  large  according  to  the  fact,  and  the  court  will  give  judgment 
accordingly :  Vooght  v.  tVinch^  2  JB.  fy  A.  662 ;  Hannaford  v.  Uunrij 
2  C.^  P.  148 ;  Plummer  v.  Woodburne,  4  B.  fy  C.  625 ;  Bagot  y. 
Williams,  3  B.  4'  C.  235 ;  1  Stark.  Ev.  303.  Where,  however,  the 
title  of  the  party  is  by  estoppel,  and  he  has  no  opportunity  of  pleading 
it,  the  jury  cannot  find  against  the  estoppel.  Thus,  in  debt  for  rent  on 
an  indenture  of  lease,  if  the  deft,  plead  nil  debet,  he  cannot  give  in  evi- 
dence thaf  the  pit.  had  nothing  in  the  tenements,  because,  if  he  had 
pleaded  that  specially,  the  pit.  might  have  replied  the  indenture,  and 
estopped  him;  but,  if  the  deft  plead  nil  habuity  &c.  and  the  pit.  instead 
of  relying  on  the  estoppel,  reply  habuit,  &c.,  he  waves  the  estop- 
pel, and  the  jury  are  to  find  the  truth,  notwithstanding  the  *in-  [^39] 
denture:  1  Salk.  277;  Com.  D.  Estoppel,  C;  1  Stark.  Ev.  303. 
And,  showing  even  the  inconsistence  of  not  relying,  in  pleading,  on 
matter  of  estoppel  when  it  might  be  so  relied  on,  cannot  in  general  be 
material,  as  a  jury  can  hardly  be  warranted  in  finding  a  verdict  contrary 
to  the  solemn  admission  of  the  party,  without  the  strongest  evidence  of 
fraud,  he:  see  I  Stark.  Ev.  304;  2  Taunt.  141;  Lampon  v.  Corke,  5 
B.  fyJl.  606. 

As^to  pleading  an  estoppel  by  record,  post^  40. 

Who  bound  by. '\  An  admission  binds  the  party  making  it  and  all 
parties  privy  to  it ;  postf  50.  Matter  of  estoppel,  strictly  so  called,  is 
reciprocal,  and  binds  both  parties  to  it:  Co.  Lit.  352,  a.\  Cro.  E.  700, 
807;  Gould  v.  Barnes,  3  Taunt.  504.  But  courts  and  juries  are  not 
bound  by  estoppel.     See  this  head  more  fully  considered,  post^  50. 

Who  may  take  advantage  of.'\  A  party  or  his  representatives  can- 
not, in  general,  take  advantage  of  his  own  admissions,  2  Ves.  43,  Rex  y. 
Debenham,  2  B.fy  A.  187,  posty  50;  nor  can  a  mere  stranger  to  the  ad- 
mission, 1  RoL  868,  /.  47,  Co.  Lit.  352,  a.\  ,but  every  one  who  claims 
under,  or  is  affected  by,  matter  of  estoppel,  niay  take  advantage  of  it 
See  this  more  fully  considered, /?(»/,  50. 

How  determined.}  The  efiiect  of  an  admission  may  be  determined  by 
the  other  party's  act  As,  if  he  should  break  the  agreement  or  condition 
upon  which  the  other  party  agrees  to  make  the  admission,  or  the  like : 
Hayne  v.  Maltbtfy  3  T.  R.  441;  2  Sound.  418,  n.  1;  Gregory  r.  How* 
ardj  3  Esp.  Rep.  113;  Peake^s  Rep.  5;  Evans  v.  Verity j  R.  fy  M. 
239.  So,  if  he  makes  an  admission  amounting  to  an  estoppel  against  the 
other  party^s  estoppel:  Com.  D.  Estoppel,  E.  9.  So  an  admission 
amounting  to  an  estoppel  may  be  determined  as  such  estoppel  by  cesser 
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of  the  act  or  deed,  &c.  which  made  the  estoppel :  astif  a  tenant  for  life 
makes  a  lease  for  years  by  indenture,  during  his  life  and  the  continu- 
ance of  the  lease  the  tenant  is  estopped  saying  he  has  not'the  reversion 
in  him,  but  he  being  dead,  he  is  not  estopped,  but  may  confess  the  lease, 
and  avoid  it  in  covenant  by  the  heir  for  not  repairing,  2  ff^h,  143, 
Com.  B.  Estoppely  F.y  and  other  instances  there.  An  estoppel  may  be 
determined  by  a  jury  finding  the  truth  of  the  fact:  Com.  D.  Estoppel, 
K  10;  B.N. F.  29S. 

II.    Effect  ofy  with  Reference  to  the  particular  Nature  of  the 

Admission. 

By  Record.]     A  party  will  be  estopped  from  disputing  a  fact  which 
he  has  admitted  on  a  valid  record :  Com.  D.  Estoppel,  a.  \;  B.  N. 

P.  298. 

• 

•Admission  in  the  Record  of  the  particular  Suit  in  Litigation.^ 
An  admission  of  this  nature,  when  on  the  record  of  the  particular  suit  in 
litigation^  is  the  highest  species  of  admission  ;  and  no  evidence  need  be 
given  to  prove  any  facts  admitted  by  the  pleadings,  nor  can  be  received 
to  rebut  such  admissions,  as  the  jury  are  sworn  to  try  only  the  matter 
in  issue  between  the  parties.  Therefore,  if  a  tenant  justifies  for  common, 
and  the  issue  on  the  right  of^  common  is  found  for  the  demandant,  the 
jury  cannot  find  that  the  tenant  did  not  put  in  his  cattle,  for  that  fs  ad* 
mitted:  Com.  D.  Pleader^  S.  17;  Show,  28.  So,  in  an  action  of  debt 
on  an  award,  where  the  defendant  pleads  no  such  award,  the  jury  cannot 
find  matters  which  make  the  award  void,  if  they  are  not  contained  in 
the  award  itself:  2  RoL  M.  692,  /.  25.  Whatever  is  pleaded,  and  not 
denied,  is  admitted,  Plowd.  48,  1  RoL  864,  /.  15.;  ''and  the  general 
principle  is,  that  a  party  who  puts  himself  upon  one  issue,  ad- 
[*40]  mits  all  the  rest,"  *7?fr  Lord  Ellenb.  Cor sbie  v.  Oliver,  1  Stark, 
77.  But,  where  there  are  several  counts  in  the  same  declaration, 
or  several  distinct  pleas,  the  language  in  one  count  or  plea  cannot  be 
insisted  on  by  the  adversary,  to  disprove  the  allegations  in  another  count 
or  plea:  Harrington  v.  M^ Morris,  5  Taunt.  233.  Thus,  in  assumpsit 
by  landlord  against  tenant,  where  the  declaration  contains  one  count 
professing  to  be  founded  on  a  special  written  agreement,  and  a  second 
on  an  implied  contract,  the  deft,  cannot  insist  upon  the  first  count  as  evi- 
dence that  a  written  contract  exists,  so  as  to  impose  upon  the  pit.  the 
necessity  of  producing  it  to  disprove  the  second  count:  per  Le  Blanc, 
J.y  cited  1  Stark.  Ev.  295.  Where  a  defendant  confesses,  and  avoids 
the  count  by  his  plea,  be  admits  every  fact  stated  in  the  count;  and  if 
ph.,  by  his  replication,  confess  and  avoid  the  plea,  he  admits  every  fact 
stated  in  the  plea.  The  usual  protestation  will  not  avail  the  party  :  see 
1  Chit.  PI.  534.  Where  deft,  pleads  payment  to  an  action  by  assignees 
of  a  bankrupt,  as  such,  he  admits  their  title :  Corsbie  v.  Oliver,  1  Stark. 
76.  And,  in  an  action  by  husband  and  wife,  the  plea  of  general  issue 
admits  the  marriage:  B.  N.  P.  20.  So,  in  assumpsit  by  administrator 
upon  promises  to  the  estate,  the  deft.,  by  pleading  the  general  issue,  is 
precluded  from  objecting  to  the  letters  of  administration,  as  not  being 
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properly  stamped,  for  the  deft  admitted'  by  his  plea  that  pit.  was  admin- 
istrator: Thynne  v.  Prothero,  2  M.  ^  S.  553;  2  Ld.  Baym.  824; 
Watson  y.  King^  4  Camp.  272.  But,  where  the  cause  of  action  arises 
in  the  time  of  the  executor  or  administrator,  the  plea  does  not  admit  his 
title;  so,  where  the  pit.  declares  in  trover  upon  his  testator's  possession, 
and  a  conversion  in  his  own  time,  the  plea  of  general  issue  does  not  ad- 
mit his  title  as  executor,  but  he  must  prove  it;  Hunt  v.  Stevens^  3 
Taunt.  113.  The  plea  can,  of  course,  in  no  case  admit  any  title  but 
such  as  is  stated  in  the  declaration;  and,  therefore,  if  profert  is  made  of 
letters  of  administration  which  do  not  establish  pit's  title  to. recover  in 
the  action,  he  will  fail :  6  Mod.  134.  Where  the  defendant  in  trespass, 
pleads  an  entry  to  abate  a  nuisance,  and  the  pit.  new  assigns  unnecesary 
yiolence,  the  nuisance  is  admitted,  and  the  pit  cannot  go  into  evidence 
to  negative  it:  Pickering  v.  JRuddf  1  Stark.  56;  4  Camp.  219.  s.  c. 
If  the  deft,  in  covenant  for  not  keeping  premises  in  repair,  plead  per- 
formance, ^^he  admits,  by  refraining  from  the  plea  of  nan  est /actum, 
80  much  of  the  deed  as  is  expanded  on  the  record,  but  he  admits  no 
more ;  and,  if  the  pit  would  avail  himself  of  another  part  of  the  deed, 
he  must  prove  it  in  the  common  way:"  per  Lord  Ellenb.  Williams  v. 
Sills,  2  Camp.  519.  Where  parties  sever  in  their  pleas,  the  pleadings 
of  one  will  not  affect  the  other  party;  therefore,  in  an  action  against 
three  who-sever  in  their  pleas,  an  admission  upon  the  pleadings  by  one 
of  his  signature,  will  operate  against  himself  only,  and  will  not  exempt 
the  pit.  from  proving  it  against  the  other  two,  if  they  contest  it:  Gray 
V.  Palmer^  1  Esp.  R^.  135;  Bay  I.  381. 

When  deft,  pleads  in  abatement  or  bar,  he  admits  that  the  court  has 
jurisdiction  of  the  action ;  if  he  plead  in  abatement,  he  admits  that  he 
has  no  grounds  for  pleading  any  other  plea  in  abatement  precedent  to  it 
in  the  order  of  pleading;  vide  ante,  2,  5;  or,  if  he  plead  in  bar,  he  ad- 
mits that  he  has  no  grounds^for  pleading  in  abatement. 

As  to  admissions  for  payment  of  money  into  court,  vide  post,  ^'  Pay^ 
tnent  of  Money  into  Court.'' 

Amission  by  a  Record  not  in  the  Suit  in  Litigation.']  An  ad- 
mission on  a  record  not  of  the  particular  suit  in  litigation,  is  also  an  estop- 
pel against  the  parties  disputing  it.  Com.  D.  Estop.  A.  1,  Co.  Lit.  352, 
a.;  provided  the*parties  to  such  record,  and  the  parties  in  the  particular 
suit  in  litigation,  are  the  same  or  privy  thereto,  and  the  opposite  party 
plead  such  admission  specially  as  matter  of  estoppel,  without  any  other 
plea  again  laying  the  truth  of  the  fact  admitted  before  a  jury :  Crocker  v. 
I^othergill,  see  2  E.  ^  A.  662 ;  Hannaford  v.  Hunn,  2  C.  fy  P. 
148;Plummer  *v.  fFoodburne,  4  E.  fy  C.  625*,  £agot  v.  Wil-  P41] 
liams,  3  B.  fyC.  235 ;  1  Chit.  PI.  523;  1  Stark.  Ev.  303.  Thus,  if 
a  man  acknowledges  a  deed  to  be  enrolled  in  court,  and  it  is  enrolled  of  re- 
cord, he  cannot  afterwards  say  it  is  not  his  deed  :  Com.  D,  Estop.  A.  1.  If 
a  wonaan  sue  or  be  sued  as  sole,  and  judgment  be  given  against  her  as  such, 
though  she  was  coverte,  she  cannot  afterwards  take  advantage  of  it :  1 
RoL  869,  /.  50;  1  Salk.  310.  And  a  party  may,  in  this  manner,  be 
estopped  by  an  allegation,  or  by  not  denying  a  matter  alleged,  1  Rol. 
•db.  864,  /.  15,  Plowd.  AS,  supra;  and  see  further,  as  to  the  effect  of 


46  ADMISSIONS. 

judgments  and  verdicts,  whether  between  the  miine  or  different  parties, 
posty  tit.  «<  Judgment. ^^  Recitals  in  the  preamble  of  a  public  act  of 
Parliament  are  evidence  of  the  facts  so  recited,  as  every  subject  is  con- 
sidered as  privy  to  the  making  of  them :  Jlex  v.  Sutton^  4M,^S.  532. 

•Admission  by  Record  when  not  an  EstoppeL]  An  admission  on  a 
record  is  no  estoppel  or  any  evidence,  if  the  record  was  coram  nonju" 
dice  ;  as,  a  record  of  an  action  in  the  Marshalsea  Court,  where  neither 
party  was  of  the  king's  household:  1  RoL  863,  /.  50.  Nor  is  an  ad- 
mission by  record  an  estoppel  Or  evidence  in  a*  court  of  equity.  Com. 
D,  Estop.  E.  1 ;  nor  is  it  an  estoppel  evidence  where  the  truth  appears 
by  the  same  record,  Co.  Lit.  352,  b.  Hayne  v.  Maltby^  3  T.  R.  441 : 
as,  if  a  deft.,  sued  by  a  wrong  name,  enters  into  a  bail-bond  prout  the 
writ,  and  then  puts  in  bail  above  by  his  right  name,  stating  he  was  sued 
by  his  wrong  one,  he  is  not  estopped  from  taking  advantage  of  the  mis- 
nomer: Barn.  94;  Tidd,  688.  Nor  is  it  an  estoppel  or  admission 
where  the  thing  is  consistent  with  the  record,  and  merely  in  explanation. 
Com.  D.  Estop.  E.  3;  nor  where  the  allegation  is  uncertain,  and  is  not 
directly  and  precisely  alleged,  or  alleged  by  way  of  argument,  or  infer* 
ence,  or  recital,  ib.  A  4 ;  or  is  only  a  supposal,  ib.  E.5\  or  is  not  tra- 
versable or  material :  ib.  E.  6.  An  admission  as  to  one  of  several  issues 
does  not  operate  as  an  admission  to  any  other:  Harrington  v.  McMor^ 
riSf  5  Taunt.  228 ;  1  Stark.  Ev.  295,  ante^  40.  An  admission,  though 
it  has  once  operated  as  an  estoppel,  will  not  be  an  estoppel,  if  there  be 
an  estoppel  against  it.  Com.  D.  Estop.  E.  9 :  as,  if  A.  claims  common 
by  grant,  and,  in  another  action  against  the  same  deft,  claims  it  by  pre- 
scription, and  the  deft  admits  it,  A.,  who  was  estopped  by  his  former 
claim  to  allege  prescription,  by  the  admission  of  the  deft.,  is  afterwards 
at  liberty  to  do  it :  1  Rol  M.  874,  /.  50 ;  875,  /.  5.  If  a  jury  find  the 
truth  of  a  fact,  without  regard  to  the  estoppel,  the  court  must  still  give 
judgment  against  the  estoppel :  Com.  D.  Plea.  S.  5;  Estop.  E.  10;  B. 
N.  P.  298.  And,  as  to  the  effect  of  judgments  with  regard  to  the  sub- 
ject matter  therein,  see  post ^  ^^  Judgment ^^^  "  Verdict. ^^ 

As  to  the  mode  of  proving  a  record,  see  jdo*/,  tit.  ^^Record.^^ 

By  Oi^TH.]  Admissions  made  on  oath  by  the  parties  afford  the 
strongest  evidence  as  to  the  facts  so  admitted,  against  the  parties  making 
them. 

A  man's  voluntary  aflBdavit  is  admissible  against  him,  B.  N.  P.  2d^^ 
Sty.  446;  and  an  affidavit  of  one  who  was  jointly  interested  with  ano- 
ther in  an  action,  has  been  held  to  be  evidence  against  both :  Gil.  Ev. 
5G.  And  it  has  been  read  as  an  admission  of  a  marriage,  where  the 
party  making  it  was  dead :  1  Str.  35.  An  affidavit  not  used  as  such  is 
.  proof  as  a  note  or  letter:  B.  N.  P.  238.  As  to  proof  of  affidavit,  see 
post^  tit.  ^' Affidavit.^' 

Answers  in  Chancery  are  evidence  in  trials  at  law  against  the  parties 
that  made  them,  B.  N.  P.  237,  Boe  d.  Digby  v.  Steelj  3  Camp.  115; 
but  not  against  other  parties:  Cowp.  591;  1  Sal.  286.  So  an  answer  to  a 
bill  filed  against  deft  by  a  stranger,  is  evidence  of  the  naked  admission 
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of  a  particular  fact,  though  it  will  not  he  evidence  of  a  judicial  proceed- 
ing: Grant  v.  Jacksouj  Peake's  Sep.  203.    An  answer  in  Chan- 
cery will  be  sufficiently  *proved  by  an  examined  copy:  Ewer  v.  [*42] 
•Ambrose^  A  B.fy  C.  25.    And,  as  to  further  proof  of  answers 
and  proceedings  in  Chancery,  see  post,  tit  ^^  Chancery,^' 

The  examination  of  a  party,  signed  by  him,  before  the  commissioners 
of  bankrupt,  is  evidence  against  him,  although  the  questions  may  have 
been  improperly  put  to  him,  with  a  view  to  the  action,  Siockjleth  v.  De 
Tastet,  4  Camp.  10 ;  or  Ihough  part  only  of  his  deposition  was  noted 
down,  Milward  v.  Forbes,  4  Esp.  Rep.  172 ;  and  though  he  might 
have  demurred  to  questions,  as  subjecting  him  to  penalties :  Smith  v. 
Beadnellj  1  Camp.  30. 

The  oath  of  a  party  taken  before  the  commissioners  of  the  income 
tax  is  evidence  upon  an  information  under  the  game  laws,  but  not  con- 
dosive:  8  T.  R.  120. 

So  the  examination  of  a  person  as  a  witness  in  a  court  is  admissible 
as  evidence  against  him  in  an  action,  though  he  was  prevented  from* 
entering  into  an  explanation  of  the  circumstances,  under  which  facts 
may  have  taken  place.  Such  testimony  will,  however,  be  open  to  ob-  . 
aervation :  Collet  v.  Ld.  Keith,  4  Esp.  Rep.  212  ;  see  Jackson  v.  Ben-^ 
son,  1  v.  fy  J.  35.  Evidence  of  this  kind  may  be  proved  by  a  short- 
hand writer  who  has  taken  the  examination,  or  by  other  persons  present 
at  the  trial :  ib. 

Facts  admitted  before  arbitrators  are  evidence  against  the  parties ;  but 
evidence  of  concessions,  made  for  the  purpose  of  settling  matters  in  dis- 
pute, will  not  be  admitted :  per  Ld.  Ken.,  Gregory  v.  Howard,  3  Esp. 
JRep.  113;  Slack  v.  Buchanan,  Peak^s  Rep.  5.  An  admission  made 
at  the  time  of  an  offer  to  refer  is  admissible :  2  D.  fy  R.  358. 

An  inventory  exhibited  by  an  administrator  in  the  ecclesiastical  courts 
is  evidence  of  assets  to  the  amount  stated :  Hickey  v.  Hayter^  1  Esp. 
Rep.  813. 

By  Specialty. — When  an  ^Admission  in  is  an  Estoppel.'^  Where 
a  party  makes  an  admission  in  an  instrument  under  his  hand  and  seal, 
he  is  estopped,  not  onlv  from  disputing  the  deed  itself,  but  the  facts 
which  it  recites:  B.  N.  P.  298;  Phi.  Ev.  83;  Com.  D.  Ev.  B.  5;  I 
Stark.  Ev.  302.  It  will,  however,  only  operate  against  the  parties 
thereto,  and  those  who  claim  under  them :  Mayor  of  Carlisle,  fyc.  v. 
Blamire,  8  East,  487 ;  Frogmorton  v.  Scott,  2  East,  467,  post.  Thus,  " 
a  party  may  be  estopped  by  an  indenture  or  deed-poll,  or  by  an  acquit- 
tance or  defeasance  :  Co.  Lit.  352^  a.  If  a  condition  be  to  perform  the 
covenants  in  an  indenture,  the  party  cannot  say  there  is  no  such  inden- 
ture :  I  Rol.  408,  872,  /.  30.  And,  in  all  cases  where  the  condition  of 
a  bond  has  a  reference  to  any  particular  thing,  the  obligor  cannot  show 
there  is  no  such  thing :  ib.  872,  /*  50.  If  a  condition  be  to  pay  money, 
for  which  he  is  bound  in  such  a  particular  cognizance,  he  cannot  say 
there  is  no  such  cognizance :  ib.  872,  /.  10 ;  and  see  other  instances. 
Com.  J).  Estop.  A.  2.  A  warrant  of  attorney  precludes  a  party  from 
saying  there  is  no  debt,  and  estops  him  from  pleading  matter  at  the  time 
of  making  it:  Sheldon  v.  Baker^  I  T.  R.  82 :  Edmonson  v.  Parker, 
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S'S.  fy  P."  185.  If  a  roan  eitcote  a  bond  by  a  wrong  name,  Oould  r. 
Barnes^  3  Tauni.  504,  or  any  misdescription  of  himself,  Bonner  v. 
"  Wilkinson^  5  B,fy  A.  QS2^  he  should  be  sued  by  that  nam^  or  descrip- 
tion, and  he  cannot  dispute.it.  The  date  of  a  lease  is  evidence  it  was 
executed  the  same  day  :  1  Salk.  76.  So,  where  a  person,  who  had  been 
•  Mortgagee  of  certain  premises,  took  a  conveyance  of  them  from  the  as- 
signee of  the  mortgager,  in  which  they  were  described  as  unincumbered, 
it  was  held  to  be  strongest  evidence  against  him  of  the  mortgage  having 
been  paid  off:  Jones  v.  Williams ^  2  Stark.  62  ;  Baggalley  v.  Jofies, 
1  Camp.  367.  So  the  recital  of  a  fact  in  the  counterpart  of  an  indenture 
is  evidence  against  the  party  by  whom  it  is  executed:  Burleigh  v.  Siibbs^ 
'  5  71  i?.  465.  So  the  recital  of  a  lease,  in  a  deed  of  release,  is  evi- 
dence that  it  was  executed  as  against  the  releasor,  and  those  that  claim 

under  him ;  but  as  to  others,  it  is  not,  w^ithout  proving  there  was 
[*43]  such  a  deed,  *and  it  is  lost  or  destroyed:  1  Sal.  286;  see  Bur- 

nett  V.  Lynchf  5  B.  fy  C.  601 :  and  Quserej  if  such  recital  is, 
it  all  events,  only  secondary  evidence :  see  Peake^s  Ev.  108.  So  a  recital 
in  an  indenture  of  the  receipt  of  consideration-money,  and  a  receipt 
■  eadorsed,  is  conclusive  at  law,  Rowntree  v.  Jacobs  2  Taunt.  141 ;  Bar- 
ker y.  Dewey  J  I  B.  fy  C.  704;  Lampon  v.  Corke,  5  B.  ^  j2.  606; 
Bonner  y.  Wilkinson^  S  B.fyJi.  682,  Willes^  9;  and  this  though  there 
be  strong  evidence  against  the  receipt,  ib.  So,  in  an  action  against  a 
master  for  not  inserting  the  true  consideration  in  an  indenture  of 
tpprenticeship,  the  recital  in  that  part  of  the  indenture  executed  by  the 
deft.,  that  A.  B.  put  himself  apprentice,  is  evrdence  of  that  fact:  Bur- 
high  y.  StibbSy  5  T.  R.  465.  Where  a  covenant  to  lay  out  a  sum  in 
an  annuity  recited  that  the  covenantor  had  given  a  bond  for  the  payment 
of  the  money,  the  recital  was  held  to  be  evidence  of  the  bond :  2  P. 
fVms.  432.  A  grant  to  a  corporation  by  a  certain  name  is  evidence 
against  those  claiming  under  the  grantor,  that  the  corporation  was  at  the 
time  known  by  that  name :  Mayor,  fyc.  of  Carlisle  v.  Blamire,  8  Easi^ 
493.  The  whole  of  a  recital  is  to  be  taken ;  and,  therefore,  if  a  patent 
be  recited  lo  be  surrendered,  and  one  relies  upon  the  recital  as  proof  of 
the  existence  of  the  patent,  it  will  also  be  proof  of  a  surrender:  E,  qf 
Mount  ague  v.  Ld.  Preston,  2  Vent.  170.  In  an  action  by  executors 
of  a  lessee  against  the  assignee  of  a  lease,  it  was  proved  at  the  trial  that 
the  plt.'s  testator  had  executed  the  counterpart  of  a  lease,  and  that  the 
-pits,  had  assigned  that  lease  to  the  deft,  and  that  the  latter  had  executed 
a  deed,  by  which  that  lease  was  again  assigned  to  a  third  person,  and  in 
which  deed  the  lease  which  had  been  granted  to  the  testator  of  the  pits, 
was  recited :  it  was  held,  the  recital  was  as  against  deft,  evidence  of  the 
original  lease^  and  that  it  was  not  necessary  to  prove  its  execution,  espe- 
cially as  deft  had  taken  a  beneficial  interest  under  it  by  accepting  the 
•assignment:  Burnett  v.  Lynch,  5  B.  ^  C.  601.  A  grantor  is,  in 
genera],  estopped  by  his  deed  to  say  he  had  no  interest,  2  T.  R.  171 ; 
but  not  so  where  the  grantor  is  a  trustee  for  the  public ;  especially  if, 
deriving  his  authority  under  a  public  act  of  Parliament,  he  grant  that 
which  he  is  not-empowered  to  grant  by  the  act:  ib.  If  a  patentee  him- 
self assign  a  patent,  and  afterwards  infringe  the  right  of  the  assignee, 
he  is  estopped  from  pleading  io  an  action  by  the  assignee^  that  the  inyen- 
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lion  was  not  new:  Hayne  v.  Maltfff^S  T.  R.  439,  441.  Where  vn 
heir  apparent,  baying  only  the  hope  of  audcession,  conveya,  during  fhe 
life  of  his  ancestor,  an  estate,  which  afterwards  descends  to  him,  although 
nothing  passes  at  that  time,  yet,  when  the  inheritance  descends  upon* 
him,  he  is  estopped  to  say  he  had  no  interest  at  the  time  of  the  grmt : 
per  Ld.  Kenj/on,  Hayne  v.  Maltby,  ST.  R.  441. 

As  to  pleading  the  matter  of  estoppel,  see  an/e,  38^  ^ 

TFhen  an  ^dmissicin  in  Specialty  is  not  an  Estoppel]  On  the 
other  hand,  the  admission  is  not' conclusiye,  it  should  seem,  if  the  deed 
be  void,  if  the  truth  appear  plainly  from  any  other  part  of  the  deed,  6f 
the  admission  is  tincertain  in  its  nature.  If  the  condition  of  a  bond  con- 
tain a  generality  to  be  done>  the  party  is  not  estopped  from  showiqg 
that  there  Was  not  any  such  thing :  as,  if  the  condition  be  to  "  carry 
away  all  the  marie  in  such' a  close,"  he  may  show  there  was  no  marie 
there:  1  RoL  R.  872,  /.  35^  l25;  Com.  D.  Estop.  Jl.  2;  I  Sdund.  215, 
n.  2.  A  lessee  by  indenture  is  not  estopped  by  the  description  of  lands 
in  the  lease,  but  may  try  the  fact  whether  the  land  called  L.'s  meadow 
be  meadow  or  not:  Str.  610.  So,  if  a  condition  be  to  release  all  hi» 
right,  he  may  say  he  has  not  any  right:  1  Rol.  872,  /.  37.  If  A.  demise 
to  B.  the  herbage  of  his  own  land  by  indenture,  B.  is  not  precluded 
showing  that  A.  had  nothing  in  the  land,  because  the  lease  was  not  of 
the  land :  Co.  Lit.  47,  b.  Where  A.,  asserting  he  had  a  right  to  a  pa- 
tent machine,  covenants  with  B.,  that  B.  shall  have  the  liberty  of 
using  it  in  a  particular  manner,  in  consideration  of  which  *B.  ca-  L^^wJ 
Tenants  he  will  not  use  it  in  any  other,  in  an  action  by  A.  on  the 
covenant  against  B.,  B.  is  not  estopped  from  pleading  that  the  inventfofft' 
was  not  new,  or  that  the  patentee  was  not  the  inventor;  and  he  may 
thus  show  that  the  patent  was  void,  ar^d  consequently  no  consideration 
to  him :  Hayne  v.  Maltby^  8  T.  R.  438.  We  have  seen  how  the  effect 
of  an  admission  of  this  nature  may  be  determined,  ante,  4S. 

By  Writihos  not  under  Seal,  by  Verbajl  Declarations,  by  De- 
MBANOtjR  and  Conduct.]  These  kinds  of  admissions  haye  been  classed 
under  one  head,  as  there  is  so  little  distinction  between  them.  The  rule 
as  to  whether  they  are  conclusive  or  not  against  the  party,  must  be  col- 
lected from  the  preceding  observations  as  to  the  "  effect  oi  admissions  ia 
general." 

In  Crenerai]  Admissions  in  writing  have^  in  general,  the  saine  efiect 
as  admissions  Under  record,  or  by  specialty;  except,  indeed,  that  the 
teehoical  doctrine  of  estoppel  applies  only  to  the  latter,  2  Bl.  Co.  295, 
1  Sound.  216,  fi*  2,  Petrie  v.  Hannay,  3  T.  R.  424,  Hayne  v.  Malthy, 
ib.  4Si8;  and  the  nature  of  the  admission  is  more  peculiarly  open  for  a 
jury.  A  party  is  precluded  from  disputing  a  record  or  specialty  tn  ajl 
eases,  except  there  be  duress,  fraud,  or  illegality  in  rt,  Peitie  r.  Han- 
nay,  S  T.  R.  ,418,  2  fFils.  844,  350;  but.  this  is  by  no  meians  the  ease 
with  parol  or  written  contracts,  be.  A  written  document  has  more  force 
in  evidence  than  if  the  contents  of  it  were  merely  spoken.  It  implies 
premeditation^  and  a  sort  of  tacit  eonsent  by  the  party,  that  that  shall  be 
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the  most  auUientic  evidence  of  the  facts  it  contains.  It  is  partly,  on  this 
account  that  parol  evidence  is  inadmissible  to  vary  what  is  written :/709/, 
«  Parol  Evidence.'' 

Admissions  by  words  are  entitled  to  weight  according  to  the  circum- 
stances under  which  they  were  spoken.     They  have,  in  general^  more  • 
weight  than  admissions  by  demeanour  and  conduct. 

Admissions  by  demeanour  and  conduct,  also,  may  be  such  as  to  bind 
the  parties:  but  admissions  in  loose  and  careless  conversation,  or  the 
result  of  forgetfulness  or  inadvertence,  are  not  entitled  to  any  weight : 
Rex  V.  Whitley  J  1  M.  fy  S.  637 ;  Bur,  2057 ;  2  Wih.  399 ;  posty  46. 

The  admission,  to  render  it  evidence,  must  be  freely  and  voluntarily 
made.  If  made  in  an  ineffectual  treaty  for  the  compromise  of  an  action, 
it  will  be  rejected,  as  made  by  the  party  with  a  view  of  buying  peace: 
B.'N.  P.  236;  Grregary  v.  Howard^  3  Esp.  Rep.  113.  But,  if  the 
treaty  has  been  reduced  to  a  final  agreement,  signed  and  executed,  it 
will  be  evidence,  though  purporting  to  be  a  compromise :  9  Price^  122, 
8.  An  admission  made  conditionally,  where  the  consideration  has  not 
been  performed,  is  inadmissible;  but  an  admission  made  on  a  reference 
which  has  turned  out  ineffectual,  is  admissible:  Christie  v.  Cowellf 
Peake'sjiep.  5;  Gregory  v.  Howard^  3  Esp.  Rep.  113.  If  an  admis- 
sion be  made  at  the  same  time  with  an  admission  against  it,  both  must 
be  taken  together,  and  the  former  has  no  weight:  an/e,  38;  Com.  D. 
Estop.  E.  2,  9.  The  admission,  to  render  it  conclusive,  must  be  un- 
qialified:  Evans  v.  Verity,  R.  fy  M.  239.  Loose  and  careless  admis- 
sions are  entitled  tp  little  or  no  weight :  Rex  v.  Lower  JVhitley^  \M.6^ 
S.  637 ;  Bur.  2057;  2  Wils.  399 ;  Green  v.  Davies,  4  B.  ^  C.  235;  6 
D.^R.  306,^.  c.  An  admission,  uncertain  in  its  nature,  and  not  directly 
and  precisely  made,  or  made  as' a  mere  supposition,  is  of  little  or  no 
effect:  see  Com.  D.  Estop.  E.  4,  5,  ante,  41.  Admissions  by  parol 
against  a  record  or  specialty  are  not  admissible.  An  admission  involving 
a  matter  of  law  is  insufficient :  Summerset  v.  ^damson,  I  Bing.  73; 
Scott  V.  Clare,  3  Camp.  236.  Where  a  party  said  he  had  takea  the 
benefit  of  an  insolvent  act  sobsequent  to  the  time  when  tlie  cause  of  ac- 
tion accrued,  it  was  held  not  sufficient  evidence  of  what  had  beep  done 
under  the  insolvent  act,  when  it  could  have  been  established  by 
[*45]  *unequiyocal  evidence  from  the  rolls  of  the  Insolvent  Court:  1 
Bing.  73;  and  see  5  B.  fy  C.  506,  where  a  party's  misrepresenta- 
tion as  to  the  legal  effect  of  a  deed  were  held  inadmissible. 

By  Agreement."]  An  admission  in  a  contract  in  writing  is  admissi- 
ble in  evidence,  and,  in  general,  conclusive  evidence  against  the  party 
'  making  it,  9  Price,  269.  So,  where  the  pacty,  or  his  attorney,  makes 
the  admission  deliberately  for  the  purposes  of  the  cause:  Young  v. 
Wright,  1  Camp.  140;  1  T.  R.  710;  2  Stark.  Ev.  31;  1  East,  568. 
An  admission,  signed  by  the  obligor's  attorney,  acknowledging  the  sig- 
nature of  his  client,  and  of  the  attesting  witness,  is  presumptive  evidence 
of  the  delivery  of  a  deed :  Mitward  v.  Temple,  1  Camp.  375.  But  an* 
admission  of  this  nature,  merely  as  to  the  execution  of  a  deed  set  out  in 
the  pleadings,  does  not  preclude  the  party  from  taking  advantage  of  any 
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variance :  po&tj  "  Debti^  "  Deed. "     As  to  proof  of  the  attorney's  signa- 
ture, be.  to  the  admission,  post^  54. 

By  giving  a  Bill^  ^c]  A  party,  on  the  sale  of  goods,  &c.,  giving  a 
promissory  note,  or  entering  into  a  bond,  or  other  obligation,  for  the 
amount,  admits  thereby  the  contract,  and  the  adequacy  of  the  considera- 
tion, and  will  be  conclusively  bound,"  unless  he  prove  fraud,  &c.  on  the 
part  of  the  pit:  Salomon  v.  Turner,  1  Stark.  51  ;  Knox  v.  Wfialley,' 
1  Es.  159;  Archer  v.  Bamford,  3  Stark.  175;  Chit.  Bills,  72;  post^ 
^  Bill  of  Exchange.^^  If  a  person  buy  goods  of  another,  who  agrees  to 
receive  a  certain  bill  in  payment,  the  buyer's  name  not  being  on  it,  and 
that  bill  be  afterwards  dishonoured,  the  person  who  took  it  cannot  reco- 
ver the  price  of  his  goods  from  the  buyer;  for  the  bill  is  considered  as  a 
satisfaction:  15  East,  13 ;  per  Bay  ley.  An  acceptance  la  prima-faeie 
evidence  of  assets  and  effects  in  hand  for  the  drawer :  Vere  v.  Lewis,  3 
T.  a.  183 ;  1  fVils.  185 ;  Semb.  1  T.  S.  487.  As  to  the  prdof  of  bills, 
post,  ^^  Bills  of  Exchange.^' 

By  Receipts,'^  A  receipt,  in  general,  is  no  more  than  prima-fade 
evidence  of  such  receipt ;  and  the  facts  stated  in  it  are  open  to  explana- 
tory or  contradictory  evidence :  post,  "  Receipt  J^  * 

By  Notices,  Letters,  •Advertisements,  ^c]  The  letters  of  a  party 
are  evidence  against  him,  without  "producing  the  answer  to  them :  Ld. 
Barrymore  v.  Taylor,  1  Esp.  Rep.  326.  However,  letters  and  all 
other  written  instruments  must  be  produced,  or  the  non-production  ac- 
counted for,  before  any  evidence  as  to  admissions  of  the  contents  of  such 
writings,  or  instruments  can  be  given :  Bloxam  v.  Elsie,  R.  fy  M.  187; 
post,  ''  Secondary  Evidence!'*  In  an  action  against  the  endorser  of  a 
bill,  proof  that  the  deft,  had  written  a  letter  stating  he  had  received  a 
bill  corresponding  with  that  upon  which  the  action  was  brought,  and 
that,'  after  the  issue  joined,  he  had  declared  that  he  came  to  town  to 
hasten  the  trial  of  a  cause  brought  against  him  on  an  endorsement  he 
had  made  on  a  bill,  and  that  he  carried  the  cause  down  by  proviso,  is 
sufficient  evidence  of  his  handwriting:  Chit,  Bills,  388;  vide  infra. 
A  notice  that  a  partnership  is  dissolved,  signed  by  the  parties  for  the 
purpose  of  being  inserted  in  the  Gazette,  wa9  holden  to  be  sufficient  evi- 
dence of  the  dissolution  for  all  purpqies  against  the  parties  signing  it, 
although  the  partnership  was  constituted  by  deed,  and  consequently 
must  have  been  dissolved-by  deed :  Doe  d.  Waithman  v.  Miles^  1  Stark. 
181 ;  4  Camp.  373,  s.  c.  A  notice  given  by  an  acceptor  to  the  pit,  in 
an  action  against  him,  to  produce  papers  relating  to  a  bill  described  in 
the  indenture  as  **  accepted  by  deft.,^'  is  prima-facie  evidence  of  deft.'s 
acceptance:  Holt  v.  Squire,  \  Ry.  fy  M.  282.  An  auctioneer  adver- 
tising property  for  sale,  "'as  the  property  of  J.  S.,  a  bankrupt,'^  in 
an  action  aeaiost  him,  will  be  precluded  from  disputing  the  *bank-  [^46] 
ruptcy:  Maltby  v.  Christie,  1  Esp.  Rep.  *340.  Assignees  of  a 
bankrupt  advertising  a  lease  to  be  sold,  describing  themselves  as  owners 
or  possessors,  prima-facie  admit  their  having  taken  to  the  lease :  semh. 
Turnery.  Richardson,  7  East,  340;  Page  v.  Oodden,  2  Stark.  309; 
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■  posi^  f^  Bankruptcy^  ^Actions  against  •Assignees.'*^     As  to  the  proof  of 
•  letters,  notices,  advertisements,  &c.,  posty  «  Written  Evidence.^^ 

'  •  ■/  By  Jicct^nt  Stated,"]  We  have  already  s^en  what  is  evidence  to  sup- 
port an  account  stated  :  ante,  31,2.  An  account  stated  is  not,  in  gene- 
roJy  coCkclusive  evidence  against  the  party  admitting  the  balance  to  be 
Against  him:  1  T.  R.  42.;  ante,  32.  He  would  be  allowed  to  show  a 
fross  error  or  mistake  in  the  account,  or  any  fraud  or  misrepresentation 
by  ^^  'ot|ier  party,  if  he  could  adduce  clear  evidence  to  that  effect  But 
where  ^n  account  is  settled,  and  the  party  gives  a  bill  for  the  amount^ 
jbitfr' which  bill  is  not  paid,  he  cannot,  as  we  have  just  seen,  on  an  action 
brought,  impeach  the  charges  in  the  first  account  which  has  been  settled: 
1  Esp.  Rep,  159;  ante,  45.  And,  where  parties  having  cross  ^demands 
settle  and  balance  their  accounts,  though  part  of  the  pit's  demand  could 
not  hftve  been  recovered  in  an  action,  the  settlement  of  the  accounts  will 
bind  the  defendant,  so  that  he  cannot  set  up  that  defence  to  an  action  for 
the  balance!  6  Esp.  Rep.  24;  13  Mo.  517;  Ch.  C  199. 

Accounting  with  the  other  party  in  a  particular  character,  admits  that 
character :  10  East,  104 ;  post,  49.  Stating  an  account  will,  in  gene- 
ral, amount  to  an  admission  of  the  title  of  the  party  to  receive  the  mo- 
ney: as  where  the  deft  agreed  verbally  with  pit  to  take  a  house  and 
purchase  the  fixtures  at  a  valuation,  and  an  inventory  of  the  fixtures  and 
furniture  was  accordingly  made,  described  generally  as  *^an  inventory 
pf  the  fixtures,"  &c.  with  the  gross  amount  placed  at  the  foot  thereof,  it 
nras  held,  that  the  deft,  having  taken  possession  of  the  furniture  and  fix- 
tures, and  paid  part  of  the  amount  of  the  valuation,  was  liable  on  an  ac- 
count Mated  for  the  remainder,  and  could  not  object  to  the  pit's  defec- 
tive title  to  the  house :  Salmon  v.  Wdtson,  4  Moore^  73. 

• 
V  By 'Demeanour  and  Conduct.]  Admissions  arising  from  demeanour 
and  conduct  are  conclusive  evidence  against  the  party,  where  he  has  de- 
rived a  benefit  therefrbm  or  prejudiced  another.  As,  where  a  bankrupt 
had  petitioned  for  his  discharge  under  49  G.  3,  c.  121,  s.  14,  it  was  held 
that  he  could  not,  in  an  action  against  his  assignees,  dispute  the  validity 
of  the  commission,  ^'for,  having  availed  himself  of  the  commission  for 
one  purpose,  he  could  not  afterwards  be  allowed  to  assert  to  the  same 
judges  before  whom  he  took  the  benefit  of  it,  that  it  was  invalid:"  Wiat^ 
sou  Y«  Wace,^  S  B.  4*  C.  153-5.  So,  where  the  bankrupt  had  gone  to 
ytripus  persons  to  solicit  them  to  vote  in  the  choice  of  assignees  under 
his  cpmniission,  Like  y\  Howe,  6  Esp.  Rep.  20,  or  where  he  had  taken 
a  part  in  the  sale  of  his  own  effects  under  the  commission,  Clarke  v. 
Clarke  Sf  ors.  ib.  6\,  it  was  held  he  could  not  afterwards  dispute  the 
validity  of  the  commission.  But  a  bankrupt's  merely  presenting  a  pe- 
tition to  enlarge  the  time  of  his  surrender,  in  which  he  stated  he  had 
been  duly  declared  a  bankrupt,  does  not  so  preclude  him:  Mercer  v. 
Wise,  3  Esp.  Rep.  216.  A  bankrupt  will  be  restrained  in  equity,  by 
injunction,  from  proceeding  at  law  after  having  repeatedly  questioned 
th^  commission,  or  after  acquiescence  and  delay:  ^Srch.  B.  L.  978;  Ex 
parte  Cutlen,  I  O.  ^  J.  317.  If  a  patentee  assign  his  patent,  and  after- 
ivardf  iafringe  the  right  of  the  assignee^  b^  is  estopped  from  pleading, 
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to  an  aetion  by  the  assignee,  that  the  invention  was  not  new:  Hayne  v'. 
Malibyj  3  7!  i?.  439,  441.  In  actions  of  use  and  occupation,  when  the 
tenant  has  occupied  by  pit's  permission,  he  cannot  dispute  his  title. 
Pea.  Ev.  244,  Doe  d.  Nepean  v.  Budden,  5  B.  fy  J2.  626;  but 
he  may  show  he  was  compelled  to  *pay  the  rent  to  another  party:  [*473 
Taylor  v.  Zamira,  2  Marsh.  220,  postj  «  Landlord  and  2%- 
nanV*  So,  a  landlord,  by  allowing  a  tenant  to  expend  money  in  im- 
proyements,  admits  a  consent  to  alterations :  Doe  d.  Sheppard  v.  JiUen^ 
3  Taunt.  78.  If  a  wife  brings  dower  and  recovers,  she  is  estopped  af- 
terwards from  claiming  land  settled  upon  her  for  her  jointure;  and  this, 
though  she  entered  clandestinely  into  the  land  settled  for  her  jointure 
before  the  writ  of  dower  brought:  1  Rol.  862,  /.  20,  25;  4  Co.  5;  Com. 
D.  Estoppel^  A.  3.  So,  a  man  may  be  estopped  by  acceptance  of  rent, 
Co.  Lit.  352,  a.\  or  by  entry  or  livery,  be.:  ih.  By  offering  money  to 
bribe  a  voter,  a  person  admits  that  the  party  solicited  his  vote :  3  Bur. 
1590.  A  man  who  cohabits  with  a  woman,  and  treats  her  as  his  wife, 
thereby  admits  her  to  be  such:  WaUon  v.  Threlkeld^  2  Esp.  Rep.  637; 
Robinson  v.  Nahon^  1  Camp.  245;  Munro  v.  De  Chemant,  A  ib.  215. 
So,  a  defendant  is  estopped,  by  the  recognisance  of  bail  entered  into  for 
.  him  by  the  name  by  which  he  is  sued,  from  pleading  a  misnomer,  al- 
though he  is  no  party  to  the  recognisance,  for,  by  these  acts,  he  takes  a 
benefit,  and  is  conclusively  bound  by  them:  2  N.  R.  453.  So,  a  party, 
admitting  or  representing  his  name  to  be  Thomas^  cannot  afterwards  say 
it  is  William;  Priced.  Harwood^  3  Camp.  108;  Bass  v.  ClivBy  4  M. 
^  8. 13;  antey  ^^  Misnomer ^^^  10. 

By  Acquiescence  and  Silence  of  a  Party."]  Where  the  existence  of 
a  debt,  or  of  a  particular  right,  has  been  asserted  in  the  presence  of  a 
party,  and  he  has  not  contradicted  it,  such  acquiescence  and  silence  will 
Mmountf  prima'/aciCf  to  an  admission  of  the  debt  or  right..  So  an  acqui- 
escence and  endurance,  when  acts  are  done  by  another  which,  if  Wrong- 
fully done,  are  encroachments,  and  call  for  resistance  and  opposition,  are 
evidence  as  a  tacit  admission  that  such  acts  could  not  be  legally  Resisted: 
Jarrett  v.  Leonard^  2  M.fy  8.  265;  Morris  y.  Burdett^  1  Camp.  218; 
Steel  v.  Pricketty  2  Stark.  471 ;  2  Stark.  Ev.  37.  Where  a  trotipe  to 
quit  is  served  personally  on  a  tenant,  and  he  makes  no  objection  to  the 
time  specified  in  the  notice,  it  is  prima-facie  evidence  of  the  correctness 
of  such  notice,  if  the  party  reads  or  understands  the  tenor  of  it  at  the 
time  of  ttie  service:  JDfoe  d.  Baker  v.  fVombwell,  2  Camp.  559;  l)oe  A. 
Clarges  v.  Forsterj  113  Easij  405;  Doe  d.  Leicester  v.  BiggSj  2  Taunt. 
109.  If  the  occupier  of  a  house  submits  to  a  distress  for  rent,  described^ 
in  the  notice  of  distress  to  be  due  from  him  as  tenant  of  the  distrainor, 
it  is  an  admission  of  the  tenancy :  Panton  v.  Jones,  3  Camp.  372 ;  1 
H.  B.  311.  If  a  party,  holding  goods  as  a  lien,  claim  them  on  another 
ground  when  they  are  demanded,  and  do  not  make  mention  \ii  Xhh  lien, 
he  is  precluded  afterwards  setting  it  up:  Boardman  ^.  Sill,  1  Camp. 
410,  n.;  Martini  V,.  Coles,  IM.  ^  8.  147 ;  post,  "  Lien.^^  A  person, 
by  allowing  his  naii^e  to  appear  as  a  partner,  is  precluded  in  general, 
from  showing  he  is  not:^7  Price,  193;  2  Chit.  R.  120;  post^  ^Lien.^* 

A  de(L  who  has  never  applied  for  a  title,  is  not  allowed  to  set  up  the  want 
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of  it  against  the  pit,  who  has  obtained  one  after  the  commencement  of  an 
action  for  not  completing  the  purchase :  Thompson  y.  Milesy  1  Esp. 
Rep.  184. 

The  omission  of  a  debt  by  an  insolvent  in  his  schedule,  is  evidence 
against  him,  although  it  does  not  estop  him  from  suing,  Hart  v.  New- 
many  3  Camp,  13;  and,  if  he  does  not  include  the  whole  amount  of  a 
debt  in  his  schedule,  he  may  be  sued  for  the  amount  not  inserted:  Tay- 
lor V.  Buchanan,  4  B,  4'«  C.  419. 

The  not  having  an  attorney's  bill  taxed,  is  an  admission  that  the 
charges  therein  are  reasonable:  Peahens  Ev.  262,  264;  Anderson  v- 
May,  2  B.fy  P.  237 ;  1  Doug.  198 ;  Lee  v.  JoneSy  2  Camp.  496. 

In  a  late  important  case  on  this  subject,  where  the  paymaster  of  a  mili- 
tary dorps,  had  given  credit  in  amount  to  an  officer  in  that 
[*48}  corps,  from  ihe  1st  *  January  ^  1817,  to  the  6  th  November 
1820,  for  certain  increased  pay,  erroneously  supposed  to  be 
granted  by  a  general  order  of  the  27th  August j  1806,  to  an  officer 
of  his  situation,  and  a  statement  of  that  account  was  delivered  to  the 
officer  in  1821:  in  December^  1816,  the  paymasters  were  informed,  by 
the  Board  of  Ordinance,  that  the  increased  pay  granted  by  the  order  of 
1806,  would  not  be  allowed  to  persons  in  the  situation  of  the  officer  in 
question:  the  paymasters  did  not  communicate  this  information , to  the 
officer  until  1821;  and,  subsequently  to  that  time,  they  continued  to 
receive  his  pay :  it  was  held,  in  an  action  brought  by  his  personal  repre- 
sentatives to  recover  such  pay,  it  was  not  competent  to  the  paymaster 
to  retain  any  such  sums  of  money  on  account  of  the  sums  which  they 
had  credited  him  for  by  way  of  increased  pay,  and  which  they  had 
allowed  him  to  consider  as  his  own  for  so  long  a  period  of  time:  Skyr- 
ing  V.  Greenwood,  4  B.  fy  C.  281 ;  Shaw  ^  prs.  v.  Picton,  ib.  715; 
and  vide  E.  I.  Company  v.  Tritton^  S  B.  fy  C.  280;  Hume  v.  Boll- 
and,  \  R.  fy  M.  371;  E.  L  Company  v.  Prince,  ib.  407;  Show  v. 
Dartnalll  6  B.fyC.  SQ. 

Parofaflmissions  may  be  given  as  to  the  contents  of  letters  and  other 
writings,  but  their  non-production  must  be  accounted  for :  Bloxam  v. 
Elsie,  R.  4*  B.  187.  And,  though  an  admission  have  reference  to  an 
account  signed,  it  cannot  be  given  in  evidence;  but  a  verbal  admission 
by  the  deft.,  of  his  having  had  certain  articles  and  sums  of  money  ex- 
ceeding 40^.,  which  are  inserted  in  a  book  signed  by  him,  may  be  refer- 
red to  by  witness  to  refresh  his  memory  as  to  deft's  admissions.  As, 
where  the  pit.  entered  an  account  in  writing  of  goods  and  cash  furnished 
to  the  deft,  ffom  time  to  time,  each  page  of  which  was  authenticated  by 
the  deft's  acknowledgement,  in  writing,  of  the  receipt  of  the  contents, 
it  was  held  that,  although  such  an  acknowledgement  in  writing  could 
not  be  given  in  evidence  per  se,  in  respect  of  the  sums  exceeding  40^. 
in  eaijh  page,  for  want  of  receipt  stamps,  yet  that  pit  might  prove  that, 
upon  calling  over  each  article  to  deft  he  verbally  admitted  that  he  had 
received^ the  same:  Jacob  v.  Lindsay,  1  EtLst,  460. 

Admissions  of  Debts.]  A  debt  may  frequently  be  admitted  by  the 
act8-of«  party,  ^o  as  to  render  no  further  proof  of  it  necessary  :  see  in- 
stances, ante,  39,  to  supra.  Where  deft,  said  that  he  could  not  pay  a  debt 
for  which  he  had  been  arrested,  but  would  give  a  bill  for  it,  such  admis- 
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sion  will  entitle  pit.  to  a  verdict  for  jBIO,  as  the  deft,  could  not  have  been 
arrested  for  a  less  sum:  Brathwaiie  v.  Churchill,  2  C,  fy  P.  341; 
Fletcher  v.  Froggatt,  Chit  3^  230 ;  2  C.  ^  P.  569,  s,  c.  And, 
where  deft  admitted  that  he  owed  a  debt,  and  that  he  would  pay  it,  on 
such  an  admission,  the  pit.  on  provrng  the  amount  due>  will  have  a  ver- 
dict with  nominal  damages :  Bixor^  v.  Deveridge,  %  C,  fy  P,  109 ;  sed 
vide  4  MoorCj  542.  A  qualified  acknowledgment  of  a  sum  due  to  pit, 
who  does  not  prove  any  consideration  on  which  the  deft  became  indebted 
to  him,  will  not  entitle  him  to  recover  upon  an  account  stated:  Evans  v, 
f^eritj/y  R.  §•  M.  239.  And  see  further  as  to  evidence  of  an  account 
stated,  ante,  22,  31.  Where  the  ph.,  in  assumpsit,  gave  in  evidence  atv 
admission  of  th^  deft,  that  he  owed  dS147  on  a  bill  of  exchange  which 
had  been  returned  dishonoured,  it  was  held  that  such  acknowledgment 
was  admissible,  though  no  notice  to  produce  the  bill  had  been  given: 
Fryer  v.  Brown,  S.  fy  M.  C.  145.     See  ^^  Statute  of  Limitations J^ 

Admissions  of  Liability,']  A  liability  may  also  be  so  admitted  by 
a  party  as  to  render  no  further  proof  of  it  necessary.  Thus  an  acknow- 
ledgment by  a  deft,  that  his  trade  is  a  nuisance,  is  admissible,  though 
not  conclusive  against  him:  Bex  v.  Neville^  Pea.  Rep.  91.  In  an  action 
for  criminal  conversation,  an  admission  by  the  ^deft,  that  he  had  com- 
mitted adultery  with  the  wife  of  the  ph.,  is  not  suflScient  with- 
out proof  of  a  marriage,  in  *fact;  unless,  indeed,'the  deft  had  [*49] 
seriously  and  solemnly  recognised  that  he  knew  the'  woman  was 
pit's  wife:  Bur.  2057,  2  Wils.  399^ 

•Admissions  of  a  particular  Character.']  Persons,  by  acting  in  a 
particular  character,  in  general  admit  that  character.  Thus,  peace-offi- 
cers, justices,  be,  admit  themselves  liable  in  those  characters,  and  proof 
of  their  so  acting  is  sufficient  evidence,  without  regular  proof  of  their 
appointment:  Berryman  v.  Wise,  4  T.  R.  366. 

Where  a  clergyman  is  sudd  for  non-residence,  his  acts  as  parson,  and 
receipt  of  the  emoluments  of  the  church,  admit  the  character  in  which 
he  is  sued:  1  N.  R.210\  Bevan  v.  Williams^  3  7!  R.  635,  n.  And, 
in  an  action  of  slander  of  an  attorney,  words  spoken  by  the  deft  con- 
cerning him  in  that  character,  are  evidence  of  his  being  an  attorney, 
without  further  proof:  Berryman  y.  Wise,  4  T.  R.  366;  Pearce  v. 
Whale,  5  B.  Sr  C.  39.  So,  in  the  case  of  a  physician,  1  N.  R.  196;  8 
21  R.  303,  5,  n".;  and  see  Yrisarri  v.  Clement^  3  Bing.  432.  And, 
where  deft  has  treated  with  the  pit  in  the  capacity  in  which  he  sues,  it 
is  an  admission  of  his  character:  as,  proof  that  deft,  accounted  \yith  pit 
as  farmer  of  the  post-horse  duties,  is  evidence  of  pit's  appointment  as 
such  :  Radford  v.  Mclntoshj  3  T.  R.  &32.  And  proof  that  deft  has 
paid  tithes  to  the  pit,  is  evidence  of  his  title  to  receive  them :  3  T.  R. 
635,  4  T,  R.  367.  So,  having  paid  tolls  to  a  party,  is  evidence  of  his 
character  of  collector:  Peacock  v.  Harris,  10  East,  104;  o^/e,  46^ 
Lister  v.  Priestley,  Wightw.  67.  And,  where  a  party  describes  himr 
self  as  holding  a  certain  situation,  no  farther  proof  is  necessary:  as, 
where  an  officer  signed  false  returns,  the  pro6f  of  his  having  signed 
them  was  evidence  of  his  appointment:  Reg^  v.  Gardner,  2  Parip.  513, 
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supra.  And,  where  a  person  styled  himself  an  <^  M.  D.''  he  could  not 
recoyer  the  amount  of  his  fees:  Lipscombe  v.  Holmes^  2  Camp.  441 ; 
Charley  r.  Bolcot^  4  T.  R.  317.  So,  in  an  action  brought  against  deft, 
as  publisher  of  a  newspaper,  proof  that  he  had  given  a  bond  to  the  Stamp 
Office,  and  from  time  to  time  attended  at  the  Stamp  Office  respecting 
certain  duties,  was  held  evidence  of  his  being  publisher :  i?.  y.  Topham^ 
4  T.  R.  126. 

Jidmissions  qf  Handwriting^]  The  handwriting  of  a  party  may 
be  pifeived  as  against  him  by  his  admission ;  and,  if  such  admission  was 
made  so  as  to  obtain  a  benefit  to  the  party  making  it,  he  will  be  conclo- 
Qively  precluded  afterwards  from  disputing  the  fact,  or  showing  the 
handwriting  was  a  forgery ;.  Leach  v.  Buchananf  4  Esp.  Rep.  22^^  2 
Sir.  1051,  12  Mod.  809,  Chit.  BillSy  185.  Evidence  of  such  admission 
may  be  collected  from  a  notice  or  letter  impliedly  admitting  it;  an/e,  45. 
Promise  to  pay  the  amount  of  a  bill,  &c.,  or  a  part  payment  after  it  is  due, 
admits  the  handwriting  to  such  bill,&c.:  Helmsley  v.  Loader^  2  Campb. 
450 ;  Jones  v.  Morgan,  ib.  474 ;  Bosanquet  v.  JJnderson;  6  Esp.  Rqi. 
43.  Proof  of  a  party's  paying  several  other  bills  of  the  same  character 
as  the  one  in  litigation  will  be  sufficient  evidence  of  such  party^s  signa* 
ture  and  liability:  Barber  v.  Gingell,  3  Esp.  Rep.  60.  An  admission  of 
a  handwriting  made  by  the  party  pending  a  treaty  for  compromising  a 
suit  is  evidence  against liim,  fValdridge  v.  Kennison,  1  Esp.  Rqf.  143.. 
And  see  further,  as  to  handwritings  post,  "Handioriting.^^ 

•Admission,  of  no  Interest  in  Suit."]  If  a  pit.  admit  he  has  no  interest 
in  the  action,  he  will  be  nonsuited :  Bauerman  v.  Radenius,  7  T.  R. 
664.  And,  in  an  action  on  a  bill  of  exchange,  evidence  of  an  admission 
by  the  pit.  that  he  has  no  interest  in  the  bill,  will  be  ground  of  nonsuit. 
ib.  An  admission  by  the  lessor  of  the  pit  in  ejectment,  that  he  had  as- 
signed his  interest  in  the  premises,  is  evidence  against  him:  Doty.  Wat* 
son,  2  Stark.  230. 

[*50]        *III.  Effect  of  with  Reference  to,  by  whom  made. 

Who  bound  by."]  It  is  a  general  rule,  that  the  estoppel  and  admission 
of  a  party  bind  all  parties  and  privies  to  it ;  whether  in  blood,  as  the 
heir,  Co.  Lit.  352,  a..  Com.  D.  Estop.  B.;  Pol.  61,  66;  Jones,  460;  in 
estate,  as  the  vendee,  1  Salk.  276 ;  in  law,  as  the  lord  by  escheat,  Co. 
Lit.  352,  a.;  or  claiming  under  the  same  judgment,  1  Salk.  276 ;  or  by 
act  of  law,  or  in  the  post,  Co.  Lit.  352,  a.;  tenant  in  dower,  or  by  the 
courtesy,  ib.,  Pollete.  61.  One  who  claims  under  a  bond  or  deed-poll  ia 
as  much  estopped  as  the  obligee:  2  Rep.  4.  Matter  of  estoppel,  strictly  so 
called,  is  reciprocal,  and  binds  both  parties  to  it :  Co.  Lit.  352,  a.;  Cr. 
E.  700;  Gould  v.  Barnes,  3  Taunt,  504;  Lutw.  894;  Dy.279,b. 
Comrts  and  juries  are  not  bound  by  estoppel:  ante,  38. 

Who  may  take  advantage  of]  Every  one  who  claims  under,  or  is 
affected  by,  an  estoppel  or  admission,  may  take  advantage  of  it :  but  a 
mere  stranger  cannot:  1  Rql.  868,  /.  47;  Co.  Lit.  352,  a.    Thus,  the 
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purchaser  of  a  reversion  of  lands  demised  may  take  advantage  of  matter 
of  estoppel,  for  the  estoppel  runs  with  the  land:  Sir.  817;  2  LcL  Raym, 
1650.    A  woman  who  claims  dower  may  take  advantage  of  an  estoppel, 
by  deed  between  her  husband  and  his  tenant :  1  RoL  868,  /.  47.    If  A. 
demises  by  indenture  to  B.  for  life,  and  afterwards  by  fine  grants  the 
reversion,  the  conusee  shall  estop  B.  in  a  quia  juris  clamatj  to  say  that 
A.  had  nothing :  ib.,  L  10.     An  officer,  in  the  execution  of  process,  may 
take  advantage  of  an  estoppel  upon  record  in  the  same  actios,  as  jf  a 
/erne  coverie  be  sued  as  ^/eme  soUy  or  there  be  a  misnomer,  be:  1  RoL 
R.  869,  /.  50,  45 ;  1  Salk.  310.     The  king  shall  take  advantage  of  an 
estoppel,  though  he  be  not,  in  fact,  a  party  to  the  record;  for  he  is  al- 
ways present  in  court :  2  Inst.  39.     So  every  person  may  take  advan- 
tage of  a  disability  which  appears  by  record,  as  outlawry,  attainder,  &c., 
though  he  be  a  stranger  to  the  record,  Co.  Lit  352,  6.,  128,  b.;  so  of 
bastaady,  &o.,  ib.    But  a  stranger  cannot  take  advantage  of  the  misno- 
mer of  any  one  upon  record ;  for  he  is  not  bound  by  it :  ib.  What  a  man 
writes  or  says  for  himself  cannot  be  evidence  for  himself  or  his  repre- 
sentative: 2  Ves.  43;  Rex  v.  Debenham^  2  B.  fy  ^.  187.    A  survey 
of  a  manor  made  by  the  owner  is  not  evidence  against  a  stranger  in  fa- 
vour of  a  succeeding  owner,  1  Str.  95;  when  otherwise,  1  Ld.  Raym. 
734,  posij  58.    Admissions  made  by  a  deceased  person,  under  whom 
deft,  claims,  acknowledging  the  receipt  of  rent  for  the  premises  in  ques- 
tion, are  not  admissible  in  evidence  for  the  deft.:  Outram  v.  Marewood^ 
5  T.  R.  123.    And  see  further,  as  to  the  eflfect  of  admissions,  &c.,  made 
by  third  persons,  entries  by  deceased  servants,  &c.,  post^  57. 

J3y  Party  to  the  Suit,  though  not  beneficiallt  iNTEassTED.] 
The  admissions  made  by  the  parties  to  the  suit,  as  to  facts  within  their 
knowledge  and  against  themselves,  are  generally  evidence,  though  he 
be  not  the  party  beneficially  interested,  and  are  always  so  if  he  be  inter- 
ested :  as,  where  a  party  sues  as  a  trustee,  8z;c.,  for  the  benefit  of  ano- 
ther:  Bauerman  v.  RadeniuSy  7  T.  R.  663;  ib.,  670,  n.;  Rex  v.  Hard- 
wickey  11  Easty  SIS.  So,  where  plt.'s  admission  of  their  having  no 
interest  in  the  suit,  was  given  in  evidence  by  deft,  to  defeat  the  action, 
Lawrence^  J.y  said, ''  I  have  looked  into  the  books  to  see  if  I  could  find 
any  case,  in  which  it  has  been  held  that  the  admission  of  a'  pit.  on  the 
record  is  not  evidence,  but  have  found  none :"  7  T.  R.  669.  Where  an 
obligee,  who  has  assigned  a  bond,  sues  on  it,  his  admissions  are  evidence : 
7  T.  R.  670,  n.,  668.  But  the  admissions  by  a  guardian,  although  the 
pit  on  record,  are  not  evidence  against  the  infant,  3  Mod.  258,  Cow- 
ling  v.  Ely,  2  Stark.  366;  nor  can  the  answer  of  a  guardian  in  Chan- 
cery be  read  against  the  infant:  ib.  And  the  declarations  of 
*siprocAein  atnyy  made  before  action  brought,  are  not  admissible  [*51] 
for  the  deft. :  Webb  v.  Smithy  R.  6f  M.  106. 

By  Parties  really  ivT^n^arEDy  though  not  Party  to  the  Suit.] 
The  admissions  of  a  party  really  interested  in  the  cause  of  action,  though 
he  be  no  party  to  the  suit,  are  always  evidence;  for  the  parties  interested 
are,  in  this  respect,  looked  upon  as  parties  to  the  suit ;  and  what  will  be  a 
defence  against  them  would,  in  many  instances^ be  a  defence  against  the  pit. 

Vol.  I.  8 
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By  third  Party.l  In  an  action  upon  a  bond,  conditioned  for  the 
payment  of  money  to  a  third  person,  an  admission  of  such  third  person, 
that  the  deft,  owed  nothing,  is  conclusive  evidence  for  the  deft.:  Han- 
son V.  PctrkeTy  1  Wils.  257.  So,  in  actions  by  the  sheriff,  when  indem- 
nified by  the  party  really  interested,  the  admissions  of  such  party  will 
be  evidence  to  defeat  the  action :  Dowden  v.  Fowk^  4  Camp.  38 ;  Young 
and  another  v.  Smith  and  another^  6  Esp.  Rep.  121 ;  Duke  v.  Aldridge^ 
cited  7  T.  R.  666.  But  a  declaration  by  the  party,  under  whom  a  deft, 
in  replevin  makes  cognizance,  is  not  evidence  for  pit.:  Hart  v.  Horn, 
d  Camp.  92.  In  actions  on  policies,  the  admissions  of  the  parties  really 
interested  are  evidence:  Bell  v.  Jinsley^lS  East,  143.  So,  in  an 
action  by  a  master  of  a  ship  for  freight,  the  admissions  of  the  owner, 
for  whose  benefit  the  action  is  brought,  are  evidence  for  the  deft :  Smith 
V.  Lyon^  3  Camp.  465 ;  Hart  v.  jHbrn,  2  Camp.  92 :  1  Wils.  257.  In 
trover  for  a  deed,  the  declaration  of  the  party  at  whose  request  the  deft, 
admitted  he  detained  the  deed,  was  held  evidence  for  the  pit.:  Harrison 
V.  Vallance^  1  Bing.  45.  And,  where  A.  deposited  with  B.  a  sum  of 
money,  to  distribute  among  A.'s  creditors,  in  an  action  by  C.  (a  creditor) 
against  B.  for  the  amount  of  his  portion,  the  admission  of  A.  was  re- 
ceived as  evidence  that  C.  was  a  creditor  to  a  certain  amount :  Robson 
V.  •dndradey  1  Stark.  372.  In  trover  for  a  deed  which  the  deft,  had, 
by  letter,  admitted  he  detained  at  the  request  of 'W.  R«,  and  in  the 
detainer  of  which  W.  R.  was  substantially  interested,  it  was  held  that 
declarations  of  W.  R.,  in  favour  of  the  plt.'s  claim,  were  properly  re- 
ceived in  evidence :  Harrison  v.  Vallancej  1  Bing.  45.  In  settlement 
cases,  aU  declarations  by  rated  parishioners  are  evidence  against  the 
parish ;  for  they  are  parties  to  the  cause  :  Rex  v.  Whitley^  \  M.  fy  S. 
636;  Rex.  v.  Hardwicke,  11  East^  578. 

By  Partners.']  The  admission  of  one  partner,  after  proof  of  the 
partnership  (post^  <*  Partners^^),  is  evidence  against  another,  in  all  cases 
of  their  joint  contracts,  as  their  interest  is  joint:  Nicholls  v.  Dowding 
and  othersj  1  Stark.  81;  ib.  161;  1  Taunt.  104;  Pea.  203.  Where 
teveral  partners  sued  for  breach  of  contract,  a  declaration  by  one,  that 
the  subject  matter  of  the  contract  was  hi^  property  alone,  was  admitted 
against  all  the  partners,  to  defeat  the  action :  Lucas  v.  De  la  Cour,  1 
S.  8f  S.  249 ;  1  Holtf  141.  But  an  admission  by  a  partner  as  to  a  sub- 
ject not  of  copartnership,  but  of  conjoint  ownership  in  a  vessel,  is  not 
binding  on  his  copartners :  Jaggers  v.  Bennings,  1  Stark.  64 ;  Hooper 
v.  Lusby^  4  Camp.  66.  In  covenant  against  two,  the  voluntary  affida- 
vit of  one,  upon  a  subject  in  which  they  are  jointly  interested,  will  be 
evidence  against  the  other:  Gilb.  Ev.  56;  Peake,  269.  An  admission 
of  one  partner  in  an  answer  to  a  bill  in  equity  is  not  admissible  in  evi- 
dence against  the  rest:  Booth  y.  Quin^  7  Pricey  198.  An  admission 
by  one  of  several  joint  contractors  must  be  clear  and  explicit  to  bind  or 
affect  the  others;  and  it  has,  therefore,  been  held,  that,  in  order  to  take 
a  case  out  of  the  Statute  of  Limitations,  in  an  action  on  a  promissory 
note,  it  is  not  sufficient  to  show  a  general  payment  by  a' joint  maker  of 
the  note  to  the  payee  within  six  years,  so  as  to  throw  it  upon  the  deft% 
to  show  that  the  payment  lyas  not  made  on  account  of  thd  note :  Holme 
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V.  Oreerii  1  Stark.  4S8.  A  payment  within  six  years  of  a  dividend 
on  a  joint  and  several  note^  under  a  commission  against  one  of 
*the  makers,  has  been  held  to  preclude  the  other  from  availing  [*52] 
himself  of  the  statute:  2  H.  B,  340.  But  this  was  doubted  in 
Brandram  v.  Whartouj  I  B.  fy  •&.  468,  &c.,  on  the  ground  that  the 
acknowledgment,  besides  being  a  constructive  one,  was  made  by  parties 
(the  assignees),  who  could  not  be  called  upon  for  contribution:  and  where 
one  of  the  two  joint  drawers  of  a  bill  of  exchange  became  a  bankrupt, 
and,  under  his  commission,  the  endorsee  proved  a  debt  (beyond  the 
amount  of  the  bill)  /or  goods  sold^  S^Cj  and  exhibited  the  bill  inciden- 
tally (as  a  security  he  then  held  for  his  debt),  and  afterwards  received  a 
dividend,  it  was  held,  in  an  action  by  the  endorsee  against  the  insolvent 
drawer,  that  the  payment  of  the  dividend  within  six  years  did  not  re- 
vive the  demand  against  him:  ib.  Admissions  by  partners  as  to  any 
transactions  which  occurred  during  its  continuance,  will  be  evidence, 
though  made  after  the  dissolution  of  the  partnership,  fVood  v.  Braddickf 
1  Taunt.  104;  but  admissions  as  to  facts  which  occurred  after  its  dis- 
solution, li.,  or  previous  to  the  partnership,  unless  a  joint  responsibility 
be  proved  as  a  foundation  for  the  evidence,  are  not  evidence:  Catt  v. 
Howardy  3  Stark.  3.  It  is  immaterial  whether  the  partner  be  a  party 
to  the  suit:  1  TaurU.  104. 

Admissiom  by  Trustees,  Assignees,  Executors,  ^c]  The  admis- 
sion by  a  trustee  does  not  bind  his  co-trustee,  when  they  are  not  per- 
sonally liable,  Davies  y.  Ridge^  3  "Esp.  Rep.  101;  and  it  should  seem, 
the  same  rule  will  apply  to  assignees  of  a  bankrupt,  insolvent,  &c.:  sed 
gussrCf  Eden,  20%. 

Admissions  by  a  Party  jointly  and  severally  interested.']  Where 
there  is  a  joint  interest  in  several,  the  admission  of  one  will  be  received 
against  the  others.  Thus,  the  admission  of  one  of  several  makers  of  a 
joint  and  several  promissory  note,  that  it  has  not  been  paid,  is  evidence 
against  all,  Whitcomb  v.  Whiting,  Doug.  652 ;  and  this  though  one  of 
them  was  a  mere  surety,  and  a  separate  action  brought :  Perham  v. 
Raynal,  2  Bing.  306 ;  Pittam  v.  Foster,  I  B.  Sf  C.  249.  But,  after 
the  death  of  one  of  several  joint,  or  joint  and  several  contractors,  his 
executors  cannot  be  prejudiced,  or  rendered  liable,  after  the  lapse  of  six 
years,  by  an  admission  or  part  payment  of  the  demand  by  the  surviving 
debtors :  Atkins  r.  Tre(^old,  2  B.  fy  C.  23',  3  D.  Sf  R.  200,  s.  c.  su- 
pra, 51,  2. 

Admissions  by  Cotrespassers.]  Where  parties  are  established  to  be 
cotrespassers  or  wrong  doers,  or  to  have  entered  into  the  same  criminal 
design,  with  a  view  to  its  accomplishment,  the  admissions  of  the  one,  as 
to  the  motives  and  circumstances  of  the  trespass,  will  be  evidence  against 
all  who  are  proved  to  have  combined  together  for  the  common  object, 
p.  L.  Ellenb.  Rex  v.  Inhabitants  of  Hardwicke,  1 1  East,  585,  and 
this,  though  such  admissions  be  made  by  one  in  the  absence  of  the 
others.  Thus,  if  three  defts.  hdive  jointly  in^prisoned  the  pjt.,  the  declara- 
tions of  one  of  the  defts.,  made  some  weeks  after,  in  the  absence  of  the 
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Others^  tending  to  show  that  the  imprisonment  arose  from  malice,  are 
admissible  evidence  in  an  action,  for  false  imprisonment  brought  against 
all  three:  Wright  v.  Court,  2  C.  ^  P.  233.  A  co-defendant,  against 
whom  the  pit  has  given  no  evidence,  may  be  called  as  a  witness,  but  he 
has  no  right  to  an  acquittal  to  be  made  a  witness,  until  the  other  evi- 
dence for  the  defts.  is  finished :  Wright  v.  Paulin,  R,  6f  M.  128. 

Admissions  by  Party  represented,  as  Bankrupts,  fyc."]  An  admis- 
sion by  the  party  represented  is  usually  admissible  in  evidence  against 
his  representotive :  Bateman  v.  Bailey,  5  71  i?.  513;  Smith  v.  Simmes, 
1  Esp,  Sep.  330,  389.  An  admission  made  by  a  bankrupt  before  the 
act  of  bankruptcy  is  evidence  to  charge  his  estate  with  a  debt,  5  T.  R. 

513;  but  an  admissiop  made  afterwards  is  inadmissible  for  that 
[*53]  purpose.     That  ^admissions  made  by  an  insolvent  subsequent  to 

bis  insolvency  are  not  admissible  against  the  trustees  of  his  es- 
tate :  1  Esp.  Rep.  330.  As  to  the  admissions  of  bankrupts  to  prove 
petitioning  creditor's  debt,  post,  "  Bankrupt J^ 

•Admissions  by  •Agents.'}  The  admission  of  an  agent  as  to  acts  within 
the  scope  of  his  authority,  and  when  so  acting,  are  as  conclusive  evi- 
dence against  the  principal,  as  if  he  had  himself  made  the  admission :  4 
Taunt.  519;  Bet  ham  v.  Benson,  Oow,  45;  Fair  lie  v.  Hastings,  10 
Vies.  127.  Therefore,  the  admission  of  a  servant  employed  to  sell  a  horse 
is  evidence  to  charge  the  master  with  a  warranty,  if  made  at  the  time  of 
sale;  but,  if  made  at  another  time,  the  servant  must  be  called  as  a  wit- 
ness: •Alexander  v.  Gibson,  2  Camp.  555 ;  Helyear  v.  Hawke,  5  Esp. 
Rep.  72.  So,  the  admission  of  an  under-sherifi*,  or  of  a  sheriff's  officer, 
with  reference  to  any  part  of  their  conduct  for  which  the  sheriff  is  an- 
swerable, is  evidence  against  him :  Yabsley  v.  Doble,  1  Ld.  Raym. 
190;  North  v.  Miles,  1  Camp.  389  &  n.,  "If  a  man  refer  another 
upon  any  particular  business  to  a  third  person,  he  is  bound  by  what  this 
third  person  says  or  does  concerning  it,  as  much  as  if  that  had  been  said 
or  done  by  himself,"/?.  L.  Ellenb.,  Williams  v.  Innes,  4  Camp.  365; 
as  he  thereby  constitutes  him  his  agent  for  the  purpose  of  admission. 
Where  the  purchaser  of  goods  denied  the  delivery,  but  says,  "  if  the  car- 
rier's servant  says  he  delivered  the  goods,  I  will  pay,"  the  answer  of  the 
servant  is  evidence  after  his  death :  Daniel  v.  Pitt,  I  Camp.  366,  n. 
And,  where  deft,  agrees  to  admit  a  claim  if  J.  S.  will  make  an  affidavit 
of  it,  the  affidavit  will  be  conclusive :  Lloyd  v.  Willan,  1  Esp.  Rep. 
178.  And,  where  deft.,  being  applied  to  for  payment,  says,  "A.  will 
pay  you,"  A.'s  admission  is  evidence  of  the  debt:  Burt  v.  Palmer,  5 
Esp.  Rep.  145;  1  Camp.  364.  "The  declaration  of  an  agent  can  only 
be  evidence  against  the  principal,  where  it  accompanies  the  transaction, 
(and  forms  part  of  the  contract  entered  into  by  him)  about  which  he  is 
employed;  and,  if  made  at  another  time,  it  is  not  admissible:"  j»er  Sir 
W.  Oranty  Fairlie  v.  Hastings,  10  Ves.  123.  And  the  general  rule  as 
to  the  statement  of  the  agent  is,  "  where  it  is  proved  that  A.  is  agent  of 
B.,  whatever  A.  does,  or  says,  or  writes,  in  the  making  of  a  contract,  as 
agent  of  B.,  is  admissible  in  evidence;  because  it  is  a  part  of  the  contract 
which  he  makes  for  B.,  and  therefore  binds  B.;  but  it  is  not  admissi- 
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ble  as  his  account  of  what  passes :"  per  CUbbs^ «/'.,  Langhom  v.  Jillnut^  4 
Taunt.  519.  Therefore,  it  is  decided  that  the  letters  of  an  agent  abroad  to 
his  principal,  containing  a  narrative  (Cthe  transaction  in  which  he  was 
employed)  were  not  admissible  in  evidence  against  the  principal,  being 
merely  the  representation  of  the  agent:  ib.  And  where*  B.,  through 
the  medium  of  his  agent,  chartered  a  ship  to  A.,  and  engaged  by  the 
charter-party  that,  she  was  sea-worthy,  a  letter  written  by  that  agent  to 
a  third  person  previously  to  the  charter-party  being  effected,  tendering 
the  ship  for  hire,  is  not  admissible  in  evidence,  since  it  did  not  form  a 
part  of  the  contract  on  which  the  action  was  founded ;  but  4he  agent 
himself  must  be  called:  Bttham  v.  Benson,  Oow,  48.  It  is  said  to  have 
been  ruled  at  N.  P.,  that,  where  A.  had  ordered  goods  of  B.,  to  be  de- 
livered to  C,  an  acknowledgment  of  the  receipt  by  C.  was  evidence 
against  A.,  Biggs  v.  LavjrencCy  3  T.  R.  454;  hwt  Ld.  Kenyan  fre- 
quently ruled  the  contrary:  see  Bauerman  v.  Radenius^  7  T.  R.  665; 
boss  V.  Wallingtonj  3  jB.  ^  jB.  138 ;  1  Phil.  Ev.  93.  However,  in  all 
cases  ^  where  any  fact  material  to  the  interest  of  either  party  rests  in  the 
knowledge  of  an  agent,  the  general  rule  is,  that  it  ought  to  be  proved  by 
his  testimony,  and  not  by  his  mere  assertion,^'  10  Ves.  128 ;  and  the 
declarations  of  the  agent  are  admitted  in  evidence  (on  the  principles 
alluded  to),  not  for  the  purpose  of  establishing  the  truth  of  the  fact  stated, 
but  as  representations,  by  which  the  principal  is  as  much  bound  as  if  he 
had  made  them  himself:  1  Phil.  Ev.  94.  As  to  admissions  and  entries 
made  by  deceased  stewards,  bailiffs,  agents,  tiLCypost^  57.  The 
agency  must,  in  all  cases,  ^be  first  established  before  the  admis-  [*54] 
sions  are  evidence.  As  to  the  manner  of  proving  the  agency, 
postf  *'  Principal  and  •Sgent.^^ 

Admissions  hy  Counsel.]  A  statement  made  by  a  counsel  upon  his 
address  to  the  jury,' in  the  hearing  of  his  client,  is  binding  on  the  client 
if  he  makes  no  objection:  per  Burroughs  J.y  3  Bing.  119. 

n^dmissions  by  •Sttomeys.']     "If  a  fact  is  admitted  by  the  attorney 
on  the  record,  with  the  intent  to  obviate  the  necessity  of  proving  it,  his 
client  will  be  bound  by  the  admission,  as  he  must  be  supposed  to  have 
authority  for  that  purpose:"/?.  L.  Ellenb.y  Young  v.  Wright^  1  Camp. 
141 ;  ante,  45.     And  propositions  made  by  an  attorney^  on  the  parvof 
his  client,  respecting  a  demand  which  another  person  had  against  him, 
is  good  evidence  against  his  client :  Gain^ord  v.  Chrammary  2  Camp. 
9.    So;  the  admission  of  an  attorney  as  to  the  execution  of  a  deed,  or  the 
dishonour  of  a  bill,  is  conclusive  evidence  of  those  facts,  ib.;  so  his  mak- 
ing an  offer  on  the  part  of  his  client  to  pay  a  certain  composition,  is  suf- 
ficient evidence  to  take  a  case  out  of  the  Statute  of  Limitations:  2  Camp. 
11.     And  a  letter  written  by  an  attorney  to  his  client,  and  produced 
with  his  client's  signature  endorsed  upon  it,  has  been  admitted  as  evi- 
dence against  .the  client,  •Sss.  of  Meyer  v.  Sefton,  2  Stark.  274.     But 
the  admissions  of  an  attorney  merely  in  conversation  are  not  evidence : 
Young  V.   Wrighty  1   Camp.  141 ;  Meyer  v.  SeftoUy  2  Stark.  215, 
Therefore,  offers  made  by  plt.'s  attorney,  in  the  hearing  of  a  third  per- 
son, to  do  an  act  relative  to  the  deft,  are  not  admissible  evidence  to 
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affect  the  pit  with  such  offers,  even  though  they  were  within  the  scope 
of  the  attorney's  authority ;  but,  had  they  been  made  to  the  deft  him- 
self, they  would  have  been  admissible :  Wilson  v.  Turner^  1  Tauni. 
S98.  )t  is  in  ill)  'cases  sufficient  to  prove  that  propositions  were  made 
by  the  attortfey  on  the  record,  without  further  proof  of  authority ;  <<  as 
the  law  will  infer  that  he  had  authority  for  what  he  said  or.did  upon  the 
occasion/' /lerZ^/.  Elknb.^  Oainsfordy.  Orammary  2  Camp.  11;  and 
it  is  immaterial  whether  they  were  made  before  or  after  the  commence- 
ment of  the  suit,  if  the  relation  of  client  and  attorney  subsist:  ti.,  Mar" 
shall  y.  Cliffy  .4  Camp.  133.  Admissions  by  an  attorney  are  as  those 
of  an  accredited  agent,  and  cannot  be  proved  by  him  from  a  regard  to 
the  privnege  of  his  client,  but  must  be  substantiated  by  other  testimony: 
ib.,posty  ''Wiinm.'' 

Admissions  by  Wife.']  The  admissions  of  a  wife,  in  cases  where  she 
can  be  considered  the  agent  of  her  husband,  are  evidence  against  him : 
Emerson  v.  JShnden,  1  Esp.  Sep,  142.  Therefore,  where  the  wife  has 
acted  for  the  husband,  and  with  his  consent,  in  the  transaction  of  his 
afiairs,  he  will  be  bound  by  admissions  made  by  her  respecting  those 
affairs.  Thus,  where  she  has  been  suffered  to  transkct  the  business  at 
home,  and  purchase  the  articles  used  in  the  business,  her  admission  as 
to  the  state  of  the  accounts  between  her  husband  and  the  pit  who  sup- 
plied her  with  the  goods,  are  evidence  agafnst  the  husband :  •Anderson 
V.  Sandersofi,  2  Stark.  204,  1  Holt,  591,  s.  c.  And,  where  the  wife 
has  been  accustomed  to  serve  in  the  shop,  and  to  transact  the  business 
in  her  husband's  absence,  an  offer  made  by  her  to  settle  the  demand  is 
admissible  in  evidence  in  actions  for  goods  sold  against  the  husband : 
Clifford  V.  Burton,  1  Bing.  199.  And  where  the  wife  pays  for  goods, 
and  manages  the  business  generally,  her  admission  will  take  a  case  out 
of  the  Statute  of  Limitations,  Palethorp  v.  Furnish,  2  Esp.  Rep.  511, 
n.;  and  the  wife,  where  the  husband  occasionally  visited  her,  will  be 
deemed  his  agent,  with  reference  to  admissions  by  her  for  goods  (neces- 
saries) furnished  her:  1  Camp.  394.  But  the  general  rule  is,  that  a 
wife's  admissions  will  not  bind  the  husband,  <<  as  breaking  in  upon  the 
confidence  subsisting  between  man  and  wife :"  Jlveson  v.  Ld. 
[*66]  Kinnaird,  6  East,  196.  Therefore,  in  an  action  by  the  *hus- 
Ikn.dfer  wages  due  to  the  wife,  her  admission  of  the  receipt  of 
the  money  is  no  ejridence  against  him :  2  Str.  1094;  Carey  v.  JldkinSy 
4  Camp.  93.  £!ven  in  an  action  by  the  husband  and  wife,  in  right  of 
the  wife  as  executrix,  her  declarations  will  not  be  evidence :  Mban  4* 
«^.  V.  Pritchet,  6  21  R.  680.  An  admission  by  the  wife  of  a  trespass 
cannot-  bind  the  husband.  Den  v.  White^  7  71  ^.  112;  nor  can  the  an- 
sw^  of  the  wife  in  equity  be  read  against  the  husband :  3  P.  Ws.  238. 
As  to  the  admission  of  wife's  declarations  when  made  as  res  gesta,  and 
as  part  of  the  transaction  itself,  post,  56.  When  husband  and  wife  are 
incompetent  witnesses  for  or  against  each  other,  post,  ^Witness.^^ 

Mmissions  by  Strangers  in  general.]  On  the  other  hand,  admis- 
sions made  by  third  persons  are  not,  in  general,  evidence  against  tha 
party,  as  they  usually  fall  within  the  description  of  res  inter  alios  acta^ 
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are  too  vague  in  themselves  to  afford  any  fair  and  reasonable  presamp- 
tion  as  to  the  truth  of  the  fkct  t6  which  they  relate,  and  are  not  adequate 
means  of  communicating  the  fact,  since  the  two  great  teuths  are  want- 
ing: Co.  Liu  S52y  a,;  see  1  Stark.  316.  Thus,  an  admi^aioh  by  a  tenant 
cannot  bind  his  landlord  or  the  inheritance.  Therefore,  the  laches  or  acqui- 
escence of  a  tenant  canuot  prejudice  his  landlord,  or  the  reversioner;  as, 
if  he  suffer  encroaching  lights  to  be  put  up,  or  dedicate  a  way  to  the  pub- 
lie,  without  the  knowledge  or  consent  of  his  landlord  and  reversioner : 
Daniel Y.  Narthy  11  East,  372;  2  Saund.  175,  rf.  e.;  Woody.  Veal^ 
5B.  if  ^.  454 ;  4  B.  fy  C,  574.  The  admissions  of  a  principal  are  not 
evidence  against  his  surety,  Harper  v.  Charlenoorti^  4  B.  if  C.  574 ; 
when  otherwise,  (}oss  v.  fFatlingtOfij  S  B.  if  B,  13^ ^post^  ^^Chiaran* 
tee.^*  The  declaration  of  a  party  under  whom  deft,  i^akes  cognizance, 
is  no  evidence  for  the  pit :  Hart  v.  J9bm,  2  Camp.'92.  Admissions 
by  other  parties  to  a  bill  of  exchange  or  note  are  not,  in  general,  evi- 
dence against  the  rest:  BameSy  436;  Chit.  B.  381,  388;  and  postj 
^  Bills  of  Exchanged  The  declaration  of  an  individual  corporator  is 
not  evidence  against  the  corporation  who  defend :  Mayor  of  London  v. 
Zon^,  1  Camp.  23;  2  Keb.  295;  2  Lev.  231 ;  Rex  v.  Hardwicky  11 
East,  584  'y  7  T.  B.  365.  If  a  son  be  estopped  by  his  pleaiitig  upon 
record,  and  dies,  his  uncle  and  heir  are  bound ;  but,  if  tie  dies,  and  the 
land  descends  to  the  father,  he  is  not  bound  by  the  estoppel  of  his  son, 
for  he  cannot  be  heir  to  him :  Co.  Lit.  12,  a.  If  the  heir  apparent  to 
a  copyholder  in  fee  surrender  in  the  lifetime  of  his  ancestor,  and  sur- 
vive him,  the  heir  of  such  surrenderor  is  not  estopped  by  that  surrender 
of  his  ancestor  from  claiming  against  the  surrenderee :  3  T.  R.  365.  If 
the  heir  does  not  claim  the  land  from  him  who  made  the  estoppel,  but  by 
his  own  purchase,  or  by  another  ancestor,  he  is  not  bound  by  the  estop- 
pel, Jon.  460 ;  and  this  though  he  derives  his  blood  from  the  party  to 
the  estoppel,  ib.  A  woman  is  not  estopped  after  coverture,  by  an  admis- 
sion opon  record  by  her  husband  and  her  during  coverture,  Com.  D» 
Estoppel^  C.  A  deft,  in  trespass  for  mesne  profits  is  not  estopped  by  a 
judgment  in  ejectment  against  the  casual  ejector,  on  which  no  writ  of 
possession  was  issued,  if  he  was  not  a  deft,  in  the  ejectment :  Str.  960. 
A  deed-poll  does  not  estop  a  lessee  or  grantee,  for  it  is  the  deed  of  the 
lessor  or  grantor  only,  Co,  Lit.  373,  6.;  and,  therefore,  if  a  disseissee 
take  under  a  deed-poll  from  the  disseissor,  he  is  not  estopped  firom  ch^ 
nying  the  titfe  of  the  disseissor,  and  claiming  the  estate  |  bet  one  claim- 
ing under  a  bond,  or  deed-poll,  is  as  much  estopped  as  the  obligee :  2 
Co.  Rep.  4.  In  some  cases,  indeed,  the  admissions  of  third  persons  are 
evidence :  thus,  reputation  and  traditionary  declarations  by  third  per- 
sons, are  evidence  in  support  of  character,  custom,  prescription,  boun- 
dary, and  pedigree.  (See  these  titles.)  So  are  entries  and  declarations 
accompanying  acts ;  entries  xnade  by  third  persons,  agents  of  th^  parties; 
and  perhaps  generally  all  such  entries  as  have  been  made  by 
persons  who  possessed  peculiar  means  of  knowledge,  and  who  [*56j 
are  under  no  temptation  to  ^make  a  false  entry,  as  entries  by 
deceased  rectors  and  tenants,  and  title  deeds:  I  Stark.  Ev.  306-7, 
infra. 
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Admissions  by  third  Persons  peculiarly  connected  with  Act  itself.] 
In  general,  the  entries  and  declarations  of  third  persons  are  evidence, 
when  they  are  so  connected  with  the  acts  or  conduct  of  others,  as  to  af- 
ford presumptions^  independently  of  any  credit  attached  to  them  as  mere 
recitals  or  statements  of  some  other  fact.     Such  a  declaration  is  evidence^ 
to  show  with  what  intention  an  act  is  done ;  for,  unless  there  be  some 
reason  to  suppose  the  contrary,  a  presumption  arises,  that  a  cotemporary 
declaration  indicates  the  real  nature  of  the  act :  1  Stark.  Ev.  307.    To 
exclude  evidence  of  this  nature,  might  be  to  exclude  the  only  evidence 
of  which  the  nature  of  the  case  is  capable.  The  declarations  of  an  owner 
of  property  are  sometimes  evidence  against  one  who  claims  under  him : 
Ivat  V.  Finchy  1  Taunt.  141.     To  prove  a  bill  of  sale  to  be  fraudulent, 
declarations  by  the  vendor  at  the  time  of  the  sale  are  admissible:  Phil- 
lips V.  Hamery  I  Esp.  Sep.  357.     A  letter  written  by  a  stranger  to  a 
testator,  acknowledging  the  receipt  of  a  will,  was  admitted  as  evidence, 
to  show  that  such  a  will  had  been  sent  by  the  testator ;  for  here  the  send- 
ing of  the  acknowledgment  was  a  cotemporary  act,  and  part  of  the  res 
gestsSf  free  from  all  suspicion  of  having  been  fabricated  by  the  party 
sending  the  letter,  for  a  particular  purpose,  and  not  the  mere  private  en- 
try or  airttation  of  a  stranger,  as  to  the  fact  of  the  testator's  having  pre- 
viously made  a  Vill :  1  Ld.  Baym,  730.     In  an  action  on  an  insurance 
effected  on  the  life  of  the  plaintiff's  wife,  declarations  by  her,  made  a 
few  days  after  the  certificate  of  her  health  had  been  obtained,  as  to  the 
state  of  her  health  at  the  time  when  the  certificate  was  obtained,  and 
down  to  the  time  of  the  conversation,  were  held  to  be  admissible  in  evi- 
dence, on  a  question  whether  she  was  in  A  fit  state  for  insurance,  both  to 
show  her  own  opinion  as  to  the  state  of  her  health,  as  well  as  with  a 
view  to  contradict  the  evidence  of  the  surgeon,  who  had  been  called  as 
a  witness  for  the  pit:  Aveson  v.  Kinnaird,  6  Easty  193;  Esp.  Rep, 
129.     What  a  bankrupt  said  at  the  time  of  his  doing  an  act  alleged  as 
the  act  of  bankruptcy,  is  receivable  in  evidence,  as  being  part  of  the  res 
gestssy  and  al^  evincing  the  intent  with  which  the  act  was  done :  Harwd. 
267;  Marsh  V.  Meagre,  1  Stark.  353;  5  T.  R.  512;  1  Rose^  150.   In 
an  action  for  an  assault  on  plt.'s  wife,  what  the  wife  said  immediately 
on  receiving  the  injury,  and  beifore  she  had  time  to  devise  any  thing  for 
her  own  advantage,  is  also  evidence:  Skin.  402;  Jiveson  v.  Kinnairdy 
6  East,  193 ;  see  also  1  East  P.  C.  444 ;  Rex  v.  Clarke,  2  Stark.  243 ;  1 
Stark.  Ed.  398.;   In  an  action  for  crim.  con.,  the  declarations  of  a  wife  at 
the  time  of  her  elopement,  that  she  fled  from  immediate  terror  of  personal 
violence  from  her  husband,  seem  to  be  evidence  against  him,  Jiveson  v. 
Kinnaird,  6  East,  193;  and  where  the  defence  was,  that  the  pit  had 
connived  at  his  wife's  elopement,  evidence  was  received  on  behalf  of  the 
pit  of  the  wife's  declarations  as  to  her  intention  in  going;  Hoare  v.  Al- 
leny  3  Esp.  Rep.  276.    Letters  from  the  wife  to  the  husband,  written 
before  suspicion  of  criminal  intercourse,  are  admissible,  to  show  their 
demclianor  and  conduct,  and  whether  they  were  living  on  terms  of  mu- 
tual affection;  but  it  ought  to  be  strictly  proved  that  the  letters  were 
written  at  a  time  when  the  wife  was  not  suspected  of  misconduct,  7Vc- 
lawny  v.  Colman,  1  B.  §•  A.  90;  2  Stark.  191,  s.  c;  Edwards  v. 
Crock,  4  Esp.  Rep.  39.     In  an  action  for  breach  of  promise  of  marriage. 
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if  the  deft  relies  on  the  general  bad  conduct  of  the  pit,  a  witneis  may 
be  examined  as  to  representations  made  to  him  by  third  persons :  Foulkes 
y.  SeUtoaj/f  3  Esp.  Rep.  236. 

Jidmission  against  Interest  of  Party  making  Admission,']  It  is 
also  a  principle  of  evidence,  that  if  a  party  who  has  knowledge  of  the 
fact  make  an  entry  of  it,  whereby  he  charges  himself  or  discharges 
another  *upon  whom  he  could  have  a  claim,  such  entry  is  admis-  [^57] 
sible  evidence  of  the  fact  contained  in  it  after  the  death  of  the 
party,  if  he  could  have  been  examined  as  to  the  fact  in  his  lifetime: 
Higham  v.  Ridgway^  10  East^  109.  Where  the  question  was  as  to 
the  property  in  a  horse  seized  by  the  deft  under  a  heriot  custom,  a  de- 
claration by  A.  B.,  a  third  person,  that  he  had  given  up  his  farm  and  all 
his  stock  to  the  pit,  Was  held  to  be  admissible,  for  the  purpose  of  prov- 
ing that  the  horses  belonged  to  the  pit  before  the  death  of  A.  B.:  Ivat 
y.  Finch,  1  Taunt.  141 ;  and  see  I)oe  d.  Brune  v.  Rawlings^  7  East, 
279.  A  receipt  for  interest  endorsed  upon  a  bond  by  the  obligee  himself, 
is  evidence  to  go  to  a  jury  to  rebut  the  presumption  of  payment  arising 
from  lapse  of  time:  Sir,  826 ;  sed  vide  I  Stark.  Ev.  310.  Admissions 
by  which  parties  charge  themselves  with  the  receipt  of  mofiif^,  are  iil 
general  allowed  in  evidence,  to  prove  the  fact  after  they  are  dead.  Old 
recitals,  by  which  bailiffs  have  acknowledged  the  receipt  of  moneys,  are 
evidence  of  the  payment  of  such  rents,  and  of  the  right  to  receive  them, 
if  the  bailiff  or  receiver  be  dead:  1  Atk.  453 ;  1  Stark.  Ev.  312.  An 
entry  by  a  steward,  in  his  accounta  of  the  receipt  of  rent,  is  admissible 
in  evidenee:  Barry  v.  Bibbington,  4  T.  R.  514.  In  case  where  a  bill 
of  lading  had  been  signed  by  a  master  of  a  vessel,  since  dead,  for  goods 
to  be  delivered  to  a  consignee,  or  his  assigns,  on  his  paying  freight,  the 
document  was  held  to  be  evidence,  to  show  that  the  consignee  had  an 
insurable  interest  in  the  goods:  but  if  in  such  case  the  master  should 
guard  his  acknowledgment  by  saying,  <<  contents  unknown,''  so  that  he 
does  not  charge  himself  with  the  receipt  of  any  goods  in  particular,  the 
bill  of  lading,  it  is  said,  would  not  be  evidence  either  of  the  quiantity  of 
the  goods,  or  of  the  property  of  the  consignee:  Haddow  v.  Parry,  3 
Taunt.  303.  Entries  by  a  deceased  foreman,  shopman,  or  servant  of  a 
p^rty,  made  in  the  usual  course  of  business,  charging  such  foreman,  &c., 
are  evidence  for  the  master ;  as  where  the  evidence  was  that,  according 
to  the  usual  course  of  plt.'s  dealings,  the  drayman  came  every  night  to 
the  clerk  of  the  brewhouse,  and  gave  him  an  account  of  the  beer  delivered 
out,  which  he  set  down  in  a  book,  to  which  the  drayman  set  his  hand, 
and  that  the  drayman  was  dead,  and  that  the  entry  was  in  his  hand- 
writing, it  was  held  good  evidence  of  a  delivery :  1  Salk.  2S5 ;  1  Ld. 
Raym.  873;  B.  N.  P.  282;  Calvert  v.  Archb.  Canterbury,  2  Esp. 
Rep.  645;  1  Stark.  Ev.  73.  Where  the  effect  of  the  entry  is  not  to 
charge  the  servant,  it  is  not  evidence:  2  Esp.  Rep.  646.  Proof  must 
be  given  that  the  servant  is  dead  or  abroad,  and  not  likely  to  return : 
Cooper  V.  Marsden,  1  Esp.  Rep.  1.  By  7  Jac,  1,  c.  12,  the  shop-book 
of  a  tradesman  shall  not  be  evidence  in  any  action  for  wares  delivered, 
or  for  work  done,  above  one  year  before  the  bringing  of  the  action,  ex- 
cept the  tradesman  or  his  executor  shall  have  obtained  a  bill  of  debt,  or 
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obligation  of  his  debtor,  for  the  said  debt;  or  shall  hare  brought  an  ac- 
tion against  him  within  one  year  next  after  the  delivery  of  the  wares,  or 
the  work  done.  An  attorney's  bill,  with  an  endorsement  upon  it, 
"March  4th5  1815,  delivered  a  copy  to  C.  /).,''  which  endorsement  is 
proved  to  be  in  the  handwriting  of  a  deceased  clerk  of  the  pit's  (whose 
duty  it  was  to  deliver  a  copy  of  the  bill),  and  which  is  proved  to  have 
existed  at  the  time  of  the  date,  has  been  held  to  be  evidence,  to  prove 
the  delivery  of  the  bill:  Champneys  v.  Peckj  1  Stark.  404. 

The  entries  of  deceased  churchwardens  of  the  receipt  of  moneys  for  a 
particular  purpose,  are  evidence  of  the  payments  for  that  purpose  :  Stead 
V.  Heatofij  4  T,It.  669.  Entries  made  by  a  deceased  collector  of  rates, 
charging  himself  with  the  receipt  of  money,  and  made  by  him  in  public 
books  of  his  office,  ar^  admissible  against  his  surety  to  prove  the  receipt: 
S  B.  fy  B.  133.  Entries  in  the  Jand-tax  collectors'  books,  stating  A.  B. 
to  be  rated  for  a  particular  house,  and  his  payment  of  the  sum  rated,  are 
evidence  to  show  that  A,  B.  was  occupier  of  the  premises  at  the  time:  Dot 
d.  Smith  V.  Cartwright,  \R.fy  M,  62.  The  book  of  a  bursar  of  a 
[*58}  a  college  is  ^admissible  in  evidence  as  to  money  paid  by  him,  or  re- 
ceived, to  the  use  of  a  stranger:  1  Ld.  Raym.  745.  An  entry  made 
by  a  decelased  man  mid-wife,  that  he  had  delivered  a  woman  of  a  child  on  a 
particular  day,  and  referring  it  to  bis  ledger,  in  which  the  charge  for  his  at- 
tendance was  marked  paiSj  was  held  evidence  on  the  trial  of  an  issue  as 
to  the  age  of  the  child :  10  Eastj  109.  The  declaration  of  a  deceased  te- 
nant, that  he  held  the  land  under  a  particular  person,  is  admissible  to 
prove  the  seisin  of  that  person :  Peaceable  v.  Watson^  4  Taunt.  16. 

In  all  these  cases  of  proof  by  entries,  it  must  be  shown  that  the  entry 
,  was  undoubtedly  made  by  the  party,  2  Atk.  140;  evidence  by  compari- 
sons will  not  suffice:  Doe  d.  Webber  v.  Lord  TAynne,  10  East,  206. 
But  if,  from  the  inspection  of  the  books  or  entries,  and  the  language  of 
them,  it  appear  probable' that  they  were  in  fact  the  receiver's  books  or  en- 
tries, it  seems  that  will  suffice :  tb. 

Admission  by  Party  with  peculiar  knowledge  of  a  Fact,  having 
no  interest  to  misstate  it.]  Admissions  by  a  deceased  party  having  the 
peculiar  knowledge  of  a  fact,  and  who  had  no  peculiar  interest  in  stating 
it,  are  admissible  in  evidence,  to  prove  the  fact:  7  East,  290.  The  m^ 
merandum^pf  a  father  as  to  the  time  of  the  birth  of  his  son,  is  evidence 
to  prove  the  time  of  such  birth,  T.  Raym.  84,  Higham  v.  Ridgway, 
10  East,  120,  Roe  d.  Brune  v.  Rowlings^  7  East,  290 ;  but  not  to 
prove  ihe  place  of  birth,  R.  v.  Erith,  8  East,  542;  post,  "  Hearsay 
Evidence,^*  "  Pedigree.'^  Where  A.,  seized  of  the  manors  of  B.  and 
C,  causes  a  survey  to  be  taken  of  the  manor  of  B.,  which  is  afterwards 
conveyed  to  E.,  and,  after  a  long  time,  there  are  disputes  between  the 
lords  of  the  manor  of  B.  and  C.  about  their  boundaries,  this  old  survey 
may  be  given,  in  evidence,  Ld.  Raym.  734 ;  when  not,  see  ante,  50. 
The  books  of  a  lessee  of  a  rectory,  stating  the  receipt  of  letters,  have 
been  admitted,  after  the  determination  of  the  lease,  as  evidence  for  the 
impropriator:  4  Chmll.  1618 ;  Bunb.  46;  sed  vide  I  Stark.  Ev.  321. 
Entries  made  by  an  impropriate  rector,  since  deceased,  are  evidence  for 
his  successor:  Roe  d.  Brune  v.  Rawlings,  7  Ettst,  290;  see  1  Stark. 
Ev.  71.     So  an  entry  of  the  receipt  of  ecclesiastical  dues  in  the  books 
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of  a  deceased  rector,  on  the  ground  that  he  has  no  interest  to  misstate 
the  fact;  7  East,  290;  2  Gunll.  529;  4  PricCy  218. 


AFFIDAVIT. 

Effect  of^  in  Evidence.']  AfiSdavits,  as  we  have  seen,  are  evidence 
against  the  parties  making  them,  by  way  of  admission  as  to  the  facts 
therein  stated,  ante^  41 :  but  cannot  be  used  for  the  benefit  of  such  par* 
ties:  nor  is  the  affidavit  of  a  mere  third  person  admissible  in  evidence, 
as  the  opposite  party  has  no  opportunity  to  cross-examine  him,  Oilb, 
Ev.  51 :  however,  an  affidavit  of  a  party  has  been  admitted,  after  his 
death,  to  prove  his  marriage,  Saeheverel  v.  SamCf  1  Str.  35 ;  so,  per* 
haps,  it  would  of  pedipree  or  custom,  &c.;  see  post^  ^Custom,*  and 
-*  Pedigree:' 

How  proved. — When  filed.']  It  is  said  that  these  affidarvits  are  not 
entitled  to  the  character  of  records,  as  they  are  made  on  various,  and 
sometimes  trivial  occasions  in  the  course  of  a  cause,  and  are  permit- 
ted to  be  moved  from  the  files  of  the  court:  Sees  d.  Howel  v.  Bowen^ 
M*Cl.  fy  Y.  R.  390.  However,  it  is  usual  to  admit  proof  of  affidavits, 
when  filed,  by  the  production  and  proof  of  an  examined  copy  when 
used  in  the  same  court,  in  the  same  cause,  from  the  custody  of  a  per^ 
son  entrusted  for  that  purpose,  Cameron  v.  Light/oot,  2  W.  Bla. 
1190,  Tidd,  851;  as,  where  affidavits  are  filed  with  the  clerk  of  the 
rules  in  the  E.  B.,  or  the  secondaries  in  the  C.  P.,  and  the  of- 
fice-copy of  an  affidavit,  made  in  another  cause,  *in  the  same  [*59} 
court  has  been  admitted  as  good  evidence:  Forresty  153.  But  it 
should  be  shown,  that  the  copy  is  an  examined  one,  and  has  been  used 
in  the  cause,  or  some  evidence  of  the  swearer's  identity :  R.  v.  James, 
1  Showj  399.  Though  the  affidavit  be  produced  from  anod^^r  court,  it 
does  not  seem  necessary  to  produce  the  original;  but  an  eiiSjuied  office- 
copy  seems  sufficient,  on  proving  that  it  was  actually  miHe  by  the  de- 
fendant, or  that  it  was  used  in  the  cause,  without  proving  it  to  have  been 
sworn :  B.  N.  P.  238'.  Where  an  examined  office-co{)y  of  an  affidavit 
was  produced  in  a  suit  at  law,  purporting  to  have  been  made  in  an  equity 
suit  by  a  person  of  the  same  name  and  description,  it  was  held  to  be  in- 
admissible as  evidence,  without  proof  of  its  having  been  used,  or  of  de- 
fendant's identity,  Rees  d.  Howel  v.  Bowen,  M'Cl.  fy  Yo.  383;  but  see 
Henntl  v.  Lyon,  \  B.fy  A.  182.  Proof  of  the  party's  signature  to  the 
affidavit,  makes  it  admissible  as  a  note  or  letter,  without  further  proof: 
B.  N.  P.  238. 

How  proved,  when  not  filed.]  Such  affidavits  are  only  evidenced  as 
such  by  the  production  of  the  originals  themselves,  and  they  must  be 
proved  to  have  been  sworn  by  deft.:  3  Mod.  36;  B.  N.  P.  238.  Under 
the  38th  G.  3,  c.  78,  a  certified  copy  from  the  Stamp  Offic6,  of  the  affi- 
davit of  the  printer  or  publisher  of  a  newspaper,  is  made  evidence 
against  the  deft,  in  an  action  against  him,  as  the  proprietor  of  a  news- 
paper, for  a  libel,  &c.post,  "*  Libel.*' 
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See  further,  j90«/,  <^  Malicious  Arrtst?^  As  to  the  necessary  affida- 
vit to  pat  off  a  trial  on  account  of  the  absence  of  a  material  witness,  post^ 
^'tViiness:' 


AGENT,  Actions  bt  and  against. 

This  title  relates  to  the  rights  and  liabilities  of  a  general  agent :  1.  in 
actions  by  agent  against  principal;  2.  by  agent  against  third  persons ;  3. 
by  principal  against  agent ;  4.  by  third  persons  against  agent 

As  to  the  rights  and  liabilities  of  the  principal,  see  ^^Principal  and 
AgenV^  See  also  that  title  for  proof  of  agency.  As  to  an  agent's  ad- 
missions, an/e,  53.  As  to  particular  agents,  as  aiiomeysy  auctioneerSf 
baikes,  bankers,  carriersy  servants,  sheHffsy  wharfingers,  &c.,  see 
those  respective  titles  in  the  index  and  throughout  the  work. 

I.  Actions  bt  Agsnt  aoainst  Principal. 

Form  of  Remedy  and  Pleadings,  59. 
Precedents,  59. 
Evidence  for  Plaintiff,  60. 
Evidence  for  Defendant,  60,  61. 


Form  of  Remedy  and  Pleadings. 

The  form  of  remedy  by  an  agent  against  his  pripcipal,  for  commission 
or  money  paid,  is  usually  in  assumpsit  or  debt ;.  and  Uiere  is  nothing 
peculiar  in  the  form  of  Uie  pleadings.  Assumpsit  or  case  lies  against 
the  principal,  if  he  employ  the  agent  to  dispose  of  goods  which  the 
principal  had  no  right  to  dispose  of,  whereby  the  agent  was  damnified : 
4  Ring.  6V^  Indebitatus  assumpsit  lies  for  commission  on  a  del  credere 
commission,  though  the  transaction  in  which  the  pit  is  employed  is  not 
complete ;  especially  so  after  verdict :  Solly  v.  Weiss,  2  Moore,  420  l 
8  Tawit.  371,  s.^c,  Caruthers  v.  Graham,  14  East,  578.  See  fu/ 
ther, ''  Work  and  Lmbour:' 


[*60]  Precedents. 

XVJISBITAT1TS  VOm  COMXIMX«S. 

^Commeneemeni  and  candutian,  tee  "  Afliamptity" — **  Debt,")  for  the  work  and  laboar,  care, 
dilifenca,  Joumeji,  and  attendance  of  the  said  ph.,  by  him  the  laid  pit.  before  that  time  done, 
peiformed,  gittn,  and  bestowed,  as  the  agent  (factor  or  broker)  of  and  for  the  said  deft';  and 
on  hb  retainer  and  request,  and  for  certain  commission  and  reward  due,  and  of  right  paya- 
ble, from  the  said  deft,  to  the  said  pit,  in  respect  thereof,  and  being  so  indebted,  ke, 

^  avAimnc  xxRurr  tbxkkov. 

(CotHmenutMni  and  eonelution,  tee  '*  Assumpsit,")  had  before  that  tame  done,  performed, 
gl^en,  and  bestowed,  other  his  work  and  labour,  care,  diligence,  journeys,  and  attendance,  as 
the  agent  (Jador  or  broker)  of  and  for  the  said  deft.,  be,  the  said  daft.,  undertook,  &c.  (Md 
m  eommon  eowUfor  w>rk  and  labour,  4^.) 
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IKDBBITATUS  FOB  DEX  CBBDXBX  COMMIBSTOir. 

(Commefieonen/  ami  eonelUnon,  tee  "  ABsumpsit/'*--"  Debt,")  for  certaia  commiBsions  be-* 
fon  that  time,  and  then  doe  and  payable  Trom  the  said  deft,  to  the  said  ph.,  for  and  on  account 
of  the  said  pit  having  before  then  guaranteed  the  payment  of  divers  large  sums  to  the  said 
deft.,  upon  certain  insurances  before  then  effected  by  the  said  pit.,  as  the  broker  and  agent 
of  and  for  the  said  deft.,  and  at  his  special  instance  and  request.  And  being  so  indebted,  &c. 
{jMd  a  common  count  for  %pork  and  labour,  ^.) 
»  See  precedent  of  an  action  by  agent,  on  a  policy,  2  Chit.  PI.  178.  , 

Evidence  for  Plaintiff* 

In  action  for  Commissionj  4*c*]  The  pit.  should  prove  the  retainer, 
and  the  work  done:  see  '^  Work  and  Labour"  He  mast  prove  a  privity  of 
contraet  betweeti  him  and  deft:  Schmalingy.  Thomlinson,  6  Taunt. 
147 ;  1  Marshy  500,  s.  c.  If  there  be  any  specific  commission  agreed 
on,  tfie  same  should  be  proved,  if  not^  and  there  be  any  custom  or  usage 
as  to  the  amount,  the  same  should  be  proved :  if  there  be  neither  of  these, 
pit  should  adduce  general  evidence  of  the  reasonableness  of  his  charges, 
and  which  will  be  for  a  jury  to  decide  on.  In  some  cases  the  amount  is 
regulated  by  statute :  PayL  89.  It  would  be  as  well  to  prove  deft,  de- 
rived a  benefit  from  pit's  acts,  though  not  absolutely  necessary,  if  a 
clear  case  of  agency  be  made  out :  see  Brown  v.  Millnery  1  Moore^  65. 
See  further,  ^^fFork  and  Labour^' — ^^  Master  and  Servant.'* 

In  Jetton  for  Money  paid  by  Jigent."]  He  should  prove  the  pay- 
ment was  mad^,  and  that  it  was  so  by  the  express  directions  of  the  deft., 
or  else,  that  it  was  a  payment  incidental  to  the  employment,  and  made 
in  the  regular  course  of  it,  as  a  payment  for  duties,  tolls,  customs,  ware- 
house-room, &c. ;  or  a  payment  made  to  preserve  the  property  from  loss, 
Ac;  PayL  79 5  3  Bro.  P.  C.  323 ;  Curtis  v.  Barclay ^  5  B.  ^  C.  141 ; 
1  D.  Sr  S,  539.  If  the  payment  be  not  warranted  by  the  deft.'s  origi- 
nal directions,  or  by  the  nature  of  the  employment,  proof  of  a  subsequent 
acquiescence  of  the  deft  would  render  him  liable:  5  Burr.  2121  \ 
Beawes.  43 1  Clayton  v.  Billy y  4  Taunts  165.  See  farther,  ^  Money 
Paid.'* 

Evidence  for  Defendant. 

In  Action  for  Commission^  ^.]  Deft,  should  endeavour  to  dis- 
prove pit's  case.  He  may  show  that  pit.  merely  trusted  to  deft^'s  ho- 
nour whether  any  thing  was  to  be  paid,  I  M.  &  S.  290 ;  or  that  he 
derived  no  benefit  whatever  from  plt^s  acts,  provmg  the  pit's  miscon- 
duct or  negligence,  and  its  consequences.  Com.  Cont.  271,  Hamond  v. 
Holiday y  \  C.  fy  P.  384,  Stewart  v.  KakUj  3  Stark.  161,  Hurst  v. 
Holdings  3  Taunt.  32,  White  v.  Chapman,  1  Stark.  113,  De- 
new  V.  Baverell,  3  Camp.  451,  7  *Moorey  237;  hiring  himself  [*61] 
to  another,  JTiompson  v.  Havelock,  1  Camp.  527 ;  or  he  may 
show  that  the  pit's  employment  was  in  an  illegal  transaction:  2  Wils. 
133;  Joseph  v.  PebrcTy  3  B.  ^  C.  639 :  5  D.^  R.  ^42;  Fomin  v.  Os-^ 
wel^  3  Camp.  351',  Haines  v.  Busk,  5  Taunt.  521.  See  fcfr%ber, 
^' Work  and  Labour,**  or  he  may  show  pit  and  himself  were  partners  in 
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the  transaction,  post^  <'  Partners^'^  or  that  pit.  was  to  be  paid  on  a  con- 
tingency not  yet  happened  :  5  Taunt.  531. 

In  an  action  at  the  suit  of  a  clerk  of  a  company  for  wages,  it  is  no  de- 
fence to  show  that  there  is  an  act  of  Parliament,  directing  that  the  com- 
pany shaK  be  sued  in  the  napie  of  their  clerk  (the  pit),  for  the  pit  cannot 
sue  himself:  Radenhursi  y.  BateSy  3  Bing.  471. 

In  Actions  for  Money  Pcridy  ^c]  Deflu  should  endeavour  to  dis- 
prove pit's  case.  He  may  prove  that  the  payment  was  a  mere  volun- 
tary andiofficious  one,  not  warranted,  as  being  against  deft-'s  express 
directioDs,  or  against  his  interest,  and  not  necessarily  incidental  to  plt^s 
employment,  Edmiaton  v.  Wright^  1  Camp.  88,  8  T.  B.  610,  Grove 
V.  JDubais,  1  T^  B.  112;  or  that  the  payment  was  made  by  reason  of 
pit's  unskilfulness  or  misconduct,  Capp  v.  Topham^  6  East^  392 ;  or 
in  an  illegal  transaction,  Steers  v.  Laahleyy  6  T.  i?.  61;  Clayton  v. 
Dilly,  4  Taunt.  165.     (See  further,  «  Money  PaidP ) 

II.  Actions  bt  Agent  against  Third  Persons. 

Form  cfBemedy^  Pleadings,  and  Precedents,  61. 
Evidence  for  Plaintiff,  ib. 
Evidence  for  Dtfendant,  ib. 


Form  ofBemedy,  Pleadings,  and  Precedents. 

The  form  of  the  remedy,  pleadings,  and  precedents,  depend  upon  the 
subject  matter  of  the  cause  of  action ;  and  no  observation  as  peculiarly 
relating  to  this  actiQn^need  be  made.  The  declaration  may  state  the  con- 
tract to  be  made  with  pit.  generally,  though  it  appear  from  it,  it  was 
made  by  him  as  agent :  2  Esp.  Bep.  493. 

Evidence  for  Plaintiff. 

The  evidence  as  to  the  subject  matter  of  complaint  is  the  same  as  in 
other  cases. 

Plaintiffs s  Interest. '\  In  an  action  on  a  contract,  it  will  suffice  to 
prove  that  the  contract  was  in  terms  made  with  the  pit.,  Sargent  v.  Mor- 
ris, 3  B.^  Ji.  281,  Joseph  v.  Knox,  3  Camp.  320,  Gardiner  v.Davis^ 
2  C.fy  P.  49,  Shack  v.  Anthony,  \  M.  fy  S.  575,  Jesson  r.  Solly,  4 
Taunt.  53,  or  that  pit  has  a  beneficial  interest  in  the  performance  of  it, 
as  in  his  lien  for  commission,  tec.  Grove  v.  Dubois,  1  T.  B.  112,  Mar- 
tini V.  Coles,  I  M.  ^  &  147,  1  H.  Bla.  81,  Farebrother  v.  Simmons, 
&  B.  Sr  ^'  333,  1  Chit.  PL  5;  or  that  his  nominal  principal  has  repu-t 
diated  the  contract,  which  pit.  had  no  authority  to  mak/e,  Langstroth 
V.  Toulmin,  3  Stark.  145;  and  in  which  latter  case  pit  should  prove 
he  gave  notice  to  deft. ,  before  action  brought,  of  the  facts :  Bickerton 
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y.  JBurrelf  5  M.  Sf  S.  383.     In  an  action  for  a  tort,  he  shoald  prove  he 
has  a  beneficial  interelt,  or  a  special  property  in  the  property- 
injured:  see  1  Chit  PI.  50,  1.    ♦When  pit.  sues  as  a  clerk,  &c.,  [*62] 
under  an  act  of  Parliament,  the  act  should  be  proved:  see  <<  •dct 
of  Parliament.^' 


t  yy 


Evidence  for  Defendant. 

The  evidence  for  deft  relative  to  the  sut>ject  matter  of  complaint  wiil 
be  the  same  as  in  other  cases. 

Plaintijps  Interest^  Deft,  may,  on  the  other  hand,  show' that  pit. 
was,  in  (act,  a  mere  agent^  entering  into  the  contract,  or  possessing  the 
property  assigned  as  such,  without  any  beneficial  interest :  Z  B.  fy  P, 
147;  1  H.  Bla.  84;  Rayner  v.  Linthornef  JR.  fy  M.  325;  Bowen  v. 
Morris,  2  Taunt.  374. 

III.    Actions  against  Agent  bt  Fbii^cifal. 

Farm  of  Remedy ,  62. 
Form  of  Pleadings^  63. 
Precedents^  63  to  66.     - 
Evidence  for  Plaintiff,  66  to  69. 
in  general,  66. 
in  Jiction  for  not  Accounting,  67. 

for  not  paying  Proceeds  qf  Sales,  or  Moneys, « 

4rc.  ib. 
for  selling  at  an  under  Price,  ib. 
\  for  selling  on  Credit,  ib. 

for  selling  to  improper  Persons,  68. 
for  loss  of  Ooods,  ib. 

for  Misconduct  in  employment  of  Purchase,  ib. 
for  not  Insuring,  ib. 

for  not  giving  Notice  of  Material  Facts,  69. 
against  a  Gratuitous  Jigent,  ib. 
Damage,  ib. 
Evidence  for  Dtfendant,  69  to  71. 
in  general,  69. 

disputing  PrindpaPs  Title,  ib. 
fraud,  fyc.  70. 

adoption  by  Plaintiff  of  his  Jlcts,  ib. 
in  Jiction  for  not  Accounting,  ib. 

for  proceeds  of  Sales,  Moneys  received,  Sfc.  ib. 
in  other  Actions^  ib. 
for  not  Insuring,  71. 
against  Gratuitous  Agent,  ib. 
to  reduce  Damage,  ib. 
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Form  qf  Remedy.     ^ 


•  Form  of  Remedy. 1  The  remedy  for  a,  principal  against  hia  agent, 
for  breach  of  his  duties,  is  either  by  an  action  on  tbe  case,  or  by  assump- 

'  sit;  but,  in  general,  the  latter  is  the  most  advisable  form  of  remedy,  es* 
^cially  if  there  has  been  a  receipt  of  mon^y  by  the  agent :  post^  ^<  Jis- 
9umpsii** — "  Case,^^  For  not  accounting  for  the  proceeds  of  sales  or 
MMipt  of  money  by  the  agent,  whether  upon  his  express  or  implied  un- 
dertaking, it  is  usual  to  declare  against  him  in  a  special  action  of  assump- 
sit, and  .which  is  the  more  convenient  remedy  than  a  bill  in  equity,, or 
action  of  account :  Carth.  89;  1  Salk,  9, «.  c;  Topham  v.  Brad- 
^63]  dickj  1  Taunt.  572.  *  And  this  form  of  action  may  be  adopted, 
however  long  and  compliicated  the  account  may  be:  Tbmkins  v. 
Willshear^  5  Taunt.  431;  1  Marsh,  115,  s.  c,  overruling  Scott  v. 
JM/VFntoshf  2  Camp.  238.  Where  there  is  evidence  of  receipt  of  money, 
the  same  may  be  recovered  under  the  count  for  money  had  and  received. 
0^  misapplication  of  money  received  by  the  agent  Tor  his  principal, 
whether  for  a  particular  purpose,  WiUes,  404,  or  otherwise,  or  at  all 
events,  where  a  refusal  to  account  renders  the  debt  absolute,  debt  or  in- 
debitatus assumpsit  lies,  11  Mod.  92,  12  ei.  521;  Sty.  287;  and,  even 
though  paid  for  an  illegal  purpose,  if  not  so  applied:  \  B.  fy  P.  3,  296; 
7  Ves.  473;  Taylor  v.  Lendey,  9  East,  49.  Assumpsit  lies  in  all  cases 

^against  a  del  creefere* agent:  Foster  v.  •dllanson,  2  SFli?.  479.  As- 
sumpsit does  not  lie,  however,  where  there  is  a  covenant  to  account,  2 
Str.  1027,  the  remedy  being  on  the  deed,  tb.;  unless  a  balance  be  agreed 
to  and  deft  promise  to  pay  it;  Foster  v.  jUlanson,  2  T.  R.  479. 

Form  of  Pleadings. 

Form  of  Pleadings.]  When  a  party  declares  specially,  whether  he 
proceed  in  case  or  assumpsit,  the  contract  must  be  stated  to  raise  the  duty 
and  employment;  therefore,  in  an  action  for  not  insuring  an  undertaking 
for  a  conditional  voyage  to  a  place  under  certain  contingencies,  will  not 
support  an  undertaking  for  an  absolute  voyage  to  that  place:  Lopes  r. 
De  Tastety  I  B.  fy  B.  544;  And,  where  the  deft,  acts  under  a  del  ere-- 
dere  commission,  the  fact  of  such  a  commission  being  contracted  to  be 
paid  must  be  stated  in  the  declaration;  and,  where  it  was  merely  alleged 
that  the  deft  was  indebted  to  the  pit  in  respect  of  goods  delivered  by 
lihn  to  the  deft,  to  be  sold  and  disposed  of,  and  it  appeared  in  the  evi- 
dence that  the  deft  acted  under  a  del  credere  commission  on  guarantee- 
ing the  solvency  of  the  purchasers,  it  was  held,  that  the  declaration  was 
insufiScient,  by  reason  of  its  onutting  to  state  that  the  deft,  was  to  re- 
ceive a  del  ercf/cre  commission,  Gill  v.  Com^ber,  1  Moore,  279;  but,  in 
Grove  v.  Dubois,  1  T.  R.  112,  Bise  v.  Dickason,  ib.  285,  it  was  con- 
sidered that  the  amount  of  the  value  of  the  goods  might  be  recovered 
from  an  agent  of  this  nature  under  the  count  for  goods  sold  and  delivered. 
In  an  action  against  an  agent,  with  a  special  count  for  not  paying  over 
the  proceeds  of  goods  sold  by  him,  the  receipt  of  the  proceeds  should  be 
averred:  Serra  v.  Wright,  6  Taunt.  45;  Varden  v.  Parker,  2  Esp. 
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JRep.  710.  But  the  moneys  received  are  recoverable  under  the  common 
count  for  money  had  and  received,  supra^  62. 

In  an  action  on  the  common  counts,  deft  may  claim  deductionSy  &c. 
without  a  plea  or  notice  of  set-off,  though  it  is  always  safest  to  give  one,  . 
and  is  necessary  whore  he  has  a  set-off  for  commission. 


Precedents. 

SXCL1.KATI0X  Ur  ASSUMPSIT  AGAINST  AGSHT  ZXPLOTBO  TO  BKLL  OOODi,  &C.   SpA  VOT 
ACGOUBTUrO  TOR  THBX. 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  {any  day  about  time  of  deKveryf)  at,  ^.- 
fventie),  in  consideratioii  that  tbe  said  ph.,  at  the  special  instance  and  request  ctf  the  sakl 
deft.,  had  delivered  to  the  said  deft,  divers  goods  and  chattels;  to  wit  (here  deteribt  the  goodtf 
atintrovtr,  ^.  It  does  fwt  aipptar  necettary  to  describe  them  with  exact  numher,  4^.),ef  the  said 
pit.,  of  great  valae,  to  wit,  of  the  valae  of  £100  {ttaie  a  n^guient  ami),  to  be  sold  and  dis- 
posed of  by  the  said  deA.,  for  the  said  plt.j  he,  the  said  deft.,  undertook,  and  then  and  there 
faithfaily  promised  the  said  pit.,  to  render  a  just,  true,  and  reasonable  account  of  the  said 
goods  and  chattels  to  the  said  pit.,  whenever  he,  the  said  deft.,  should  be  thereaato  after- 
wards requested.  And  the  said  deft,  then  and  there  bad  and  received  tbe  said  goods  and 
chattels  of  and  fkt>ni  the  said  pit.  for  the  purpose  aforesaid,  yet  the  s«d  deft.,  not  regarding 
his  said  promise  and  undertaking,  but  contriving  and  fraudulently  intending  to 
injure  the  said  pit,  hath  not  rendered  to  the  said  pit.  a  just,  true,  and  reasonable  r^64il 
or  'other  account  of  the  said  goods  and  chattels,  or  any  part  thereof,  although  the 
said  deft.,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  kr..  (venue),  aforesaid,  was 
i-equested  by  tbe  said  pit.  so  to.  do;  but  the  said  deft,  hath  hitherto  wholly  refused,  and  still 
wholly  refuses,  so  to  do.  (It  is  usual  to  add  a  count  on  an  executory  consideration  thai  tit. 
Vfould  ddtvsr,  and  ilaUng  delivery  accordingly^  and  a  sale  and  receipt  of  proeeeds,  but  thu  is 
tumeeessary.    Add  counts  for  goods  told,  money  covnis,  and  an  account  stated,) 

TBE  LIS3  pom  HOT  TAKIHG  9VX  CAHX  OP  THS  GOODS. 

And  whereas,  also,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  in  consideration  that  the  said  pit.,  at 
the  like  special,  kc.  of  the  said  deft.,  had  delivered  to  the  said  deft,  divers  o^fcr  goods  and  chat- 
tels, to  wit,  kc,  of  great  value,  to  wit,  of  the  value  of  £60,  of  like  lawful,  £c.,  he,  the  said 
deft.,  undertook,  and  then  and  there  faithfully  promised  the  said  ph.,  to  take  due  and  pro- 
per care  thereof.  Yet  the  said  deft.,  not  regarding  his  said  last-mentioned  promise,  Sic., 
but  contriving,  &c.,  did  not,  nor  would  take  due  and  proper  care  of  the  said  last-mentioned 
goods  and  chattels,  but  wholly  neglected  so  to  do,  and  took  such  bad  care  thereof,  that  after- 
wards, to  wit,  on  &c.  the  said  last-mentioned  goods,  ^cliecame  and  were  vAoUy  lost  to  the 
said  pit.,  to  wit,  at,  &c.    (See  directions  in  preceding  precedent.) 

TBS  LIKE  POB  BOT  RlTUBBIirG  GOODS  WBICBT  DSPT.  DID  HOT  SELL. 

And  whereas,  also,  heretofore,  to  wit,  on,  &c.,  at,  &c;,  in  consideration  that  the  said  pit., 
at  the  like  special,  kjc.  of  the  said  deft.,  had  delivered  to  the  said  deft,  divers  other  goods 
and  chattels,  to  wit.  Sic,  of  great  value,  to  wit,  of  the  value  of  £100,  of  like  lawful,  kc., 
to  be  sold  and  disposed  of  by  him,  the  said  deft.,  for  the  said  pit.  for  a  certain  reasonable 
reward,  to  be  therefore  paid  by  the  said  pit.  to  the  said  deft,  in  that  behalf,  he,  the  said  deft.f 
undertook,  and  then  and  there  faithfully  promised  the  said  pit.,  that,  io  case  he  did  not  sell 
and  dispose  of  the  said  last-mentioned  goods  and  chattels,  or  any  part  thereof,  he  would 
return  the  same,  or  such  as  were  not  sokl  and  disposed  of,  to  him,  the  said  pit.,  when  he, 
the  said  deft.,  should  be  thereunto  afterwards  requested.  And  the  said  pit.  in  fact  saith,  that 
although  the  said  deft,  hath  not  sold  and  disposed  of  the  last-mentioned  goods  and  chattels, 
of  great  value,  to  wit,  of  tbe  value  of  £50,  yet  the  said  deft.,  although  he  was  afterwards, 
to  wit,  on,  kc,  aforesaid,  at,  kc,  aforesaidj  requested  by  the  said  pit.  %»to  do,  did  not,  nor 
would  return  the  said  Inst-mentioncd  goods  and  chattels  to  the  said  pit.,  or  any  or  either  of 
them,  or  any  part  thereof,  but  the  said  deft,  so  to  do  hath  hitherto  wholly  neglected  and 
refused,  and  still  d^oth  neglect  and  refuse  so  to  do,  to  wit,  at,  &c.,  aforesaid.  {Jidd  common 
counts.) 

Vol.  I.  10 
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AftAIVra  AM  ifflHT  Oir  ▲  FAOXISB  VOT  TO   SILL  Vm/tM  A  VIXBD  VKlCBy  AVB  TO 

▲GCOUHT  FOB  BALE,  &C. 

For  that  whereat,  heretofore,  to  wit,  on,  be,  at,  &c.,  ia  consideration  that  the  said  pit., 
at  the  special  instance  and  request  of  the  said  deft.,  bad  then  and  there  retained  and  emplo/ed 
.him,  the  said  deft.,  in  that  bebrif,  to  sell  and  dispose  of  divers,  chaises,  gigs,  and  other 
carriages,  of  and  for  him,  the  said  pit.,  at  and  for  certain  prices  r^pectively,  to  be  therefore 
stated  to  him,  the  said  deft.,  by  the  said  pit.,  be,  the  said  deft.,  undertook,  and  then  and 
there  faithfolly  promised  the  said  ph.,  not  to  sell  the  said  chaises,  &c.  under  the  said  prices, 
and  to  render  a  just  and  true  account  of  the  sales  by  him  made,  as  agent  as  aforesaid,  and 
to  deliver  up  to  him,  the  said  ph.,  such  of  the  said  chaises,  &c.,  as  should  remain  nnsold  by 
him,  the  said  deft.,  when  he,  the  said  deft.,  should  be  thereunto  afterwards  requested ;  and, 
although  he,  the  said  deft.,  then  and  there  had  and  received  divers,  to  wit,  fifty  chaises,  AHy 
gigs,  and  fifty  other  carriages,  of  and  from  the  said  ph.,  as  such  agent,  as  aforesaid,  and  be, 
the  sahl  pk.,  stated  the  prices  of  the  same,  respectively,  to  him,  the  said  deft.;  yet  the  said 
deft,  thereby  craftily  and  subtly  deceived  and  defrauded  the  said  pit.  in  thi8,'to  wit,  that 
hP;the  said  deft.,  from  time  to  time,  and  at  all  times  after  the  making  of  his  said  promise 
and  undertaking,  without  the  knowledge  and  against  the  will  of  him,  the  said  pit.,  sold  and 
disposed  of  divers,  to  wit,  thirty  of  the  said  last-mentioned  chaises,  &c.  at  mnch  smaller 
prices  than  the  said  prices  so  stated  to  him;  and  the  said  deft,  contriving  and  intending,  lie, 
bf^h  not,  although  afterwards,  to  wit,  on,  &c ,  aforesaid,  and  often  times  before  and  since, 
to  wit,  at,  &c.,  aforesaid,  requested  by  the  said  pit.  so  to  do,  as  yet  rendered  a  just 
r^6dl  and  *true  or  other  account  of  the  said  sales,  or  delivered  up  to  him,  the  said  pit., 
the  residue  of  the  said  chaises,  &c.  which  remained  unsold  by  him,  the  said  deft., 
fM  aforesaid,  bat  hath  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse,  so  to 
do,  to  wit,  at,  &c.,  aforesaid.    (Add  goodt  sold,  money  countt^  and  aeeoufU  tiaicd,) 

COURT   AOAIVST  AOXVT  FOB  HOT   SSLUVO   AT  THX  BXaT  PBICB. 

And  whereas,  also,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  in  consideration  that  the  said  pit., 
at  the  like  special,  &c.,  of  the  said  deft.,  had  delivered  to  the  said  deft.,  to  sell  and  dispose  of 
for  the  said  pit,  divers  ether  large  quantities,  to  wit,  &c.,of  cloth  and  kerseymere,  of  great 
value,  to  wit,  &c.,  he,  the  said  deft.,  nndertook,  &c.,  to  perform  his  duly  in  and  about  the 
sale  and  disposal  of  the  same  cloth  and  kerseymere;  and,  although  the  said  deft,  then  and 
there  accepted  and  received  the  said  last-mentioned  cloth  and  kerseymere  for  the  purpose 
aforesaid,  and  it  thereupon  then  and  there  became,  and  was,  the  duty  of  the  said  deft,  to  use 
due  endeavours  to  sell  and  dispose  of  the  same  for  the  best  prices  that  could  have  been 
obtained  for  the  same;  yet  the  said  deft,  not  regarding,  &c.,  did  not,  nor  would,  use  due  en- 
deavours to  sell  and  dispose  of  the  said  last-mentioned  cloth  and  kerseymere,  for  the  said  pit., 
for  the  best  prices  that  could  have  been  obtained  for  the  same,  but  wholly  neglected  so  to  do; 
and  afterwards,  to  wit,  on,  &£.,  aforesaid,  and  on  divers.  Sic,  so  improperly  conducted  him- 
self with  respect  to  the  said  last-mentioned  cloth  and  kerseymere,  that  the  same  has  produced 
much  less,  to  wit,  the  sum  of  £200  less  for  the  use  of  the  said  pit.,  than  the  same  would  have 
produced  if  it  had  been  duly  sold  by  the  said  deft,  for  the  said  ph.,  contrary  to  the  said 
last-mentioned  promise  and  undeitaking  of  the  said  deft.,  to  wit,  at,  «ic.,  aforesaid. 

AOAIJftT  AB  AOSBT  TOB  BOT  TAKIBS  DUX  CABB  OF  OOODB  DZLITSBBD  TO  BIX  AT  DIFFBBSBT 
T1XS8,  AND  SXLLXBO  TRSX  UBSSB  TALU£,  ABD  BT  BABTXBIBO  THSX,  &C. 

For  that  whereas,  heretofore,  to'wh,  on,  kc,  at,&c.,  in  consideration  that  the  said  ph.,  at 
the  special  instance  and  request  of  the  said  deft.,  would  [from  time  to  time]  retain  and  em- 
t  ploy  him,  the  said  deft.,  to  sell  and  dispose  of  cloth  and  kerseymere  of  the  said  ph.,  to  be 
delivered  by  the  said  ph.  to  the  said  deft,  for  that  purpose,  for  commission  and  reward  to 
the  said  deft,  in  that  behalf;  he,  the  said  deft.,  undertook,  and  then  and  there  faithfully  pro- 
ihised  the  said  ph.,  to  take  doe  and  proper  care  and  diligence  in  about  the  selling  and 
disposing  of  such  cloth  and  kerseymere,  and  the  said  ph.,  in  fact,  says,  that  he,  confiding 
in  the  said  promise  and  undertaking  of  the  said  deft.,  afterwards,  to  wit,  on,  &c.  aforesaid, 
and  on  divers  other  days  and  times  afterwards,  and  before  the  commencement  of  this  suit, 
to  wit,  at,  8ic.,  aforesaid,  did  retain  and  employ  him,  the  said  deft.,  to  sell  and  dispose  of  di- 
vers quantities  of  cloth  and  kerseymere  for  the  said  ph.,  and  during  that  time,  to  wit,  on,  &c., 
first  aforesaid,  and,  on  divers,  &c.,  at,  &€.,  delivered  to  the  said  deft,  divers  large  quantilief, 
to  wit,  fifty  pieces  of  oloth  and  five  hundred  pieces  of  kersey  mere,  of  the  said  ph.,  of  great  value, 

to  wit,  of  the  value  of  £ ,  for  the  purpose  aforesaid,  and  the  said  deft.,  on  those  several 

days  and  times,  accepted  and  received  the  said  quantities  of  cloth  and  kerseymere  for  the 
purpose  aforesaid;  and,  although  it  thereupon  became,  and  was  the  duty,  of  the  said  deft.,  to 
use  care  and  diligence  in  and  about  the  endeavouring  to  sell  and  dispose  of  the  said  cloth  and 
kerseymere,  for  good  and  suflicient  prices,  and  although  the  said  deft,  could  and  might,  and 
ought  to  have  sold  the  said  doth  and  kerseymere  for  eood  and  sufilcient  prices,  whereof  he, 
during  all  the  time  aforesaid,  bad  notice,  to  wit,  at,  kc.,  aforesaid,  yet  the  said  deft.,  not 
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refftrdin;  kis  nid  promise  and  undertaking,  so  by  him  in  manner  and  form  aforesaid  made, 
but  conCrinnff  and  frauduiendjr  intending  craftily  and  subtly  lo  deceive  and  delVaud  the 
said  pit  in  tms'behalf,  did  not,  nor  iroold  use  due  and  proper  care  and  diligence  in  and  abiwit 
the  endeavoaring  to  sell  and  dispose  of  the  said  cloth  and  kerseymere  for  good  and  suflScient 
prices,  but  wholly  neglected  so  to  do,  and  al«o  afterwards,  to  wit,  on  the  said  several  da^s  and 
times,  wrongfully  and  injuriously  bartered  and  exchanged  divers  large  quantities  of  the  said 
cloth  and  kerseymere,  for  other  goods,  wares,  and  merchandises,  of  much  less  value  than 
the  said  cloth  and  kerseymere,  contrary  to  the  said  promise  and  undertaking  of  the  said 
deft^  and  hif  duty  ta  that  behalf,  to  wit,  at,  kjc.  aforesaid. 

FOB  SILLIHG  XO  PIBSOITS  UKFIT  TO  BS  TBD8TSD. 

«*  And  whereas,  also,  heretofore,  to  wit,  on,  &,c.,  at,  &c.,  in  consideration  that  f'^^^Gl 
the  said  pit.,  at  the  like  special,  &€.,  would  retain  and  employ  the  said  deft,  to  sell  ■-  -' 
and  dispose  of  divers  other  quantities  of  cloth  and  kerseymere  of  the  said  pit.,  on  commis- 
•ioo,  he,  the  said  deft.,  undertook,  &c.,  not  to  sell  or  dispose  of  the  said  last-meptioned  cloth 
or  kerseymere,  to  any  person  or  persons  unworthy  of  credit,  in  the  way  of  trade  and  deal- 
ing', and  nnfit  to  be  trusted  with  goods,  on  credit;  and  the  said  pit.,  in  fact,  saith,  that  he,* 
confiding,  ^.,  did  afterwards,  to  wit,  on,  be,  last  aforesaid,  and  on  divers,  ttc.,  at,  &c.,  re- 
tai  n  and  employ  the  said  deft,  to  sell  and  dispose  of  such  cloth  and  kerseymere  for  the  said 
pic,  and  during  that  time,  and  on  divers,  &ic.,  and  before  the  commencement,  &c.,  to  wit, 
at,  &c.,  delivered  to  the  said  deft,  divers  large  quantities,  to  wit,  &lc.,  of  great  value,  be.,  for 
the  purpose  last  aforesaid,  and  the  said  deft.,  on  the  several  days  and  times  last  aforesaid, 
accepted  and  received  the  said  last-mentioned  cloth  and  kerseymere  for  the  same  purpose  ; 
yet  the  said  deft.,  not  regarding,  Sic.,  afterwards,  to  wit,  on,  Jic,  last  aforesaid,  and  on  di- 
vers, &c  ,  at,  &c.,  aforesaid,  wrongfully  sold  and  disposed  of  the  said  last- mentioned  cloth  and 
kerseymere,  for  divers  sums  of  money,  to  divers  persons  respectively,  to  wit,  to  Messrs.  T.,  B., 
and  D.,  and  divers  other  persons  respectively,  unworthy  of  credit  in  the  way  of  trade  and 
dealing,  and  unfit  to  be  trusted  with  goods  on  credit,  by  means  whereof  the  price  of  the  said 
mentioned  cloth  and  kerseymere  remains,  and  is,  wholly  in  arrear  and  unpaid  to  the  said 
pll^  and  be  is  likely  wholly  to  lose  the  same,  to  wit,  at,  kc.  aforesaid.  (Add  tnoney  comts 
and  aewwdt  tlatedf  ffc,) 

▲GAIVTT  AB  AOBBf  XXnOTSS  TO  8SLL  GOODS  OB  BIS  PBOKISX  TO  USB   DVB  XBBBAT0UB8  TO 
OBTiJB  rATXBBT  OV  YBOCSBBS. 

Ane  whereas,  also,  heretofore,  to  wit,  on,  fat.,  aforesaid,  at,  Stc  ,  aforesaid,  in  cotisidera- 
tioo  that  the  said  pit.,  at  the  like  special,  &c.  of  the  said  deft,  had  retained  and  employed 
him,  the  said  deft.,  for  reward  to  him  in  that  behalf,  to  sell  and  dispose  of  certain  other 
goods,  wares,  and  merchandises  of  the  said  ph.,  of  great  value,  to  wit,  of  the  value  of  £100, 
of  lawful  money,  in  certain  parts  beyond  the  seas,  for  the  said  pit,  he,  the  said  deft.,  under- 
took, and  then  and  there  faithfully  promised  the  said  pit.,  to  use  due  endeavours  to  obtain 
payment  of  the  money  for  which  the  said  last-mentioned  goods,  wares,  and  merchandbes, 
should  be  sold,  for  the  said  pit.,  and,  cdthough  the  said  deft,  afterwards,  to  wit,  on,  &c.,  afore- 
said, at,  be,  aforesaid,  sold  the  said  last-mentioned  goods,  wares,  and  merd^ndises,  for,  and 
on  account  of  the  said  pit,  for' a  large  sum  of  money,  to  wit,  for  the  sum  of  £— — ,  of  like 
lawful  money,  at,  &c.,  aforesaid ;  yet  deft.,  not  regarding  his  said  promise  and  undertaking, 
so  by  htm  in  manner  and  form  aforesaid  made,  but  contriving  and  fraudulently  intending 
craftily  and  subtly  to  deceive  and  defraud  the  said  pit.  in  this  behalf,  did  not  nse  due  endea- 
vours to  obtain  payment  of  the  said  moneys  for  which  the  said  last-mentioned  goods,  wares, 
and  merchandises  were  so  sold  as  aforesaid,  but  wholly  neglected  and  refused  so  to  do ;  and 
by  means  and  in  consequence  thereof,  the  said  pit.  hath  not  as  yet  received  the  proceeds  of 
the  last-mentioned  goods,  wares,  and  merchandises,  and  is  likely  to  lose  the  same,  to  wit, 
•t,  be.,  aforesaid. 


Evidence  for  Plaintiff. 

In  General.^  Pit.  should,  in  the  first  place,  prove  the  deft's  retainer 
and  employment  as  stated  in  the- declaration :  Lopez  y.  De  Tasietj  1 
J9.  6r  B.  544.  If  the  same  was  by  any  written  document  between  them, 
it  should  be  produced  and  proved  in  the  usual  way.  If  the  damage  re- 
sulted from  a  deviation   from  specific  orders,  such   orders  should  be 
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proyedy  Cawp.  395;  and  so,  if  it  resulted  from  not  following  the  uaage 
of  trade  and  dealing:  the  usage  should  be  proved:  Smith  y.  Lascelles^ 
^  T.  R.  188,  Cowp.  488,  4  Burr.  2061 ;  6  T.  A  12.  In  general,  in 
order  to  render  an  agent  liable,  pit.  may  show  that  he  did  not  eiert  the 
same  vigilance,  care,  and  diligence,  as  a  prudent  person  would  exert,  and 
which  is  ^  question  for  a  jury:  see  Kilsby  v.  Williams^  5  B.  SjT  •^'  8^0, 
Patenonv.  Gandasequij  15  Ectsiy62,  Even  though  the  agent  is  bound 
to  adopt  the  usual  course  of  trade,  pit.  may  still,  to  prove  deft.'s 
£*67]  liability,  show  that  he  adhered  more  closely  to  it  *than  a  pru- 
dent and  skilful  agent  would  have  done,  and  thereby  occasioned 
a  loss:  2  Wih.  325;  Smith  v.  Laacelles,  2  T.R.  188,  Yelv.  202.  And, 
where  there  are  specific  instructions,  or,  in  the  absence  of  them,  an  usage 
of  trade,  and  pit.  sustains  a  loss  by  deft.'s  departure  from  them,  the  cir- 
cumstance of  deft/s  intending  a  benefit  to  his  principal  by  such  depar- 
ture will  not  avail  him,  Catlin  v.  Bellj  4  Camp.  183,  Dyer^  161,  I  H. 
•Bla.  159,  Cowp.  395;  though,  on  the  other  hand,  he  will,  in  general, 
be  safe  if  he  pursue  the  instructions  of  his  principal:  Moll.  329.  Any 
admission  made  by  deft  of  his  liability,  should  be  proved :  ante,  ^  Jld- 
missions.*^ 

Innin  Jletion  for  not  accounting  for  Ooods^  pit  must,  in  addition 
to  the  foregoing  evidence  as  to  retainer,  prove  the  delivery  of  the  goods 
td  deft,  in  the  character  of  agent,  as  alleged  in  the  declaration :  poaty 
title  "  Principal  and  Agent.^^  Proof  of  the  delivery  or  consignment 
of  -goods  will  vary  according  to  the  fact  If  there  was  an  invoice,  it 
should  be  proved,  post^  "  Secondary  Evidence.^'  The  value  of  the 
goods  should  be  proved :  if  the  deft,  has  sold  the  goods,  or  any  part  of 
them,  the  sale  should  be  proved :  the  pit.  should  prove  a  request  to  ac- 
count, though  it  may  be  proved  after  a  reasonable  time,  Topham  v. 
Braddicky  1  Taunt.  572,  12  Mod.  444,  and  also,  if  possible,  the  re- 
ceipt of  the  proceds  of  sale:  the  purchaser  will  be  a  good  witness  for 
this. 

In  an  actimi  to  recover  the  proceeds  of  sales  or  moneys  received  by 
the  deft,  which  would  be  recoverable  under  the  count  for  money  had  and 
received,  it  will,  in  addition  to  proof  of  the  receipt  of  the  money,  in  gen- 
eral, be  necessary  to  prove  the  transaction  is  closed,  Varden  v.  Pasker^ 
2  Esp.  Rep.  710,  Lucas  v.  Groning,  I  Stark.  392;  or  else  show  that  it 
is  the  fault  of  the  agent  that  it  is  not :  ib.     Letters  written  by  the  agent 
to  the  principal  will  be  evidence  against  him;  and,  if  he  has  rendered  an 
account,  he  will  be  bound  by  it     Shaw  v.  Picton,  4  B.  ^  C.  729.     A 
sale  of  the  goods,  and  actual  receipt  of  the  money  for  them,  will  be  pre- 
sumed, when  a  reasonable  time  has  elapsed  after  the  deft.'s  refusal  to 
account, /7er  Ld.  Ellenb.j  Hunter  v.  TVelshj  1  Stark.  224)  and  pit  will 
recover  on  proving  their  value:  ib.    Proof  of  deft  being  an  agent  under 
a  del  credere  commission,  supersedes  the  necessity  of  proving  the  re- 
ceipts of  the  proceeds:  Paley^  76,  Grove  v.  Dubois,  I  7^.  A.  112;  Bise 
V.  Dickason,  ib.  285.     See  further,  as  to  the  proof  against  an  agent  for 
money  had  and  received,  post,  '<  Money  Had  and  Recei^d.^^    If  the 
deft,  has  been  guilty  of  misconduct,  and  he  seeks  to  deduct  the  amount 
of  his  commission  on  the  sales  from  pit's  claim,  pit  should  prove  such 
misconduct:   White  y.  Chapman,  1  Stark,  113;  ante. 
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In  an  Action  far  selling  at  an  under  Price,  if  the  deft,  received 
any  specifii*  instructions  as  to  price,  they  should  be  proved :  Thifrtsne 
V.  Hutchinson,  3  Taunt.  117,  Willes,  407,  S  B.  fy  P.  489.  So,  if 
there  was  any  custom  or  usage  of  trade.  If  there  were  no  specific  in- 
structions, pit  should  prove  the  value  of  the  goods  and  the  sale  of  them. 
Prove  retainer  of  deft,  and  delivery  of  goods. 

In  an  Action  for  selling  on  Credit,  if  deft,  has  received  specific  in- 
structions, they  should  be  proved ;  otherwise  it  should  be  proved  that 
the  usage  of  trade  was  against  selling  on  credit:  12  Mod.  514 ;  Seott  v. 
Surman,  Willes,  407.  As,  an  usage  of  this  kind  in  the  sale  of  stock, 
Wiltshire  v.  Sims,  1  Camp.  258,  Lefevre  v.  Lloyd,  5  Tatint.  749,  12 
Mod,  514 ;  or  in  a  sale  by  an  auctioneer,  by  auction,  Bfmtm  v.  Staton, 
2  Chit.  jR.  353.  Proving  deft  bartered  the  goods  would  make  him  lia- 
ble: Guerriero  v.  Peile,  3  B.  fy  A.  616.  Though  there  be  no  specific 
instructions  or  usage  against  selling  on  credit,  pit  will  render  deft.*  liable 
by  proving  the  credit  given  was  unreasonable  and  not  customary:  Buls. 
183.     Prove  the  retainer  and  delivery  of  the  goods. 

*If  the  agent  has  taken  a  security  instead  of  cash,  pit.  may  show  [*681 
the  security  was  such  as  would  give  him  unnecessary  trouble  or 
risk:  Yelv.  202.  If  a  broker  employed  to  sell  goods,  sell  them  for  a 
bill  at  a  given  date,  and  draw  on  the  buyer  for  the  amount,  he  is  an- 
swerable on  the  bill  to  his  principal,  Lefevre  v.  Lloyd,  5  'Taunt.  749 ; 
or  if  he  take  a  security  payable  to  himself  from  the  purchaser,  and  give 
his  own  security  to  the  principal  for  the  net  proceeds,  he  will  be  liable, 
Simpson  v.  Swan,  3  Camp.  291 5  and  he  will  'be  liable  for  a  loss  arising 
from  mixing  up  the  proceeds  of  the  sale  with  his  own  at  his  banker's : 

11  Fes.  382;  R.  fy  M.  382. 

In  an  Action  for  selling  to  a  Person  unfit  to  be  trusted,  pU.  should 
show  the  party  was  in  reputed  bad  circumstaDces  at  the  time  of  the  sale, 

12  Mod.  514,  Wiltshire  v.  Sims,  1  Camp.  258;  or  that  such  was 
known  to  deft:  the  circumstance  of  deCt.'s  selling  his  own  goods  for 
ready  money  would  be  a  strong  inference  against  him,  ib.  Prove  the 
retainer  and  delivery  of  goods. 

In  an  Action  for  the  Loss  ofOoods,  if  the  agent  did  all  that  by  his 
industry  he  could  for  their  preservation,  Vere  v.  Smith,  1  Ven.  121, 
and  kept  them  with  the  same  care  he  did  his  own,  Coggs  v.  Bernard, 
2  Ld.  JRaym.  917,  Maltby  v.  Christie,  1  Esp.  Rep.  341,  he  will  not  be 
liable,  and  proof  must  be  adduced  accordingly  against  this.  An  agent 
is  not  liable  in  case  of  fire,  2  Mod.  100,  robbery,  Co.  Lit.  88,  b.,  or  any 
other  accidental  damage  happening  without  his  default:  ib.  and  Rol.  Ab, 
124.  However,  if  the  pit.  can  prove  the  loss  happened  by  previous 
neglect,  though  not  the  immediate  fault  of  the  agent,  he  will  render  the 
deft,  liable:  as,  if  goods  be  burned  in  a  warehouse,  in  the  removal  of 
which  there  has  been  an  improper  delay:  6  Ves.  496.  Prove  the  re- 
tainer and  delivery  of  goods. 

In  Action  for  Misconduct  when  employed  to  purchase.^    The  re- 
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tainer  must  be  provedc  it  is  the  duty  of  an  agent  to  buy  for  his  principal 
in  the  most  beneficial  manner,  and,  as  in  all  other  cases,  to  ojKercise  pro- 
per skill,  &c.;  and  he  will  be  liable  whenever  he  deviates  from  his  orders 
in  price,  quality,  or  kind :  Palej/j  28  to  36 ;  pit  should,  therefore  ad- 
duce his  proof  accordingly.  Where  an  agent  grossly  misstates  the  quan- 
tity of  goods  purchased  by  him,  and  such  misstatement  be  productive  of 
loss  to  his  employer,  he  would  be  liable,  though  the  agent  thereby  de- 
rived no  additional  pecuniary  benefit:  Ld.  M.  of  London  v.  Brandon^ 
Holt.  438,  441,  n.  Where  pit.  ordered  tobacco  of  the  best  quality,  and 
the  agent  purchased  it  of  so  inferior  a  description  that  a  person  to  whom 
it  was  shipped  brought  an  action  against  pit.  and  recovered,  it  was  held, 
that  pit  could  recover  from  his  agent  the  whole  damage  that  he  had  suf- 
fered by  his  neglect,  Mainwaring  v.  Brandonj  8  Taunts  202;  and  it 
will  be  no  waiver  of  principal's  right  though  he  may  have  received  a 
bought  note  not  stating  it  to  be  of  the  best  quality:  ib.  Pit  may  show 
he  sustained  a  loss  in  consequence  of  deft  himself  being  the  seller.  3 
CAi/.  Com.  L.  217. 

In  Action  for  not  Insuring^  after  proof  of  the  retainer,  pit  should 
prove  his  interest  in  the  property  to  be  insured :  Park  Ins.  4 ;  2}e/a- 
ney  v.  Stoddart^  1  T.  R.  24.  The  agent  must  insure  where  it  has  been 
the  course  of  dealing  to  do  so ;  or  where  the  principal,  having  effects  in 
the  agent's  hands,  orders  him  to  insure,  or  where  bills  of  lading  are  sent 
to  the  agent  conjointly  with  orders  to  insure,  he  must  do  so,  though  his 
principal  have  mortgaged  to  him  the  subject  of  insurance,  and  the  mort- 
gage have  become  absolute.  But  he  is  not  bound  to  insure,  at  all  events, 
but  only  to  do  his  utmost  to  effect jt:  Smith  v.  LaacelkSf  2  T.  B.  187. 
And,  in  all  cases  where  the  agent  makes  an  ineffectual  insurance,  or 
neglects  to  insure,  he  will  be  liable  in  the  same  manner  as  if  he  bad  been 
the  insurer  himself:  Mai.  86;  Beawes^  43;  Delaney  v.  Stod- 
[*69]  darty  1  T.  R.  24;  Wallace  v.  Telfair,2  T.  R.  188,  n.  ♦There- 
fore, if  an  agent  omit  to  insert  a  clause  usual  in  the  policy,  and 
loss  ensue  by  the  omission,  he  will  be  liable  for  the  sum  directed  to  be 
insured,  deducting  the  premium:  Mallough  v.  Barker^  4  Camp.  150. 
But  he  will  not  be  liable  to  an  action  for  neglecting  to  insert  in  a  policy 
a  liberty  to  carry  simulated  papers  not  mentioned  in  his  written  instruc- 
tions, though  it  may  have  been  verbally  communicated  to  him  that  simu- 
lated papers  were  to  be  used  in  the  voyage,  Fomin  v.  Oswell^  3  Campb. 
357;  or  wording  the  clause  so  as  not  to  include  certain  goods  intended 
to  be  insured,  he  will  be  liable :  Park  v.  Hammond^  2  Marshy  189;  6 
Taunt  495,  s.  c. 

In  Action  for  not  giving  Plaintiff  Notice  of  a  fact  known  by  the 
deft.,  and  which  ought  to  have  been  communicated  to  pit,  and  for  the 
want  of  which  a  loss  is  sustained  to  pit,  he  ahould  prove  deft's  know- 
lege  of  that  fact,  and  that  it  was  a  material  one :  such  as  proving  a  sale 
by  deft  without  information  to  pit,  13  Fin.  Ab.  4;  or  a  bill  of  exchange 
remitted  to  deft,  Beauxs^  431 ;  or  a  notice  of  insolvency  of  an  under- 
writer, 2  Camp.  546,  n.  As  to  attorney  not  giving  notice,  post.  The 
retainer  should  be  proved. 
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In  an  Action  against  a  gratuitous  Agent^  as  he  is  not  liable  for  a 
mere  noofeaaance,  pit  must  prove  he  has  been  guilty  of  miafeaaance :  2 
Ld.  Raym.  909;  Elsee  v.  Oatwaed,  5  T.  R.  143;  Wilkinson  t.  Co- 
verdate,  1  Esp.  Rep.  74.  Aa,  if  an  attorney  should  undertake  gratuit- 
ously to  conduct  a  cause,  and  he  did  so  conduct  it,  pit  should  show  he 
did  it  in  such  a  gross  manner  as  to  create  the  loss.  And,  in  all  cases,  in 
order  to  render  a  gratuitous  agent  liable,  pit  should  show  he  did  not  pay 
the  same  attention  to  the  trust  as  he  reasonably  would  for  himself  in  bis 
own  affairs :  3  Chit,  Com.  Lawy  215.  Mixing  money  of  principal's 
with  his  own  at  bankers,  and  they  fail,  he  is  liable  for  the  loss :  1  /.  4* 
W.  241;  Robinson  v.  fVardj  R.  ^  M.  274;  Maud  v.  JVater/unm,  2 
C.  4'  P»  579.    The  retainer  should  be  proved. 

Damage.]  The  pit's  damage  must  be  proved.  In  g^eral,  it  is  not 
necessary  to  prove  special  damage,  and,  if  pit  makes  out  his  case,  he 
will  be  entitled  td  nominal  damages  at  all  events.  If  pit  seeks  to  prove 
an  actual  damage,  a  loss  of  some  legal  benefit  should  be  proved;kf>roof 
of  the  loss  of  a  probable  advantage  is  not  sufficient :  Webster  v.  De 
Tastety  7  T.  R.  157;  Park.  In.  303.  ante.  The  pit  will  be  entitled 
to  recover  the  amount  of  any  direct  loss  by  the  goods,  Moll,  327,  Cr. 
J.  265^  as  well  as  any  sums  expended  by  him  in  reparation  to  others, 
and  the  measure  of  damages  ought  to  be  the  damages  and  costs  recovered 
in  the  action  against  the  pit:  Mainwaring  Vv  Brandon,  8  Taunt.  208. 
But  the  debt  to  be  recovered  from  the  agent  is  the  balance  only  of  mo- 
ney received  by  him  after  deducting  all  just  allowances,  though  not 
pleaded  by  way  of  set-off,  4  Burr.  2133 ;  but  he  will  not  be  liable  for 
interest  if  he  applies  the  money  to  his  own  use,  or  even  mixes  it  up' 
with  his  own  at  his  banker's :  Rogers  v.  Taylor,  2  Esp.  Rep.  704 ; 
Robinson  v.  Ward,  R.  fy  M.  274.  And,  where  the  goods  are  forfeited 
by  the  agent's  making  improper  entries  at  the  Custom  House,1the  extent 
of  bis  liability  is  said  to  be  the  co9t  price  of  the  goods,  if  to  be  exported, 
and  the  sale  price  if  they  are  to  be  imported,  with'  reference  to  the 
country  where  the  seizure  is  made:  Mai.  Lex.  Met.  83;  13  Vin.  M. 
4.  In  actions  against  agents  for  not  insuring,  ante  6*8,  pit.  can  only  re- 
cover according  to  his  interest,  which,  as  well  as  the  loss,  he  must  es- 
tablish in  proof:  Park.  Ins.  4;  Delaney  v.  Stoddart,  1  T.  R.  24;  post, 
*'  Policy.^*  The  amount  of  the  damages  which  the  pit  will  be  entitled 
to  recover,  will  be  the  sum  directed  to  be  insured,  deducting  the  pre- 
miums paid:  Mallough  v.  Barksr,A  Camp.  150.  As  to  what  deft 
may  deduct,  post,  71.' 

Evidence  for  Defendant. 

In  general,  deft,  should  be  prepared  to  disprove  pit's  case. 
A  variance*  in  the  declaration,  in  stating  the  retainer  as  an  abso-  [*70] 
lute  when  it  was  only  a  conditional  one,  would  be  ground  of  non- 
suit :  Lopes  v.  De  Tastet,  I  B.fy  B.  544.  Deft  may  show  in  defence, 
that  he  performed  his  employment ;  and,  if  the  terms  of  the  employment 
are  in  dispute,  he  should  be  prepared  to  prove  the  nature  of  them.  In 
an  action  for  misconduct,  he  may  show  he  pursued  the  express  orders  of 
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his  principftly  or,  in  the  absence  of  them,  that  he  punned  the  umal  and 
tccustomed  oonrae  of  tnde  and  dealings  proving  the  same.  Proring  his 
good  intentions  towards  principal  forms  no  defence,  ante^  67. 

"  It  is  a  settled  nde  of  law  that  an  agent  shall  not  be  allowed  to  dis- 
pute the  title  of  his  principal,  and  that,  therefore,  he  shall  not,  after  ac* 
.countbg  with  bis  principal  and  receiving  money  in  that  capacity,  after* 
wards  say  that  he  did  not  do  so,  and  did  not  receive  it  for  the  benefit  of 
his  principal,  but  for  that  of  some  third  person:"  per  Jibbott^  C.  J.y 
Dixon  Y.  Hamondj  2  B.ii^J2.  313. 

Fraud.']  Deft,  in  an  action  for  misconduct,  may  also  show  that  the 
transaction  in  which  he  was  employed  was  fraudulent,  but  he  must  show 
that  it  was  part  of  the  employment  to  defraud;  as  in  the  case  of  defraud- 
ing by  the  non-payment  of  duties,  for,  if  he  merely  show  that  the  duties 
were  not  paid,  it  will  be  insufficient:  Catlin  v.  Sellf  4  Camp.  184;  Me 
Wilkiruon  v.  Loudonsacky  ^  M.  fy  S.l\l\  Grass  v.  La  Pagtj  Holi, 
105*'7;  ■  He  may  also  show  that  his  compliance  with  his  instructions 
would  have  been  a  fraud  upon  others:  as,  where  an  agent  was  employed 
to  sell  certain  articles,  and  the  condition  of  the  sale  purported  that  the 
highest  bidder  should  be  the  purchaser,  but  the  agent  had  private  in- 
structions not  to  sell  under  a  certain  sum,  in  which  case  it  is  sufficient  if 
he  sold  to  the  highest  bidder,  though  for  less  than  the  sum  to  which  he 
was  secretly  limited:  Bezwell  v.  Ghristicj  Cowp.  395. 

That  Principal  has  adopted  his  Jlcts.\  Though  deft  has  not  com- 
plied with  pit's  instructions,  he  may  show  pit  has  adopted  his  acts,  as 
where  deft  has  put  out  pit's  money  on  interest,  and  he  receives  it  for 
any  time  with  knowledge,  it  will  be  an  affirmance  of  the  transaction,  and 
will  exempt  the  agent  from  liability  if  the  security  fail:  2  Freem.  R.  48 ; 
Eq.  Ca.  Jkbr.  708.  When  an  agent  deviates  from  his  instructions,  the 
principal  has  a  right,  as  soon  as  he  knows  of  the  deviation,  to  repudiate 
what  he  has  done;  but,  if  he  does  not  mean  to  accede  to  what  has  been 
done,  he  is  bound  immediately  to  take  steps  to  notify  his  dissent:  per 
Baylejfy  /.,  2  D.  fy  R.  270.  Deft  may  also  show  that  pit.  did  not  dis- 
close to  him  facts  within  his  (principal's)  knowledge,  and  whereby  the 
loss  occurred  :  Mayhew  v.  Earns,  3  B.  fy  C.  603. 

In  an  ^Action  for  not  Accountings  ante,  67,  he  should  be  prepared 
to  disprove  pit's  case,  and  show  he  hafe  duly  accounted. 

In  an  Action  to  recover  the  Proceeds  of  Goods  or  moneys  received 
by  him,  antCj  87,  he  should  disprove,  if  possible,  the  pit's  case  as  to  the 
*  receipt  of  such  moneys.  He  may  prove  the  transaction  is  not  closed, 
antCj  67;  he  may  show  he  has  paid  over  the  money  to  another  person, 
and  that  he  had  authority  to  do  so;  the  onus  lies  upon  him  to  show  that 
h^  had  such  authority :  Smith  v.  Watson,  2  B.  Sr  C.  407,  3  D.  fy  R. 
751.  Deft  may  also  prove  that  be  remitted  the  money  received  by  him 
for  his  principal  in  the  usual  way,  and  it  will  be  a  sufficient  defence, 
therefore,  where  pit.  engaged  deft  to  receive  money  for  him,  and  remit 
a  bill  for  it  by  post,  which  the  agent  did,  but  the  latter  was  suppressed 
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and  the  money  upon  the  bill  received  at  the  bankers  by  some  unknown 
person,  the  agent  is  discharged :  Warwick  v.  NoakeSf  Peak.  Rep,  68. 
Andy  where  a  steward,  in  receiving  rents,  takes  bills  from  persons  df  re- 
puted credit,  yet  he  will  be  excused,  though  the  bills  be  dishon- 
oured and  the  money  lost:  3  *J2tk.  480.  And  where  a  banker,  [*71  ] 
who  had  received  bills  of  exchange  for  the  purpose  of  procuring 
payment,  took  the  acceptor's  check  instead  of  money,  yet  he  was  held 
discharged,  though  the  check  was  dishonoured,  as  it  appears  that  the 
banker  only  pursued  the  usual  course  of  business:  Russell  v.  Hanket/j 
6  T,  R,  12.  Where  an  agent  takes  securities,  they  must  be  such  as 
principal  can  avail  himself  of  by  reasonable  diligence  and  without  risk 
or  trouble:  1  Buls.  104;  Yelv.  202;  Winch.  53.  And  an  agent  resid- 
ing abroad  may  shbw  that  money  was  subsequently  depreciated  by  edict, 
&c.:  Moll.  424.     As  to  fraud,  ante^  70. 

In  an  Action  for  Purchasing  damaged  Goods,  he  may  show  that 
the  goods  were  damaged  after,  and  not  before,  he  bought  them:  Mai.  84. 

In  Actions  far  Selling  on  Credit^  or  to  a  Person  unfit  to  be  trusted^ 
Or  for  the  Loss  of  Croods^  the  evidence  for  deft  may  be  collected  from 
ante,  67-8. 

In  an  Action  for  not  Insuring,  it  will  be  no  defence  to  him  to  show 
that  he  was  directed  to  insure  against  British  capture,  for  that  will  not 
render  the  whole  insurance  void,  but  only  pro  tanto:  Glaser  v.  Cowie, 
I  M.  fy  S.  52.  Deft  may  show  that  his  promise  to  insure  was  merely 
gratuitous;  and  that  he  never  acted  on  such  promise;  for,  if  he  once 
actually  interfered,  be  would  be  liable  for  gross  neglect,  Wilkinson  v. 
Coverdale,  1  Esp.  Rep.  74,  Marsh,  208;  or  that  he  had  no  effects  in  his 
hands,  and  declined  from  the  first,  Smith  v.  Lascelles,  2  T.  R.  189 ; 
and,  if  bills  of  lading  were  consigned  to  him,  that  he  refused  at  the  same 
time  to  accept  them,  ib.  In  an  action  against  an  agent  for  a  failure  in 
making  assurance,  as  it  is  a  principle  that  he  stands  in  the  place  of  an 
insurer,  he  is  entitled  to  any  defence  which  an  insurer  could  have  made, 
Park,  4,  Delaney  v.  Stodart,  1  T.  R.  24;  he  may,  therefore,  avail 
himself  of  a  deviation  in  the  voyage,  ib.,  22;  or  the  illegality  of  the  in- 
tended insurance,  Webster  v.  De  Tastet,  7  T.  R.  157.  And,  if  the  ne- 
glect complained  of  be,  that  by  the  non-communication  of  a  material  fact 
to  the  underwriters  in  making  the  insurance,  the  policy  was  avoided,  the 
agent  may  make  it  appear,  by  way  of  defence,  that  the  fact,  if  communis 
cated,  would  have  made  it  impossible  to  get  the  insurance  effected : 
Anon.  Cor.  Chambre,  J.  York  Sum.  Assizes,  1808. 

In  an  Action  against  a  gratuitous  Agents  he  should  be  prepared  to 
show  he  was  one,  and  that  he  acted  to  the  best  of  his  knowledge,  and 
was  not  guilty  of  gross  negligence,  but  took  the  same  care  of  pit's  goods 
as  of  his  own ;  and,  where  a  general  merchant  entered  goods  of  his  own 
and  other  person's  at  the  Custom  House,  under  a  wrong  entry,  whereby 
they  were  forfeited,  it  was  held  that  he  was  not  liable,  as  he  received  tto 
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reward,  and  was  not  of  a  profession  that  implied  skill :  Shiells  v.  Black- 
bume,  1  H.  Bl  158. 

To  reduce  damages^  deft,  is  entitled  to  deduct  all  just  allowances 
which  he  has  a  right  to  retain  out  of  the  sum  demanded,  without  plead- 
ing, or  giving  notice  of  set-off:  Dale  v.  Sollet,  4  Burr.  2133.  As  to 
such  charges,  see  ante^  Q9*  Deft,  may  as  well  prove,  if  possible,  he  actefl 
with  an  intention  of  benefiting  principal,  but  this  will  not  afford  a  ground 
for  defence,  ante^  67. 


Actions  against  Agent,  bt  Tqird  Persons. 

Form  of  Remedy j  Pleadings^  and  Precedents j  72. 
Evidence  for  Plaintiff,  72  to  75. 
Actions  against  A^ent  contracting  on  his  own  Account^  72. 
where  Principal  unknown,  ib. 
where  no  apparent  or  responsible  Principal,  ib. 
where  Agent  has  exceeded  his  Authority,  or  acted  under 

an  Authority  Principal  had  no  right  to  give,  74. 
for  Money  had  and  received,  ib. 
for  Torts,  ib. 
Evidence  for  Defendant,  75. 
Action  against  Agent  contracting  on  his  own  Account,  ib, 
wher^  Principal  was  unknown,  ib. 
where  Agent  has  exceeded  his  Authority,  or  acted  under 

an  Authority  Principal  had  no  Bight  to  give,  ib. 
for  Money  had  and  received,  ib. 
for  Torts,  ib. 


Form  of  Bemedy,  Pleadings,  and  Precedents. 

Thebe  is  no  peculiar  form  of  remedy  in  an  action  at  the  suit  of  tljird 
persons  against  an  agentjy^e  being  liable  only  as  a  principal,  and  nol  as 
agent:  consequently,  there  are  no  forms  of  pleadings  or  precedents. 
For  those  relative  to  attorneys,  auctioneers,  bailees,  carriers,  and  other 
such  particular  agents,  see  those  titles. 

Evidence  for  Plaintiff. 

In  Action  against  Agent  Contracting  on  his  own  Account."]  The 
proofs  relative  to  the  subject  matter  of  the  action  in  this,  as  well  as  the 
other  following  actions  against  agents,  will  be  similar  to  those  against 
other  parties  in  general.  Pit  should  show  that  the  deft,  personally  con- 
tracted, either  fty  parol  or  under  seal,  for  the 'performance  of  the  agree- 
ments in  his  own  name;  and  deft,  will,  in  general,  be  reaponsible, 
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though  he  describe  himself  as  agent,  and  though  the  principal  be  known. 
Where  an  agent  employed  to  wind  up  the  concerns  of  a  person  deceased, 
gave  an  undertaking  to  a  creditor  of  the  deceased  to  furnish  money  to 
meet  an  acceptance  which  such  creditor  had  given,  in  furtherance  of  an 
arrangement  for  delaying  payments,  in  hopes  that  funds  might  be  forth- 
coming, he  was  held  liable  on  such  undertaking,  though  he  was  merely 
a  clerk,  and  had  no  interest  in  the  goods  sold  by  the  creditor,  nor  had 
received  any  funds:  Maud  v.  fVaterhouse,  2  C,^  P.  579,    Where  •4. 
employs  B.  to  sell  goods  for  him,  and  C,  as  jS.'s  broker,  procures  a  pur- 
chaser, and  draws  a  bill  for  the  amount,  payable  to  %^,,  which  is  accepted 
by  the  purchaser,  but  dishonoured:  it  was  held  that  C.  is  answerable  to 
•tf.,  as  drawer  of  the  bill :  Lefevre  v.  Lioyd,  1  Marshy  318;  5  Taunt. 
749,  s,  c.     An  agent  to  a  country  bank,  to  whom  pit.  sent  a  sum  of  mo- 
ney, in  order  to  procure  a  bill  upon  London,  drew,  in  his  own  name,  for 
the  amount,  upon  the  firm  in  London,  the  two  firms  being  the  same : 
held,  that  the  agent  was  liable,  as  drawer,  although  pit.  knew  that  he 
was  agent,  anc^  supposed  that  the  bill  was  drawn  by  him  as  such, 
and  on  account  of  the  country  bank  to  which  the  *agent  paid   [*731 
over  the  money;  Leadbiiter  v.  Farrow,  5  M.  fy  S.  345.     And 
if  an  agent  expressly  stipulate  by  a  written  agreementy  or  under  seal, 
though  he  describes  himself  as  an  agent,  and  acting  on  behalf  of  another, 
whom  he  mentions,  he  will  be  liable.     Therefore,  where  an  agent,  by  a 
written  agreement,  expressed  to  be  made  by  himself,  on  behalf  oi  A,  B. 
of  the  one  part,  and  the  pit.  of  the  other,  stipulated  to  execute  a  lease  of 
certain  premises  to  the  pit.,  he  was  held  to  be  personally  liable;  and  it 
was  said  by  Best,  C.  J.,  that  there  was  no  distinction  between  agree- 
ments of  this  nature  by  parol  or  by  deed :  Norton  V.  Herron^  R.  fy  M. 
229;  5  Moo,  273.     And,  where  attorneys  gave  the  following  written 
undertaking,  '<  We,  as  solicitors  to  the  assignees,  &c.,'  undertake  to  pay 
thtf  landlord  his  rent,  provided  it  does  not  exceed  the  value  of  the  effects 
•  distrained,^'  they  were  held  personally  liable :  Burrell  v.  Jones,  SB. 
4"  •&.  47.  And,  if  an  attorney  personally  undertakes  to  withdraw  a  record, 
he  will  be  liable:  Iveson  v.  Conington,  I  B,  ^  C.  160;  2D.fyR.  307;  3 
Z>.  4*  R.  503:  Spittle  v.  Lavender,  5  Moo.  270;  R.  Sf  M.  229  \  post,  '^ At- 
torneys.^^    And  where,  by  deed,  an  agent  covenants  ^*  for  himself,  his 
heirs,''  &c.,  for  the  act  of  another,  he  is  personally  liable,  although  he 
describe  himself  as  agent:  Appleton  v.  Bincks,  5  East,  148.     But  the 
liability  must  clearly  appear  from  the  whole  context  of  the  instrument; 
therefore,  where  A.,  an  auctioneer,  being  employed  to  sell  an  estate  of 
B.%  signed  an  agreement  with  C.  for  the  purchase,  in  his  own  name, 
as  agent  of  B.,  and  B.  himself  shortly  afterwards  signed  it,  adding,  ^<  I 
hereby  sanction  this  agreement,  and  approve  of  A.^s  having  signed  it  on 
my  behalf,^'  it  was  held  that  A.  was  not  personally  Kable,  as  the  agree- 
ment by  A.  and  ratification  by  B,  formed  but  one  transaction,  and  showed 
thai  it  was  the  understanding  of  all  parties  that  A.  should  not  be  liable : 
5  Moo.  270.     Where  the  seller  of  goods,  with  the  assent  of  the  agent^ 
chooses  to  give  a  distinct  credit  to  such  agent,  knowing  him  to  be  such, 
the  agent  alone  can  be  sued:  Paterson  v.  Gandaiequi,  15  East,  62; 
Leggatt  V.  Reed,  I  C,  fy  P.  16.     As  to  evidence  in  defence,  jdoj/,  75. 
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In  Un  ^Action  where  the  Principal  was  unknown.'l  *  The  pit.  mty 
show  the  deft's  liability  on  a  contract,  by  reason  of  his  having  entered 
into  it  without  disclosing  his  principal,  and  though  it  be  known  that  the 
agent  iftctB  in  a  representative  character.  Therefore,  where  an  auctioneer 
does  not  disclose  the  name  of  his  principal  at  the  time  of  sale,  he  is  liable 
for  the  obn-completion  of  the  contract :  Hanson  v.  Roberdeau^  Peak* 
Rep.  163;  Mitchison  v.  Hewson,  7  T.  R.  350;  M^Brain  v.  Fortune^ 

3  Camp.  317 ;  15  Easi,  62 ;  Palejfy  293;  5  Moore,  270.  And,  where 
an  agent  residing  in  this  country  enters  into  a  contract  for  another  re- 
siding abfoad,  he  will  be  personally  liable;  De  Gaillon  v.  V^AigUj  1 
B.  4*  P.  368 ;  15  Eastf  69.  A  master  of  a  ship  is  generally  liable  for 
necessaries  furnished  abroad,  Cowp,  639,  WesterdeU  v.  Dale,  7  T.  R. 
312 ;  and  in  this  country,  unless  they  were  furnished  by  the  credit  of 
the  owner,  either  he  or  the  owners  may  be  sued,  Thompson  v.  Pindeny 

4  Carr.  4-  Payne,  159. 

In  an  Jiction  where  there  was  no  responsible  or  apparent  Princi- 
pal^  the  agent  is  liable.  Thus,  where  the  acting  commissioners  under 
a  navigation  act  entered  into  an  agreement  with  an  engineer  to  complete 
a  certain  work,  it  was  held  that  they  were  liable,  though  they  had  no 
funds:  ^mbL  769,  772.  So,  where  a^.  agreed  with  B.  and  C,  to  pave 
eertain  streets,  and  they,  on  behalf  of  the  parish,  agreed  to  pay,  they 
were  held  liable :  Hard.  205 ;  1  Bro.  C.  C.  101 ;  Paley,  293.  So, 
where  commissioners,  uQ,der  an  in^losure  act,  drew  drafts  on  their  bank- 
ers, it  was  held  that  they  .were  personally  responsible  to  the  banker  for 
the  sunis  paid  by  them  on  such  drafts :  Eaton  v.  Bell,  S  B.  fy  A.  35 ; 
Burrell  v.  Jones,  3  B.  fy  A.  47.    So,  where  parishioners  at  a  vestry 

make  an  order,  authorizing  the  churchwardens  to  repair  a  church, 
[*74]  the  churchwardens  are  alone  ^responsible:  Lanchester  v.  Trick* 

€r,  1  Bing.  201 ;  Same  v.  Freweti  2  Bing.  361.  Commission- 
ers and  churchwardens,  or  others,  the  agents,  who  employ  or  enter  into 
a  contract  with  another,  or  for  whom  an  agent  acts,  are,  in  general,  lia- 
ble, when  they  have  a  power  of  reimbursing  themselves  at  the  time  of 
the  contract;  and  on  this  principle  the  cases  in  1  Bro.  C.  C.  101,  Eaton 
V.  Bellf  5  B.  if  A.  34,  and  Brooke  v.  Quest,  cited  in  3  Bing.  481,  were 
decided.  And  on  the  same  principle,  in  Higgins  v.  Longton,  there 
also  cited,  it  was  held,  that  commissioners  of  a  turnpike  were  personally 
liable  to  persons  employed  about  the  construction  and  repairs  of  a  road; 
and  in  Brooke  v.  Ouest,  a  churchwarden  was  held  personally  liable  to 
a  person  whom  he  had  employed  to  draw  plans  of  a  church;  and,  as  we 
have  before  seen,  it  is  clear  such  agents  are  J^iabte,  if  they  personally  con- 
tract; ante,  78.  In  Sprot  v.  Powell,  3  ping.  478,  it  was  held,  that 
vestrymen,  who  signed  a  resolution,  ordering  the  parish  surveyor  to 
take  steps  for  defending  an  indictment  for  not  repairing  a  road,  were  not 
liable  to  the  attorney  employed  by  the  surveyor ;  they  having  no  power 
at  that  time  to  reimburse  themselves,  the  surveyor  should  have  been 
sUed.  But  the  agents  of  government,  acting  for  the  public,  are  not  liable 
to  be  sued  upon  contracts  made  with  them  on  behalf  of  government  So 
the  governor  of  a  colony  has  been  held  not  to  be  liable :  M^Beath  v. 
Haldimand,  1  T.  R.  172;  Unwin  v.  fFolsey,  ib.  674.  And  an  action 
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dots  not  lie  against  a  public  ofiBcer  (as  the  secretary  at  war),  by  iodividu- 
als,  for  sums  which,  as  a  public  officer,  he  is  authorised  to  pay  them,  al- 
though he  may  have  received  the  money  applicable  to  that  purpose: 
GidUy  V.  Lord  Palmersion,  3  B.  ^  P,  «75. 

Jfn  an  •Action  where  the  Jigent  has  exceeded  his  Jluthoritjfi  90  that 
the  Principal  is  not  liable,  or  acted  under  an  •Authority  which  he 
knows  the  Principal  has  no  right  to  give,  he  will  be  liable;  as,  where 
an  agent  sell  property  under  a  notice  that  it  does  not  belong  to  his  prin- 
cipal, and  in  which  case  the  pit.  should  prove  such  notice:  Cotvp,  566; 
4  Bur.  1984;  B.  N.  P.  133;  Fenn  v.  Harrison,  3  T.  R.  757:  Green- 
way  V.  Hurdj  4  ib.  553.  The  pit  should,  in  an  action  against  an  agent 
for  exceeding  his  authority,  be  prepared  to  prove  ^he  agency.  See 
•*  Principal  and  AgenU^^ 

In  Action  for  Money  had  and  received,"]  The  proofs  in  this  action 
willy  for  the  most  part,  be  found  post,  «  Money  Had  and  Received}* 
The  pit.  must,  as  a  general  rule,  prove  the  receipt  of  the  money,  for  the 
purpose  of  being  paid  over  to  the  pit,  an4  the  deft's  engagement  so  to 
pay  it  over:  WilUams  v.  Everett,  14  East,  590;  2  Roll  R.  441 ;  Fir- 
bank  v.  Bell,  I  B.Sr  A.  36;  1  Mdore  74.  Where  the  ieiction  is  to  re- 
cover money  received  by  an  agent  for  another,  who  has  no  right  to  it, 
pit  must  prove  the  payment  of  the  money,  and  the  purpose  for  which 
it  was  paid;  and  he  should  also  prove  it  has  not  been  paid  over,  Cox  v. 
Prentice,  3  M.  fy  S.  344,  Coiop.  565;  or  else  that  the  receipt  of  the  mo- 
ney was  obviously  illegal,  or  that  the  agent's  authority  was  wholly  void: 
Tawnson  v.  Wilson,  1  Camp.  396,  564;  Lovell  v.  Simpson,  3  Esp. 
Rep.  153.    As  to  stakeholders,  jdo^/,  <^  Money  Had  and  Received.'* 

In  Actions  for  Torts,  an  agent  is  considered  liable  for  all  torts  and 
wilful  trespasses,  though  done  by  the  authority  of  his  master,  and  in  the 
assertion  of  his  master's  rights,  12  Mod.  448,  6  ib.  212,  2  ib.  242,  I 
fVils.  328,  6  East,  450 ;  trover  lies  against  him,  ib.  Stevens  v.  ElweU, 
4  M.  4r  S.  261;  post.  The  pit.  should,  therefore,  prove  that  the  tort 
was  done  wilfully;  proof  of  a  mere  neglect  or  nonfeasance  will  not  suf- 
fice :  1  Chit.  PI.  12.  He  need  not  adduce  any  proof  as  to  the  agency. 
And,  where  a  coachman  loses  a  parcel,  the  master  is  the  proper  person 
to  be  sued:  6  Moore,  47.  An  agent  is  never  liable  for  the  negli- 
gence of  sub-agentSf  *but  recourse  must  be  had  against  the  prin-  [*75] 
cipal,  or  the  person  actually  committing  the  injury:  Stone  v. 
Cartwright,  6  T.R.  All-,  Bush  v.  Steinman,  I  B.fy  P.  405 ;  Brom- 
ley  V.  Coxwell,  2  ib.  438. 

Evidence  for  Defendant. 

In  an  Action  against  an  Agent  contracting  on  his  own  Account,  he 
should  endeavour  to  prove  the  contrary,  and  that  he  dontracted  in  the 
capacity  of  an  agent,  which  was  known  to  the  pit  at  th£  time  of  the  con- 
tract, and  that  the  deft,  had  authority  from  his  principal  to  make  the 


86  ALIEN. 

contract:  12   Ves.  352;  Paterson  v.   Oandattqui^  15  Ectst^  62,  66* 
Puley,  246;  3  P.  Wms.  277,  279.  ' 

In  an  Action  against  an  *3gent  because  the  Principal  was  tin- 
knov^n  at  the  time  of  making  the  contract,  the  deft,  should  endeavour  to 
diipBOva-the  fact,  either  from  reputation,  or,  which  is  preferable,  from 
fhe  pit's  own  knowledge. 

In  an  Jiction  against  an  Jlgent  for  exceeding  his  Authority ,  so 
that  the  Principal  was  not  liable,  or  for  acting  under  an  .Authority 
which  he  knows  the  Principal  had  no  right  to  give  deft,  should  be  pre- 
pared to  sho^  the  contrary,  and  prove  the  authority  he  had  from  his 
principal,  or  that  the  principal  had  such  right 

In  Action  for  Money  had  and  received."]  If  the  action  be  for  not 
paying  over  money  paid  to  the  agent  for  the  pit,  deft,  may  show  that 
the  ph.,  by  his  conduct,  did  not  consider  the  deft  as  holding  the  money 
on  pit's  account ;  and  that  deft  appropriated  the  money  properly  to 
other  purposes,  before  the  pit,  called  on  him  for  it:  Stewart  y.  Fry^ 
Holty  372.  In  an  action  to  recover  money  received  by  an  agent  for 
another,  who  had  no  right  to  it,  he  may  {)rove  in  answer  that  he  has  paid 
it  over  to  his  princip&l:  1  Str.  480;  Cou^.  69;  1  Vern,  136;  Grreen- 
way  v.  Hurdy  4  T.  R.  553.  The  payment,  however,  must  be  an  actual 
payment;  therefore,  the  mere  passing  of  such  money  in  account  with 
his  principal,  or  making  a  rest  without  any  new  credit  given,  ^sh  bills 
accepted,  or  a' further  sum  advanced,  is  insufficient:  Cox  v.  Prentice^  3 
M.  fy  S.  344;  Cowp.  565;  1  Moore^  74;  1  Str.  480.  See  the  case  as 
to  stakeholders,  and  when  an  agent  is  liable  for  money  had  ^nd  received, 
to  be  paid  over  to  a  third  person:  posty  ^^ Money  Had  and  ReceivedJ*^ 

In  Actions  for  TortSj  deft  should  be  prepared  to  show  that  the  tort 
was  done  through  mere  negligence,  and  as  the  mere  agent  of  another^ 
and  by  his  authority :  he  should  strictly  prove  the  agency. 


AGREEMENT. 


See  "Assumpsit,'*   <* Handwriting,"  "Secondary    Evidence," 
"Parol  Evidence,"  and  the  various  titles  of  defences. 


ALIEN. 

How  Defendant  may  avail  himself  of  Defence  of  Plaintiffs  s  being 
one,]    The  deft  may  avail  himself  of  a  defence  of  this  nature  under  the 

general  issue,  if  the  pit  was  an  ali^n  enemy  at  the  time  of  the 
[♦76]  plea  *plelded  :  Boug.  749,  n.;  6  T.  R.  24  ;  13  Ves.  71.    Yet, 

if  the  disability  accrued  by  war  after  the  contract  was  made,  the 
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same  should  be  pleaded  specially,  3  Camp.  152-3-4, 15  East,  260,  8  T. 
E.  166,  6  T.  S.  24,  I  S.^  P.  222 ;  and,  if  a  neutral  become  an  alien 
pending  the  suit,  this  should  be  pleaded  in*  abatement,  as  it  only  sus- 
pends the  action  :  3  Camp.  152.  This  plea  of  alien  enemy  cannot  be 
pleaded  with  any  other  plea,  12  East,  206,  I  B.  Sr  P.  222,  n.;  for  wWch 
reason  it  may  be  advisable  to  plead  it  in  abatement,  when  it  ea0  bt  so. 
Aa  to  the  defence  of  husband  or  wife  being  an  alien,  ante,  ^^Matwntnt, 
Coverture?^ 

Form  0/  Plea,  ^c]  As  this  plea  is  not  favoured  in  law,  the  greatest 
degree  of  certainty  is  requisite  in  framing  it;  and  deft,  must  state  that 
pit.  not  only  was  or  is  an  alien,  but  that  he  came  to  England  without 
letters  of  safe  conduct  from  the  king:  8  T.  R.  167.  To  this  plea  the 
pit.  may  either  deny  the  fact,  or,  if  true,  may  reply  a  license,  &c.,  to 
reside  in  this  country :  43  Geo.  3,  c.  155.  See  ^^PUas^^  ^'^Beplica- 
tionsJ' 

Precedents.]  Pleas  of  this  nature  are  so  rare,  that  it  is  not  considered 
requisite  to  give  the  form  of  one.  See  a  form  of  plea,  3  Chit.  PL  910-1; 
of  a  replication  of  license,  1 148 ;  of  plea  in  abatement,  1  fVent.  7,  42^ 
51,  Lit.  Ent.  I. 

Evidence.']  The  evidence  must  necessarily  depend  on  the  fact  put 
in  issue  by  the  replication.  If  the  pit.  deny  his  being  an  alien,  the 
proof  of  the  negative  lies  on  pit.  If  he  deny  he  was  an  enemy,  the  deft, 
will  be  bound  to  prove  he  was,  by  proving  the  war  between  this  country 
and  that  of  which  the  pit.  was  a  subject :  post,  ^^War.^^  If  the  pit.  re- 
plies a  license,  he  will  be  bound  to  prove  it;  post,  ^^Public  Dqcu- 
mentsJ*^ 
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How  Dtjendant  may  avail  himself  of.]  Deft  may  avail  himself  of 
this  defence  in  assumpsit  or  debt,  on  simple  contract,  under  the  general 
issue,  Hodgson  v.  E.  Ind.  Comp.,  8  T.  R.  280 ;  and  in  debt  on  a  deed, 
or  in  covenant,  under  the  plea  of  non  est  factum:  5  Co.  23,  119; 
B.  N.  P.  172 ;  1  Chit.  PI.  425,  8. 

Evidence  for  Defendant. 

Ej^ect  qf  Alteration.]  If  a  contract,  either  by  specialty  or  parol, 
be  once  entered  into,  any  subsequent  alteration  thereof  by  a  party  inte- 
rested, without  the  consent  of  the  other  party,  in  any  material  part,  will 
render  the  contract  wholly  invalid  d/  common  law,  as  against  the  party 
not  consenting  to  such  alteration ;  and,  in  such  case,  he  is  not  bound  to 
perform  the  contract,  even  in  its  original  terms,  on  account  of  the  fraud 
attempted  to  be  practised  on  him,  and  the  jealousy  of  th#  law  to  prevent 
friud:  Cam.  D.  Fait.  Cro.  E.  626 ;  Master  v.  MUctj  4  T.  R.  320;. 
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Sanderson  v.  Symands,  \  B.fy  B.  430;  Fairlie  v.  Christie^  1  3foot«, 
1 14.  And  any  material  alteration  made  in  a  contract  requiring  a  stamp, 
after  it  has  been  once  perfected,  and  has  become  an  available  security, 
even  with  the  consent  of  the  parties,  will  require  a  fresh  stamp ;  which 
if  not  added,  will  discharge  the  party,  by  operation  of  the  Stamp  Laws, 
Bathe  r.  Taylor,  15  Easfj  416 ;  ^nd,  in  the  case  of  bills  of  exchange 
and  promissory  notes,  such  an  alteration  would  render  them  absolutely 
void :  postf  ^^Bills  of  Exchangt?^  But  no  alteration  made  in  further- 
ance of  the  original  object  and  meaning  of  the  parties,  and  for  the  pur- 
pose of  correcting  an  error,  can  render  the  instrument  invalid,  even  as 
respects  the  Stamp  Laws ;  infra  andpost, «« SiampJ' 

•Whether  the  alteration  be  by  erasure  or  addition,  and  whe- 
[*77]  ther  the  original  writing  be  legible  or  not,  is  immaterial.  The 
alteration  of  one  or  two  |)arts  of  an  agreement  discharges  the 
party  liable  thereon,  if  made  without  his  concurrence.  Thus,  a  material 
alteration  in  a  sale  note  by  the  broker,  after  the  bargain  made  at  the 
instance  of  the  seller,  without  the  consent  of  the  purchaser,  annuls  the 
instrument,  so  as  to  preclude  the  seller  from  recovering  upon  the  con- 
tract evidence  by  the  instrument  so  altered  by  him  :  Powell  v.  Divettf 
15  Easfj  29;  Whitcher  v.  Hall,  S  B.  fy  C,  269;  8  2>.  Sr  R.  22.  An 
alteration  before  execution  of  the  contract  cannot  affect  its  validity: 
if\fra. 

The  alteration  must  be  in  a  material  part:  for  the  alteration  of  a 
written  instrument  in  an  immaterial  part,  by  the  erasure  or  addition  of 
a  word  not  affecting  the  sense,  does  not  discharge  the  party  bound  from 
responsibility,  although  such  alteration  was  made  without  his  consent,  or 
against  his  will,  by  an  interested  person,  Sanderson  v.  Symonds,  1  B. 
fy  B.  426 ;  or  by  a  stranger^  Waugh  v.  Bussel,  5  Taunt.  707.  Where 
blanks  were  left  in  a  mortgage-deed,  in  a  part  not  affecting  the  mort- 
gagee, and  such  blanks  were  filled  up,  and  interlineations  made  in  the 
same  part  of  the  deed  after  execution  by  the  mortgagee,  the  alteration 
being  in  an  immaterial  part  of  the  deed,  it  was  held  the  deed  was  not 
avoided  :  Doe  d.  Lewis  v.  Binghamy  AB.fyJi.  672;  and  see  Com.  D. 
Fait.  F.  1 ;  Hall  v.  Chandless,  4  Bing.  123.  An  alteration  in  a  mate- 
rial part  discharges  the  deft. ,  even  though  the  alteration  is  beneficial  to 
him:  Semb.  Whitcher  v.  Hall,  6  B.fyC.  269;  hD.fyR.  22.  It  seems 
the  alteration,  however,  should  be  a  substantial  one :  ib.  With  respect 
to  what  is  a  material  alteration,  it  must  necessarily  depend  on  its  nature, 
and  the  nature  of  the  contract.  Where,  after  the  execution  of  a  policy, 
the  time  of  sailing  was  enlarged  by  the  assured,  and  acquiesced  in  by  all 
the  underwriters  except  the  deft,  it  was  held  this  was  a  material  altera- 
tion, and  that  the  policy  was  void  as  to  him :  Fairlie  v.  Christie,  1 
Moore,ll4',  post,  ^^Siamp;'^  and  see  the  various  instances  as  to  bills, 
Mgf,  ^*Bills  of  Exchange.'' 

^he  alteration  must,  to  discharge  the  party,  be  made  by  the  ph.,  or  a 
party  interested,  4  T.  R.  820,  Johnson  v.  D.  of  Mar&oro.,  2  Stark. 
313,  Sanderson  v.  Symonds,  1  B.  fy  B.  430;  when  it  would  not  be  any 
discharge  if  made  by  accident,  Wilkinson  v.  Johnson,  3  B.  ^  C.  428, 
S  D.fy  R,  433,  Palm.  403,  or  by  a  stranger,  provided  the  original 
terms  ojf  the  instrument  can  be  ascertained :  ib.;  Rapsr  v.  Birkbec&f  15 
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Bast,  17 ;  11  Co.  R.  «7,  a.;  per  Dallas,  ^.,  \  B.  fy  B.  430.  Thus  a 
deed,  which  had  erasures  in  it  and  from  which  the  seal  was  idrn,  was 
held  good;  it  appearing  that  the  seal  was  torn  off  by  a  boy:  Palm,  403. 
So,  where  an  umpire  had  altered  his  award  after  his  authority  was  at  an 
end,  the  court  refused  to  set  it  a^ide,  but  ponfirmed  it  for  the  original 
sum  awarded,  which  was  still  legible;  saying,  that  the  umpire  was  to 
be  considered  as  a  mere  stranger,  but  that,  if  the  alteration  had  been  made 
by  a  party  interested  in  tlie  award,  it  would  have  been  otherwise:  Hen- 
/rey  t.  Bromley^  6  Easi^  309.  And  where,  on  a  bond  conditioned  to 
pay  ^i^lOO  by  six  equal  payments  of  j616.  13^.  ^d.  on  tlie  third  of  Octo- 
ber in  every  year,  until  the  full  sum  of  one  pounds  was  paid,  a  stranger 
inserted  the  word  hundred  between  one  and  pounds,  the  sense  being 
sufficiently  manifest  before  the  alteration,  that  the  condition  was  for  pay- 
ment of  J6100,  by  six  yearly  instalments  of  dS16.  13^.  4d^  it  was  held, 
that  the  insertion  of  the  word  hundred  did  not  alter  the  sense^  and  was 
therefore  immaterial,  and  did  not  destroy  the  bond :  fVaugh  v.  Bussely 
5  Taunt,  707.  Nor  would  such  an  alteration  void  the  instrument, 
though  made  without  the  consent  of  the  deft,  and  by  an  interested  per- 
son: Sanderson  v.  Symondsy  I  B.  ^  B.42G, 

The  alteration  must,  to  discharge  the  party,  be  made  against  his  con- 
sent: for,  if  it  be  made  merely  for  the  purpose  or  correcting  a  mistake, 
and  in  furtherance  of  the  ofiginal  intention  of  the  parties^  such  alteration 
will  not  discharge  either  party,  either  at  cOmftion  law,  or  as  re- 
gards the  stamp  *laws:  Sanderson  v.  Syfnonds,  I  B.  fy  B,  [*78] 
426;  see  instances,  Ch.  B.  102.  A  substantial  alteration  made 
in  an  instrument  of  guarantee,  without  the  consent  of  the  surety,  even 
though  the  alteration  is  beneficial^  will  discharge  such  surety :  2  Bro. 
a  C.  579;  2  Ves.  J.  542  ;  3  Mer.  272;  Heard  v.  fFadham,  1  JUast, 
619;  French  v.  CampbelL  2  H.  B.  163;  6  T.  R.  200,  s.  c;  Matson 
V.  Booth,  5  M.4k  S.  223 :  5  B,  4-  C.  269  ;  S  B.  ^  B.  22.  There  can 
be  little  doubt  that  an  alteration  in  a  material  point  would  avoid  the 
contract,  if  made  without  the  consent  of  the  party  to  be  bound  ;a]though 
such  alteration  rendered  the  instrument  conformable  with  the  ofiginal 
intention  of  the  parties ;  for  parol  testimony  of  such  meaning  could  not, 
in  such  case,  be  admissible  in  contradiction  to  the  written  contract,  as 
it  was  originally  worded  by  both  parties:  Kershaw  v.  CoXj  3  Esp.  Rep. 
246;  Cole  v.  Parkin,  12  East,  471 ;  Bathe  v.  Taylor,  15  East,  415. 
Where  there  are  several  parties  to,  and  several  interests  in,  a  contract, 
an  alteration  by  the  consent  of  one  of  such  parties,  his  interest  only 
being  thereby  affected,  will  not  discharge  the  others,  though  against 
their  consent  Therefore,  when  a  lease  of  lands  was  made  by  A.  to  B., 
at  the  request  of  C,  D.,  and  E.,  out  of  which  B.  was  to  grant  underleases 
at  the  direction  of  D.,  E.,  and  F.  (the  object  of  which  underleases  was 
to  secure  a  ground-rent  to  A.  and  C.),  and  subject  to  such  underleases, 
was  to  stand  possessed  of  the  lease  in  trust  for  D.  and  E.,  who  were  par- 
ties to  the  original  lease :  after  C,  D.,  and  E.  had  executed  that  lease, 
and  before  A.  or  B.  had  executed  it,  the  lease  was  altered,  with  the  con- 
sent and  privity  of  C.  only,  by  an  erasure  which  excluded  a  certain  por- 
tion of  land  inserted  by  mistake,  but  in  which  D.and  E.  had  no  interest, 
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and  fC  &(nd  B.  then  exccutod  the  lease:  it  was  held  that  this  alteration 
did  not  lender  it  invalid:  Hall  v.  Chandless,  4  Bing.  123. 

Proof  of  Mteration.]  If  the  alteration  appear  upon  the  face  of  the 
instrument  which  the  opposite  party  adduces  in  support  of  his  case,  inas- 
much as  such  alteration  gives  the  appearance  of  fraud,  it  imposes  upon 
such  party  the  proof  of  explaining  away  the  same :  Singleton  v.  Butler^ 
2  B.  ^  P.  283 ;  Johnson  v.  D,  of  Marlboro.,  2  Slark.  213.  But  it  is 
at  all  times,  if  practicable,  advisable  for  the  other  party  to  prove  the  al- 
teration ;  and  it  is  necessary  to  do  so,  if  the  alteration  is  not  apparent  on 
the  face  of  the  instrument,  or  it  is  doubtfully  so.  For  this  purpose,  deft, 
should  be  prepared  to  prove  the  original  contract  from  a  copy,  or  other- 
wise, or  by  witnesses  who  can  speak  to  the  same.  He  should,  if  possi- 
ble, *prove  the  alteration  itself,  and  that  it  was  made  by  the  pit.,  or  for 
him,  with  his  consent;  and,  if  the  erasure  or  alteration  be  so  done  as  to 
be  scarcely  perceptible,  it  would  be  advisable  to  subpoena  some  party, 
sucM  as  an  officer  from  the  bank,  who  is  accustomed  to  discover  forgeries, 
&e.,  or  alterations  of  this  nature.  If  it  be  expected  pit.  will  endeavour 
to  prove  deft's  assent  to  the  alteration,  deft,  should  be  prepared  to  rebut 
such  evidence. 


Evidence  for  Plaintiff. 

We  have  seen  how  far  the  burden  of  explaining  away  an  alteration 
lies  on  the  pit.,  supra;  also  as  to  how  far  an  alteration  avoids  a  contract. 
The  pit.  should  be  prepared  to  show  that  the  erasure  was  made  at  the 
time  of  the  contract  being  entered  into,  by  means  of  the  subscribing 
witness,  or  otherwise.  If  it  was  made  afterwards,  for  the  purpose  of 
furthering  the  original  intent  of  the  parties,  the  pit.  should  be  prepared 
to  prove  that  fact:  ante,  77.  In  some  cases,  indeed,  the  instrument 
itself  would  show  such  intent:  5  Taunt.  707,  an/e,  77.  If  the  erasure 
was  made  by  the  subsequent  assent  of  the  deft.,  such  subsequent  assent 
should  be  proved:  see  ^^ Admissions ^^*  *^ Written  Evidence,^*  post, 
^^Bills  of  Exchange.*' 


[*79]  AMBIGUITY. 

See  "  Parol  Evidencs." 

ANCIENT  DEEDS,  &c. 
See  «  Deeds." 


(91) 

ANCIENT  WINDOWS. 
See  "  NmsANCE." 

Form  of  Remedy^  79. 
Form  of  Pleadings^  ib. 
Precedents  in^  80. 

Declaration  for  obstructing  an  Ancient  Window ^  ib. 
for  continuing  the  Obstruction,  81. 
Evidence  for  Plaintiff j  ib. 

in  general,  ib. 

Plaintiff^s  Interest  in  Premises,  ib. 

Situation  of  Premises,  ib. 

Right  to  the  Windows,  ib. 

D^endant  caused  the  Injury,  82. 

The  Injury,  ib. 

Damages,  S3. 
Evidence  for  D^endanf,  ib. 

against  Plaintiff's  Right,  ib. 


Form  of  Remedy. 

The  form  of  remedy  for  the  obstruction  ef  light  or  air  through  ancient 
windows,  by  any  erection  not  on  the  plt.'s  land,  whether  in  the  name  of 
tenant  in  possession  or  the  reversioner,  is  by  an  action  on  the  case.  The 
form  is  the  same,  though  the  pit.  claim  by  grant;  1  Price,  38.  When 
an  injunction  will  be  granted,  see  2  Sioans.  333.  The  only  remedy  a 
party  has  against  another,  for  opening  a  new  window,  or  enlarging  or 
raising  an  ancient  one,  so  as  to  disturb  pit's  privacy,  or  otherwise  annoy 
him,  is  to  place  some  erection  on  the  plaintiff's  land,  opposite  to  the 
offensive  window^  or  part  newly  enlarged  or  raised,  taking  oare  to 
commit  no  trespass,  Chandler  v.  Thompson,  3  Camp.  80 ;  Weld  v. 
Hornby^  7  East,  195 ;  such  party  cannot  bring  an  action,  ib.  There  is 
DO  remedy  for  the  mere  obstruction  of  a  prospect :  9  i?.  58;  Riviere  v. 
Bower,  1  R.  fy  M.  25;  Back  v.  Stacey,  2  C.  ^'P.  466.  A  party  cannot 
obstruct  an  ancient  light,  because  it  is  against  the  protrisions  of  the 
Building  Act,  14  G.  3,  c.  78 ;  Titterton  v.  Conyers,  1  Mars.  140. 

Form  of  Pleadings. 

Declaration.]  The  venue  must  be  local :  1  Taunt.  379.  It  is  suf- 
ficient in  actions  of  this  nature  for  plaintiff  to  declare  on  his  possession 
of  the  house,  as  in  the  following  precedent,  and  it  need  not  be  stated 
pit  was  lawfully  possessed:  1  East,  244,  212;  Dowland  v. 
Slade,  5  East,  276.  And  it  is  *improper  to  set  out  his  title,  or  [*80] 
allege  prescription,  &c.  as  it  is  merely  matter  of  evidence,  and  the 
form  is  the  same,  whether  the  pit  claim  by  prescription  or  grant :  I 
Price,  38.     This  subject  is  fully  explained  in  2  Saund.  113,  a.  (1.)  to 
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li4t.^.'  Stating  an  insufficient  title  is  demurrable  :  2  Ld.  Raym,  228; 
1  Salk,  ^^5.  In  declaring  of  the  suit  of  a  reversioner,  his  interest  must 
be  <fescribed  accordingly,  though  it  ia  sufficient  to  allege  generally  that 
the  premises  were  in  the  possession  of  a  third  person,  as  plt.'s  tenant; 
in  thus  stating  the  title,  see  post^  ^^Nuisance.^^  The  local  situation  of 
the  premises  need  not  be  described,  and,  if  stated,  a  variance  in  it  would 
be  fatal;  it  is  not  necessary  to  state,  as  in  some  precedents,  that  the 
windows  were  ^^  ancient :^^  Com.  D.  ^Action  sur  le  case,  E.  1;  2  Sound. 
113,  6.  114;  1  Price,  27.  The  precise  day,  in  stating  the  obstruction, 
is  immaterial:  Cro.  EL  191.  The  statement  of  the  injury  need  not  be 
with  local  certainty,  and  it  is  sufficient,  if  it  be  laid  at  any  place  within 
the  body  of  the  county  :  Mersey  Navig.  Com.  v.  Douglas,  2  East,  502; 
Jefferies  v.  Buncombe,  11  ib,  226.  The  mode  of  obstruction,  if  stated, 
should  be  according  to  the  fact;  but  there  is  no  occasion  to  state  %uch 
mode,  and  it  will  suffice  to  declare  as  in  the  following  precedent:  3 
Leon.  13,  Cro.  J.  606;  1  ^.  4-  P.  180;  1  Ld.  Bay m.  452;  WilleSj577; 
There  is  no  occasion  for  alleging  that  the  obstruction  raised  was  on  a 
new  foundation;  though  in  London  a  person  may  build  upon  an  ancient 
foundation,  against  the  lights  of  another:  Yelv.  215 ;  1  Rol.  558 ;  1  Bur. 
S48 ;  2  Swans.  333.  As  the  filing  the  bill  in  K.  B.  is  the  commence- 
ment of  the  suit,  it  is  always  correct,  in  that  court,  to  state  the  obstruc- 
tion still  continues:  Swancot  v.  fVestgarih,A  East,  76 ;  Best  v.  Wild- 
ing, 7  T.  B.  4.  But,  in  2  Chit.  PI.  770,  it  is  said  that  in  C.  P.  <*  it 
seems  more  correct  here  to  insert  a  particular  day."  It  is  not  necessary 
to  state  the  commencement  6(  a  nuisance,  where  the  pit.  proceeds  for  its 
continuance,  for  it  is  said  that,  <'  as  the  action  of  the  case  declareth  the 
whole  matter,  it  is  not  material  when  the  nuisance  was  erected:"  Cro. 
E.  191;  see  also  1  Ld.  Baym.  370;  I  Salk.  10;  Carth.  455;  vide, 
^^Case.^^  Where  the  party  proceeds  for  a  continuance  of  a  nuisance 
against  the  feofee  or  lessee  of  the  original  obstructor,  it  has  been  consi- 
d«*ed  necessary  to  state  a  previous  request  or  notice  to  remove  such 
nuisance:  Willes,  583;  Cro.  J.  555;  5  Co.  100-1;  Jenk.  260.  But, 
on  a  question  as  to  the  necessity  of  proving  such  request.  Abbot,  C.  J., 
observed,  <'  that  a  person  who  takes  premises  upon  which  a  nuisance 
exists,  and  continues  it,  takes  them  subject  to  all  restrictions  imposed 
upon  his  predecessors;"  therefore,  where  such  predecessor  was  not 
entitled  to  notice,  it  can  hardly  be  necessary  to  allege  it :  Salmon  v. 
Btnsley,  \  B.  8r  M.  189. 

Plea,  ^c]  The  plea  will  be  the  general  issue.  Under  this  plea  it 
has  been  held  deft,  may  show  a  custom  of  London  to  build  on  an  ancient 
foundation  to  any  height,  Com.  Bep.  273,  1  fFils.  45, 175,  2  Mod.  274; 
or  he  may  give  in  evidence  pit's  license,  or  any  other  fact  which  can 
show  deft,  had  a  right  to  obstruct  the  light,  he:  Winter  v.  Brockwell, 
8  East,  308;  2  Mod.  6;  Com.  Bep.  273,  n.;  5  B.  4'  C.  221. 
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Precedents, 

SlGlABATIOir  Iir  CASI,  FOB  OBSTBUCTIHS  AIT  AHCnKT  WIBSOW. 

For  that  whereas  the  said  pit,  long  before,  and  at  the  tioae  of  the  committing  of  th€  grier- 
ances  hereafter  next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  law- 
faNy  possessed  of  a  certain  messuage  and  premises,  with  the  appurtenances,  situate,  and 
being  at,  (heal  tUtuUion,  but  if  any  doubt  as  to  itj  omit  the  Mome,  and  state  the  house  to  bt 
situate  merely)  in  the  counter  of  B.,  in  which  said  messuage  and  premises,  with  the  appurte- 
nances, during  all  the  time  aforesaid,  there  were,  and  still  of  right  ought  to  be, 
divers,  to  wit,  six  windows,  through  which  the  light  and  *air,  during  all  the  time  f'KQ1 1 
aforesaid,  ought  to  have  entered,  and  still  of  right  ought  to  enter,  int»  the  said  raes-  L  ^  ^  J 
tuage  and  premises,  with  the  appurtenances,  for  the  convenient  and  wholesome 
use,  occupation,  and  enjoyment  thereof,  and  of  which  said  premises  the  said  deft,  hath  al- 
ways had  notice,  to  wit,  at,  &c.,  in  the  county  aforesaid.  Yet,  the  said  deft.,  well  knowing 
the  premises,  but  contriving  and  wrongfully  and  unjustly  intending  to  injure  and  prejudice 
the  said  pit.,  and  to  deprive  him  of  the  use,  benefit,  and  enjoyment  of  the  said  windows,  and 
to  annoy  and  incommode  him  in  the  use,  possession,  and  enjoyment  of  the  said  messuage 
and  premises,  with  the  appurtenances,  heretofore,  to  wit,  on,  kc,  (any  day  about  the  /tme), 
and  on  divers  other  days  and  times  aforesaid,  and  before  the  commencement  of  this  suit,  to 
wit,  at,  &c.  aforesaid,  wrongfully  and  injuriously*  greatly  darkened  the  said  windows,  and 
hindered  and  prevented  the  light  and  air  from  coming  and  entering  unto,  into,  and  through 
the  said  windows,  into  the  said  messuage  and  premises,  with  the  a|)purtenances,  and  the 
same  have  thereby  been  rendered  and  are  uncomfortable,  unwholesome^  and  unfit  for  habi- 
tation, and  the  said  pit.  hath  thereby  been,  and  still  is,  greatly  annoyed  and  incommoded  in 
the  use,  possession,  and  enjoyment  of  his  said  messuage  and  premises,  with  the  appurte- 
nances.   [If  any  tpecial  damage,  stale  if] 

SSCOITD  COUITT  VOB  COlTTTSXriiro  THB  OBSTBTTCTIOB. 

[5eeoru2  count  same  as  the  first,  to  the  asterisk,  and  then  stale  as  follows ;]  kept  and  conti- 
nued, and  caused  to  be  kept  and  continued,  the  said  windows  greatly  darkened,  and  hindered 
and  prevented  the  light  and  air  from  coming  and  entering  into  and  through  the  same,, into 
the  said  messuage  and  premises,  for  a  long  space  of  time,  to  wit,  hitherto.  By  means,  &c. 
(Conclude  as  in  the  first  count,) 

Plea,  see  fbrms,  post,  "  Case." 

Evidence  for  Plaintiff. 

f 
In  GeneraL]  Every  man  on  his  own  land  has  a  right  to  all  the  light 
and  air  which  will  come  to  him  ;  and,  if  he  erect  on  such  land  buildings 
with  windows,  looking  towards  the  adjacent  premises,  and  the  owner 
thereof  suffer  the  light  and  air  to  pass  to  those  windows,  without  inter- 
ruption, for  twenty  years,  (within  which  period  they  may  be  obstructed), 
he  may  then  prescribe  for  them  as  ancient  windows,  and  claim  to  have 
them  free  from  obstruction  :  Moore  v.  JRawson,  3  B.  fy  C.  332 ;  Cross 
V.  Lewis,  2  B.fy  B.  689 ;  4  I).  ^  B.  234-,  2  Saund.  175,  i.;  Gray  v. 
Bondy  2B.fy  B.  667. 

Plaintiff  ^s  Interest  in  Premises,']  If  the  action  be  at  the  suit  of  the 
occupier,  the  pit.  must  prove  his  actual  occupation,  possession,  in  fact, 
being  quite  sufficient  to  sustain  the  action :  1  Ea>sty  212;  Grimstead  v. 
Martowe,  4  2T  i?.  719;  1  Show^  7,  a.  Proof  of  occupation  by  a  mere 
aervant  for  pit.  would  suffice:  16  East,  33;  Litt.  B.  139,  4  B.  fy  C. 
574.  If  the  action  be  at  the  suit  of  the  immediate  reversioner,  or  party 
entitled  to  the  remainder  in  fee  or  in  tail,  or  for  a  less  estate  (and  who 
may  sue  if  the  obstruction  be  such  as  to  injure  the  reversion,  &c.,  4 
Burr,  2141,  I  Saund.  322,  2  ib.  252,  A.,  3  Lev.  209,  Com.  D.  Jlc- 
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Hon  on  Case  for  Nxiisanccy  3,),  he  should  prove  his  interest  accord- 
ioely,  either  by  his  tenant  or  otherwise.  See  post,  ^^  Reversioner  *^ 
**  Ejectment'* 

Situation  of  Premises,]  This  should  be  proved  as  slated  in  the  de- 
claration, as  a  variance  would  be  fatal.  It  n^akes  no  difference  whether 
the  building  in  which  the  windows  are  obstructed,  be  proved  as  situated 
at  the  extremity  of  the  land  or  not :  Cross  v.  Lewis,  2  B.  5*  C  686,  4 
D.  4*  R.  234,  s.  c. 

The  Right  to  the  Windows.]    Pit.  should  prove  either  that 
[*82]   *his  house,  with  windows  looking  into  the  adjoining  premises, 
have  been  so  standing  for  twenty  years,  and  that  daring  that  time 
the  use  of  such  windows  has  been  uninterruptedly  enjoyed,  Moore  v. 
Rawson,  3  B.  Sf  C.  332,  Cross  v.  Lewis,  2  ib.  689,  Beaky  v.  Shaw,  6 
East,  208  (and  which  may  be  done  by  calling  prior  occupiers  and  wit- 
nesses^ who  can  speak  to  the  fact) ;  or  else  he  should  prove  a  grant  or 
presumption  of  a  grant  from  the  deft.,  or  from  a  person  under  whom  deft 
claims :  such  as  proof  that  a  party  having  land,  built  on  it  a  house  with 
lights,  and  afterwards  sold  the  remainder  of  the  land,  the  pit.  and  deft, 
both  claiming  under  the  original  owner :  1  Lev.  122.     Proof  that  pit. 
and  deft,  held  under  the  same  landlord  (either  in  the  cases  of  an  adjoin- 
ing house  or  where  a  house  has  been  divided),  and  that  the  windows  ob- 
structed existed  at  the  time  of  the  demise,  has  been  held  sufiScient,  with- 
out proving  twenty  years'  prescription  for  the  windows,  or  that  the 
house  is  not  of  recent  construction.  Riviere  v.  Bower,  \  R,  fy  M.%5\ 
and  proof  of  the  pit.  being  occupier  of  one  of  two  houses  built  nearly  at 
the  same  time,  and  purchased  of  the  same  proprietor,  is  sufficient  in  an 
action  against  the  tenant  of  the  other  for  an  obstruction  of  the  pit's  lights 
by  adding  to  his  own  building,  however  short  pit's  previous  period  of 
enjoyment  of  the  lights  may  be  proved  to  be :  1  Price,  27.     If  the  ac- 
tion be  against  the  immediate  reversioner,  be,  who  has  not  been  in  the 
possession  of  the  premises,  pit  should,  if  possible,  show  that  his  win- 
dows have  remained  undisturbed  with  the  acquiescence  and  consent  of 
the  deft,  himself;  inasmuch  as  a  landlord  or  immediate  reversioner  can- 
not, without  notice,  be  prejudiced  by  the  laches  or  acquiescence  of  the 
tenant,  in  that  which  is  a  prejudice  to  the  inheritance :  Daniel  v.  North, 
11  East,  372 ;  Wood  v.  Veal,  5  B.  ^  Ji.  454 ;  Barker  v.  Richardson, 
A  B.  fy  •&.  579 ;  ante,  ^'^dmissionsJ*     If  the  pit  has  discontinued  the 
enjoyment  of  his  light  during  the  twenty  years,  he  should  prove  that,  at 
the  time  and  during  such  discontinuance,  he  did  some  act  to  show  an  in- 
tention of  resuming  the  enjoyment  within  a  reasonable  time :  Moore  v. 
Rawson^  S  B.  fy  C.  332,  579.  The  position  of  the  pit's  house  may  fre- 
quently assist  the  jury  in  forming  an  opinion  as  to  the  fact  whether  the 
light  is  or  is  not  obstructed.  Cross  v.  Lewis,  2  B.  fy  C.  688,  4D.  S^  R, 
234,  and  for  this  purpose  it  should  be  proved:  post,  83.     If  the  pit  has 
licensed  the  defendant  to  obstruct  the  windows,  without  any  considera- 
tion for  such  license,  he  should  prove  a  countermand  of  such  license,  and 
a  tender  of  the  expenses  incurred  by  deft  in  consequence  of  such  license; 
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Winter  v.  Brockwell^  8  East,  308;  Tat/lor  v.  Waters^  7  TaunL  374 j 
Hewlings  v.  Shippam^  5  B.  Sf  C.  232. 

D^t.  caused  the  Injury, "]  This  is  established  either  by  proving  his 
actual  erection  of  the  nuisance  by  himself  or  servants,  or  that  he  is  the 
occupier  of  the  premises  whereon  the  obstruction  is  placed :  4  T.  R. 
318,  2  H.  B.  350.  Proof  that  deft,  superintended  the  erection  of  the 
obstruction,  and  that  he  particularly  directed  the  workmen,  will  be 
sufficient,  though  he  was  a  mere  clerk :  6  Moorty  47.  Where  the  action 
is  for  continuing  the  nuisance,  such  continuance,  as  well  as  the  original 
obstruction,  must  be  clearly  proved.  When  deft,  erects  the  nuisance  and 
demises,  proof  of  this  will  render  him  liable:  2  Salk,  460.  If  notice 
has  been  given  to  the  person  who  immediately  preceded  deft.,  it  will 
not  be  necessary  to  prove  one  was  given  to  the  deft.,  "as  a  person  who 
takes  premises  on  which  a  nuisance  exists,  and  continues  it,  takes  them 
subject  to  all  the  restrictions  imposed  upon  his  predecessor,  by  the  re- 
ceipt of  such  notice  :*'  ptr  Jlbbot^  C.  •/",  Salmon  v.  Bensleyy  I  JR.fy  M. 
189.  But  it  seems  safest,  where  the  action  is  not  against  the  original 
erector,  to  prove  a  service  of  notice  to  discontinue  the  injury:  fVill. 
583 ;  Cro.  J.  555 ;  5  Co!  100 ;  ante. 

The  Injury,']  The  injury  should  be  proved  as  described  in  the  de- 
claration, as  a  variance  would  be  fatal.  It  is  not  necessary, 
however,  to  •prove  all  the  means  of  obstruction  as  stated.  In  [*83] 
an  action  against  a  reversioner,  it  should  seem  that  pit  must 
prove  the  obstruction  was  of  a  permanent  nature,  or  else  the  damage  so 
material  as  necessarily  to  affect  his  reversionary  interest:  see  Jackson 
V.  Peshtdy  1  Jtf.  §•  &  234;  Jittersoly  v.  Stevens,  1  Taunt,  202.  It  is 
not  necessary  to  prove  a  total  obstruction  of  light  or  air:  Cotterell  v. 
GriffithSy4  Esp.  Rep,  69;  2  Selw.  1046.  And,  according  to  Lord 
Kenyon^s  doctrine,  lA.,  '*any  thing  which  tended  to  deprive  a  person 
of  the  enjoyment  of  the  light  and  air  in  the  same  quantity  to  which 
his  house  was  entjtied  as  an  ancient  messuage,  entitles  pit.  to  an  action;" 
but,  according  to  BesVs,  C  •/".,  judgment,  in  Back  v.  Stacey^  2  C.fy  P. 
465,  <'  it  is  not  sufficient  to  constitute  an  illegal  obstruction,  that  the 
ph.  has  in  fact  less  light  than  before,  nor  that  his  warehouse,  the  part 
of  his  house  principally  affected,  was  not  used  for  all  the  purposes  to 
which  it  might  have  been  applied.  In  order  to  give  a  right  of  action 
and  sustain  the  issue,  there  must  be  a  substantial  privaUon  of  light,  suf- 
ficient to  render  the  occupation  of  the  house  uncomfomble  and  to  pre- 
yent  the  pit.  from  carrying  on  his  accustomed  business  on  the  premises 
as  beneiiciaily  as  he  had  formerly  done.  His  lordship  added,  '<  it  might 
be  difficult  to  draw  the  line,  but  the  jury  must  distinguish  between  a 
partial  inconvenience  and  a  real  injury  to  the  pit.  in  the  enjoyment  of 
the  premises."  The  pit.  should  use  great  care  in  getting  up  his  evi- 
dence, and  come  well  prepared  with  surveyors  and  plans,  and  every 
other  means  within  his  power  of  enabling  the  jury  to  form  a  correct 
decision ;  and  it  is  in  general  advisable,  when  it  can  be  conveniently 
done,  that  the  jury  should  view  the  premises :  Back  v.  Stacey,  2  C.  ^ 
P.  466 ;  9ee2  B.fy  C.  688. 


*^. 


96  ANCIENT  WINDOWS. 


Damages.']  Some  substantial  injury  should  be  proved,  but,  however 
slight,  it  would  be  sufficient  to  entitle  pit  to  damages,  though  nominal: 
Cotterell  v.  Griffiths,  4  Esp.  Rep.  Q9^  2  C,  fy  P.  465;  supra.  In 
measuring  the  injury,  pit.  may  show,  by  reason. of  his  particular  trade, 
he  has  been  injured  by  his  being  deprived  of  a  display  of  goods,  &c. 
or  another  like  fact;  Reviere  v.  Bower,  VR.  4*  M.  25,  2  C.  ^  F.  466. 
Pit.  may,  if  stated  in  the  declaration,  show  he  has  expended  money  in 
obtaining  other  light  or  the  like.     See  ^^Case.*^ 

Evidence  far  Dtfendant 

Against  .PlaintiJPs  Right,"]  Inasmuch  as  twenty  years'  uninter- 
rupted possession  does  not  confer  a  legal  right,  but  only  raises  a  pre- 
sumption of  such  right,  deft,  may  rebut  it  by  showing  it  does  not  exist, 
and  that  the  possession  has  been  interrupted :  Cross  v.  Lewis,  2  B.  fy 
C.  689,  4  D.fy  R.  234,  s.  c.  Proof  that  the  window  has  been  blocked 
up  above  twenty  years,  Lawrence  v.  Obee,  3  Camp.  514;  or  that  plL, 
by  some  other  means,  discontinued  the  right  of  enjoyment :  as  by  build- 
ing up  the  window,  pulling  it  down,  or  the  like;  for  the  right  to  light 
is  acquired  by  enjoyment,  and  may  be  lost  by  a  discontinuance  of  it, 
unless  the  party  who  ceases  to  enjoy,  at  the  same  time,  does  some  act  to 
show  an  intention  of  resuming  the  enjoyment  within  a  reasonable  time  : 
Moore  v.  Rawson,  3  B.  ^  C.  332 ;  Cross  v.  Lewis,  2  ib.  689.    The 

f>resumption  of  a  right  from  twenty  years'  undisturbed  enjoyment  of 
ight,  is  excluded  by  evidence  of  the  custom  of  London :  2  Swans.  333, 
1  Co.  R.  273.     The  deft,  may  also  rebut  the  evidence  of  the  pit's  pre- 
scription, by  showing  that,  though  pit  has  had  windows  for  twenty 
years,  that  within  that  period  the  land  was  glebe,  and  that,  therefore, 
the  rector,  who  was  tenant  for  life,  could  not  grant  a  sufficient  license 
on  which  the  prescription  might  attach,  Baker  v.  Richardson,  3  B.  ^ 
•3.  579 ;  or  that  the  previous  occupier  within  such  period  was  merely 
his  tenant,  and  he  entitled  to  the  immediate  reversion,  &c.,  as  such  act, 
being  merely  that  of  the  tenant,  could  not  exclude  deft,  Daniel  v.  North, 
1 1  East,  372,  ante,  82 ;  or  deft  may  show  that  his  obstruction 
[*84]  was  made  in  consequence  of  a  license  from  pit  himself,  '''or  one 
from  whom  he  claims,  which  will  be  a  sufficient  answer,  though 
the  license  may  have  been  revoked  after  the  obstruction  was  made, 
unless,  indeed,  the  defi's  expenses  have  been  tendered  or  paid :   Winter 
V.  Brockwell,  8  East,  308 ;  ante,  82.     Deft  may  show  a  custom  of 
'London  to  build  on  an  ancient  foundation  to  any  height :  1  Co.  R.  273; 
1  fVils.  45,  175.     The  mere  circumstance  of  the  windows  being  in  a 
party  wall,  contrary  to  the  14  G.  3,  c.  78,  is  no  answer  to  an  action  for 
obstructing  them  r  Titterton  v.  Confers,  1  Marsh,  140. 


ANIMALS. 
See  "  Nuisance.' 
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Form  of  Remedy. 

The  form  of  remedy  for  the  arrears  of  an  annuity  granted  by  deed,  is 
debt,  Rudder  v.  Price,  1  H  Bla.  554, 2  Saund.  303,  n.  rf.,  Oweuy  42, 
Bac.  Jib.  Debty  A.  C;  or  covenant,  1  Chit  PL  105-6.   But  debt  is  the 
preferable  remedy,  as  the  judgment  is  final  in  the  first  instance.     It  is 
ako  more  advisable  to  sue  in  debt  on  the  covenant  in  the  annuity-deed, 
than  on  the  bond,  because  damages  in  the  latter  case  must  be  assessed  in 
pursuance  of  8  &  9  Wm.  3,  c.  11,  s.  8.     Where  the  grantor  has  become 
a  bankrupt  or  an  insolvent  debtor,  the  grantee  should  proceed  for  arrears 
which  become  due  after  the  insolvency,  by  action  of  covenant  on  the  an- 
nuity-deed, and  not  by  action  of  debt  on  the  bond,  to  which  the  bank- 
ruptcy and  certificate  would  frequently  be  a  bar:  CuUerif  92-4,  392; 
Cotterel  v.  Hooke,  Doug.  97.     No  action  is  sustainable  at  law  unless 
the  annuity  be  granted  by  deed,  and  there  must  be  an  express  grant  in 
such  deed  :  2  D.  fy  R.  603;  14  Ves.  491.     And  debt  is  not  sustainable 
for  the  arrears  of  an  annuity  or  yearly  rent  devised  payable  out  of  lands 
to  A.  during  the  life  of  B.,  to  whom  the  lands  are  devised  for  life,  B. 
paying  the  same  thereout  so  long  as  the  estate  of  freehold  continues : 
Webb  V.  JiggSj  A  M.Sr  S.  11^,  2  Saund.  304,  n.  8.  And  this,  although 
it  is  not  slated  in  the  declaration  that  the  grantor  had  a  freehold  in  the 
premises,  out  of  which  it  was  payable,  as  it  must  be  inferred  he  had  suck 
an  interest,  till  nothing  appears  to  the  contrary:  Kelly  v.  Clubbe,  6 
Moore,  335,  3  B.  fy  B.  130,  s.  c.     If  the  a^pnuity-deed  be  void,  the  pit. 
may  proceed  for  the  consideration-money,  or  on  the  original  contract^ 
if  valid :  Pollard  v.  Scholey,  Cro.  El.  20 ;  ScurfUld  v.  Gowland,  6 
Bast,  241;  Shove  v.  Webb,  1  T.  R.  732;  po^t,  "  Money  Had  and  Re- 
ceived.^^ 

Form  of  Pleadings. 

Declaration.']  There  is  nothing  peculiar  relating  to  the  form  of  the 
declaration,  the  rules  as  to  which  are  similar  to  those  in  other  actions  in 
debtor  covenant  on  deeds  or  bonds.     See  "  JOaW,^'  "  Covenant. ^^ 

m 

Plea.]  The  rules  relative  to  pleas  in  actions  on  specialties  here  pre- 
vail :  see  <'  Debt'^ — <'  Covenant.'^  The  usual  pleas  are,  that  no  memo- 
rial of  the  annuity  or  names  of  witnesses  have  been  enrolled,  in  pursuance 
of  the  53  G.  3,  c.  141;  or  payment  before  or  after  the  days  specified,  or 
usury,  &c. 

If  no  memorial  be  pleaded,  and  the  consideration  of  the  an- 
nuity *does  not  appear  on  the  j)revious  pleadings,  it  must  be  al-  [*85] 
leged  in  the  plea  that  the  consideration  was  pecuniary:  Horn  v. 
Horn,  7  East,  529.  A  plea  stating  a  defective  memorial,  should  show 
that  there  was  no  other  enrolled :  Simmons  v.  Hunt,  1  Marsh,  155; 
•dskew  V.  Makreth,  1  N.  R.  214.  The  objection  either  to  the  deed  or 
the  memorial  must  be  pointed  out  in  the  plea,  and  care  taken  that  no 

Vol  I.  ^         ^^ 
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subsequent  departure  in  the  rejoinder  be  made;  where,  to  an  action  of 
debt  on  a  bond  given  to  secure  an  annuity,  the  deft,  pleaded  no  such 
mennorial  was  enrolled  as  required  by  the  statute,  and  the  replication 
stated  that  a  memorial  was  enrolled  containing  the  particulars  which  the 
statute  directs,  and  the  rejoinder  alleged  that  the  memorial  in  the  repli- 
cation mentioned  did  not  truly  set  forth  the  consideration  on  which  the 
annuity  was  granted,  it  was  held  that  this  was  a  departure  from  the  plea: 
Praed  v.  Duchess  of  Cumberland^  4  T,  R,  585;  Duchess  of  Cumber- 
land V.  Praedy  2  H,  Bla.  280;  sed  vide  Fisher  v.  Pimbley,  11  East, 
188. 

Replication."]  See  the  replications  and  rules  relating  to,  in  <^  Debt^^ 
**  Covenant"  &c.  The  usual  replication  to  a  plea,  that  no  memorial 
was  enrolled  according  to  the  act,  is  setting  out  the  memorial  verbatim, 
and  stating  it  was  duly  enrolled.  Such  replication  usually  concludes 
with  a  verification  by  the  record,  but  this  seems  unnecessary. 


Precedents. 

DBCLlRlTIOir  Iir  DBBT  OV  IV  IITRUITT-DBBO,  FOB  ISRBIRS  OP  ANinTlTT. 

(Commencement  in  debt  as  utual,  tee  ^*  Debt.")  For  that  whereat,  heretofore,  to  wit,  on, 
lie.,  at,  &c.,  by  a  certain  indenture  then  and  there  made  between  the  taid  pit.  of  the  one  part, 
and  the  laid  deft,  of  the  other  part  (which  said  indenture,  sealed  with  the  seal  of  the  said 
deft.,  the  said  pit.  now  brings  into  court,  the  date  whereof  is  the  day  and  year  aforesaid), 
he,  the  said  deft.,  for  the  consideraljon  therein  mentioned,  did  grant,  &c.  (Here  state,  in 
the  pott  tenut  the  grant  of  the  annuity  and  the  defendant* t  covenant  to  pay  it,  and  proceed  as 
follows:)  by  the  said  indenture,  reference  being  thereunto  had,  will,  amongst  other  things, 
more  fully  and  at  large  appear.  Nevertheless,  the  said  pit.  in  fact  saith,  that  after  the  making 
of  the  said  indenture,  and  during  the  natural  life  of  the  said  E.  F.,  to  wit,  on,  kc,  at,  Slc., 
aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £  ,  of  lawful,  tic.,  of  the  said  annuity 
or  yearly  rent-charge,  for  one  year  and  a  quarter  of  a  year,  which  expired  on  the  day  and 
year  last  aforesaid,  then  elapsed,  became  and  was  due  and  owing  from  the  said  deft,  to  the 
taid  pit.,  and  still  is  in  arrear  and  unpaid,  contrary  to  the  form  and  effect  of  the  said  inden- 
ture and  of  the  said  covenant  of  the  said  deft,  so  by  him  in  that  behalf  made  as  aforesaid,  to 
wit,  at,  8u:.,  aforesaid,  whereby  an  action  bath  accrued  to  the  said  pit.,  to  demand  and  have 

of  and  from  the  said  deA.  the  said  sum  of  £ ,  being  the  said  sum  above  demanded.    Yet, 

&c.    (Conclusion  as  usual :  see  **  Debt:*)  , 

See  form  of  declaration  in  debt  on  the  bond,  stating  condition  and  breach,  2  Chit,  PI,  442; 
in  covenant,  Readshaw  v.  Balders,  4  Taunt,  67,  3  Went,  318,  Hope  v.  Colman,  1  fVils.  211 ; 
by  surviving  partners,  Leycester  v.  Lockwood,  I  M.  ^  S.  627;  by  executrix,  6  fVent.  627; 
by  devisee,  Duppa  v.  Mayo,  1  Sound,  276 ;  by  husband,  2  Mod,  Ent.  244,  6  Went,  457 ;  by 
husband  and  wife  against  husband  and  wife,  lAl.  Ent,  177.  Forms  of  declaration  in  assump- 
sit against  deft,  on  guarantee  of  payment  of,  SandUands  v.  Marsh,  2  B.  ^  ^,  673,  2  Went, 
211 ;  to  allow  pit.  an  annuity  in  consideration  of  past  cohabitation,  Gibson  v.  Dickie,  3  M, 
^  S.  463,  Binnington  v.  Wallace,  4B.^  Jl.  660 ;  against  executor  on  parol  agreement  of  tes- 
tator to  bequeath  pit.  annuity,  Fenlon  v.  Emblers,  3  Burr.  1278. 

FLBA  TO  DEBT  OV  IFITUITT-BOKDyTaAT  ITO  KBMORIlL  WAS  BITBOLLBD  VITOBR  53  G,  3  C,  141. 

[^861  *(First  non  est  factum  after  craving  oyer  of  the  bond  and  condilion,  as  post, 
J  **  Bond  ;'*  and,  for  a  further  pUa  ofonerari  non,  as  usual,  post,  "  Debt.*')  Because 
he  says,  that  no  memorial  of  the  said  writing,  in  the  said  declaration  mentioned,  was  en- 
rolled in  the  High  Court  of  Chancery  within  thirty  days  after  the  execution  thereof,  accord- 
ing to  the  directions  of  a  certain  act  of  Parliament,  made  and  passed  in  the  fiAy-third  year 
of  the  reign  of  hii  late  majesty.  King  George  the  Third,  (or  if  Ihere  was  a  defective  memo- 
rial, tken  say,  that  no  such  memorial  of  the  said  writing  in  the  taid  declaration  mentioned, 
at  was  and  is  reqaired  by  a  certain  act,  kc,,  made,  &c.,  wai  enrolled,  he.) ;  whereby  the  said 
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writinif  obU^itorj)  in  the  faid  declaration  Mentioned,  was  and  i<  null  and  Toid.    And  tliit, 
be.    (ConUwU  with  a  terification  cmd  oiierari  notiy  om  utual :  su  *^  Dtbt") 

FLBl  Of  PATMXHT  IPTXB  THS  OATS. 

And  for  a  further  plea,  &c.  (^dio  non,  <u  usual :  tee  "  Debt")  Because  he  tays  that  he, 
the  said  deft.,  after  the  making  of  the  said  writing  obligatory,  and  before  the  exhibiting  the 
bill  of  the  said  pit.  in  this  behalf  (or  if  in  C.  P.  or  by  original^  before  the  commencement  of 
this  suit),  to  wit,  on,  &c.,  at,  &£c.,  aforesaid,  paid  to  the  said  £.  F.  all  and  every  the  sums  of 
money  which  had  at  any  time  before  then  become  due  and  owing  upon  or  by  virtue  of  the 
said  writing  obligatory  and  the  said  condition  thereof,  after  each  of  the  said  several  respec- 
tive sums  of  money  became  and  were  due  and  owing  under  and  by  virtue  of  the  said  writing 
obligatory  and  the  condition  thereof.  And  this,  he,  (Conclude  wUh  a  verificaliotif  om  utual : 
au  "  Debt/') 

See  form  of  plea  of  no  memorial  of  names  of  witnesses,  3  Chit.  PI.  975,  payment  ad  diem, 
ib*;  that  in  the  assurances  the  consideration -money  is  stated  to  have  been  paid  by  the  grantee, 
but  that  it  is  -not  stated  that  the  sum  was  advanced  by  an  agent  of  the  grantee,  Hortoood  v. 
Underhillf  ZM.^  S.  82.  See  form  of  plea  to  action  on  deed  for  payment  of  annuity  on  de- 
mand, no  demand:  1  Wilt.  221. 

Replicalion.]    See  form  of  stating  a  memorial,  3  Chit.  PI.  1176. 

Rejoinder.']  See  form  of,  that  the  consideration  is  untruly  alleged  by  the  memorial  to  be 
paid  to  both  the  obligors :  Praed  v.  Ducheu  of  Cumberland^  4  T.  R.  688. 

Evidence  for  Plaintiff. 

The  evidence  must^  like  other  cases  in  action  on  specialties^  depend  on 
the  plea  pleaded. 

On  non  est  factum.']  Pit.  must  be  prepared  to  prove  the  execution 
of  the  deed  as  usual,  see  **-Deerf,"  and  what  is  in  arrear.  There  does  not 
seem  any  actual  necessity  for  proving  that  the  grantor  or  person  on 
whose  life  the  annuity  is  granted,  is  living  (deft  not  having  denied  it  by 
pleading),  though  usual  so  to  do.  If,  indeed,  the  action  is  on  the  bond, 
and  breaches  are  suggested  in  pursuance  of  the  Q  fy  9  fF,  3^  then  such 
proof  would  be  necessary. 

No  Memorial^  fyc^  The  presumption  is,  that  the  annuity-deed  is 
valid,  and  has  been  duly  memorialized ;  it  is  not,  therefore,  incumbent 
on  the  pit  to  prove  the  due  enrolment  of  the  memorial,  unless^  indeed, 
deft,  plead  no  memorial,  &c.,  when  pit  should  be  prepared  to  support 
his  replication  by  showing  the  enrolment  within  the  proper  time:  Doe 
d.  Oriffin  v.  Mason,  3  Camp,  7.  If  deft  does  not,  in  his  rejoinder, 
deny  the  record  of  the  enrolment,  an  examined  copy  of  the  enrolment, 
completely  recorded,  should  be  produced  and  proved:  see  post, 
"  JRecord,^^  The  date  *of  the  enrolment,  endorsed  by  the  clerk  [*87] 
of  the  enrolment,  is,  it  seems,  conclusive  evidence  of  the  date : 
JSex  V.  Happer^  3  Price,  495. 

Other  Issues,']  Pit  should  be  prepared  to  support  his  replication.  If 
the  burden  of  proof  lies  on  deft.,  pit.  should  be  prepared  to  disprove  the 
subject  of  such  proof. 

Damages.]  Pit  should  be  prepared  to  prove  the  amount  of  the  ar* 
rears  due. 
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In  JlcHon  to  recover  money  had* and  reeeived,  if  annUity-deed  be 
defective,  post,  "  Money  Had  and  Received^ 

Evidence  for  Defendant. 

This  must  depend  on  the  plea  or  rejoinder,  which  deft,  must  be  pre- 
pared to  support:  post^  ^^  Payment ^^  "  Usury. ^^  An  annuity  transac- 
tion is  not  in  general  affected  by  the  usury  laws,  unless  it  be  very 
colourable :  ^'  Usury. ^^  If  deft,  plead  a  defective  memorial,  he  should 
be  prepared  to  point  out  and  prove  the  defect :  Doe  d.  Chriffin  v.  Ma-- 
son,  3  Campb.  7. 


ANSWER  IN  CHANCERY. 
See  "Chancery." 

APOTHECARY  and  SURGEON,  actions  by  and  against. 

Actions  by,  for  their  Bill. 

Form  of  Remedy  and  Pleadings,  87. 
Precedents,  ib. 

Indebitatus  for  Work,  ffc,  as  Apothecary,  lb. 
Evidence  for  Plaintiff,  88  to  90. 
Evidence  for  Dtfendant,  90,  91. 


Form  qf  Remedy  and  Pleadings. 

Ths  form  of  remedy  by  an  apothecary  or  surgeon,  for  his  bill  for  me- 
dicines and  attendance,  is  by  action  of  assumpsit  or  debt:  see  ^^•Sssump- 
sit,^^  "  fFork  and  Labour.^^  There  is  nothing  peculiar  relating  to  the 
form  of  the  declaration.  The  pit.  may,  in  general,  recover  under  the 
common  indebitatus  count  for  work  and  labour,  and  materials,  post, 
<'  Work  and  Labour;'^  but  it  is  usual  to  insert  a  special  indebitatus 
count,  disclosing  the  nature  of  the  work  done.  In  such  count,  if  the  ac- 
tion be  for  the  cure  of  a  loathsome  disease,  the  name  of  such  disease 
should  not  be  mentioned :  anon.  2  Wils.  20;  see  further,  jvo^/,  <<  Work 
and  Labour,^^ 


Precedents. 

COUNT  TOR  WORK  AND  LABOUR  AS  AK  APOTHECART  OR    SDROEOir,  AHD   FOR   MERTGIirSS. 

The  Commencement  of  the  count  is  as  post,  "  ^sti^mpsitf*'  "  De6r,"  inserling  the  words^  "  for 
the  work  and  labour,  care,  diligence,  journeys,  And  attendances  of  the  said  pit.,  by  him,  the 
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said  pit,  before  that  time  done;  per fq^med/ given,  and  bestowed,  as  a  surgeon  and  apothe- 
cary of  the  said  deft.,  at  his  special*  isfi;ta(lce,  &lc.,  in  and  about  the  healing  and  cur- 
ing and  •relieving  of  the  said  deft,  ta^^xt*^'"  other  persons]  of  divers  sicknesses,  r*QQ'l 
diseases,  disorders,  and  maladies,  under  whkt\  they  had  before  then  respectively  L  ^^  J 
laboured  and  languished,  and  in  and  abou#>*tl\^  ^rvte^vouring  to  heal  and  cure  the 
said  deft,  [and  divers  other  persons]  of  drvef^-sther  diseases,  sicknesses,  disorders,  and 
maladies,  under  which  he  [or  they]  had  before  itiatk  [respectively]  laboured  and  languished, 
and  for  divers  medicines  and  other  necessary  things  Ht>efore.lhat  time  found  and  provided,  ad- 
ministered, delivered,  and  applied  by  the  said  pit.  on  those  occasions,  for  the  said  deft.,  and 
at  his  like  special  instance  and  request,  and  being  sd-jod^^ta^,  kc.  {Conclurion  as  port, 
"  ^tnunptit.**  **Debt"  The  quantum  meruit  thereon  it  as^ifOfi,^'^*  ^ttumpsit"  inserting  as 
foUotos:)  had,  before  that  time,  done,  performed,  given,  and  tfe^t^n^^  other  his  work  and  la- 
bour, care,  diligence,  journeys,  and  attendances  as  a  surgeon  ali<f  apjNtjiecary,  in  and  about 
the  healing  and  curing  and  relieving  of  the  said  deft,  [and  diver?  »^ei;*person8]  of  divers 
other  diseases,  sicknesses,  disorders,  and  maladies,  under  which  he  [a«Sd-fh«y]  had  before 
then  [respectively]  laboured  and  languished,  and  also  in  and  about  theTen^^ecCvouring,  &c., 
and  had  also  at  the  like,  iu:.,  before  that  time  found  and  provided,  administered,  delivered, 
and  applied,  divers  other  medicines  and  necessary  things  on  those  last  mentioned  occasions 
for  the  said  deft.,  he,  the  said  deft.,  undertook,  &lc.  (  Conclusion  as  post,  *'  Assumpsit ;"  add 
e§untsfor  work  and  labour  and  joumeifSj  for  goods  sold,  money  paid,  and  the  account  stated.) 

See  form  in  2  Chit,  PI.  84,  for  inoculating  a  child,  and  ib.  84,  and  for  acting  as  a  man  mid- 
wife. 


Evidence  for  Plaintiff. 

The  pit  must,  in  this  action,  prove  his  retainer;  his  being  a  regular 
apothecary  or  surgeon;  the  work  done,  and  medicines  supplied;  and 
the  reasonableness  of  the  charges. 

Proof  of  Setainer.]  The  pit.  must  prove  his  retainer,  as  in  other 
actions  for  work  and  labour,  &c. :  post^  "  Work  and  Labour.'^  If  the 
retainer  was  in  writing,  the  same  should  be  produced  and  proved,  post, 
**  Handtoriiing"  "  Secondary  Evidence;^^  if  by  parol,  then  it  should 
be  proved  by  witnesses  present  when  given.  If  deft,  has  made  any  ad- 
missions of  his  liability,  the  same  should  be  proved :  see  "  AdmissionsJ^ 
In  general,  where  the  pit's  claim  is  to  recover  the  expenses  of  at- 
tending, &c.,  a  pauper,  it  should  be  observed,  that  such  action  should  be 
broo^ht  against  the  overseer  of  the  parish  where  the  accident,  or  other 
thing  occasioning  the  illness,  happened,  Tomlinson  v.  Bengali,  5  B.  ^ 
C.  738,  Gent  v.  Tomkins,  cited  ib.  745,  Lamb  v.  Bunce,  4  M.  Sr  S. 
275;  provided  the  pit.  can  prove  that  the  overseer  or  deft,  authorized 
the  pit's  employment,  &c.,  by  an  express  promise,  or  by  an  implied  one, 
as  by  standing  by,  and  seeing  him  perform  his  operations,  &c.,  without 
any  objection,  or  the  like.  Where  a  pauper,  being  casually  in  the  parish 
o{  A.,  met  with  an  accident  which  disabled  her,  and  which  required  im- 
mediate medical  assistance,  the  constable  of  that  parish  improperly  re- 
moyed  her  to  her  own  (which  was  the  adjoining)  parish,  and  sent  for  the 
surgeon  of  that  parish  to  attend  her,  it  was  held,  that  it  was  the  duty 
of  the  parish  officers  of  A.  to  have  taken  the  pauper  to  the  nearest  con- 
venient, bouse  in  A.,  and  to  have  provided  medical  attendance  therq; 
and  that  they  could  not,  by  improperly  removing  her  to  another  parish, 
relieve  themselves  from  the  liability  which  the  law  had,  in  the  first  in- 
stance, cast  upon  them;  and.  that  they  were  therefore  liable  to  pay  the 
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pit  a  surgeon's  bill :  Tomlinson  v.  BerapU,  'S  B.  fy  C.  738.  Where 
an  action  was  brought,  not  against  the'oVjifseers  of  the  parish  in  Which 
the  accident  happened,  but  against /tite'dverseer  of  the  parish  to  which 
the  pauper  belonged,  the  court  .inJlSniilited  a  very  strong  opinion,  that  It 

was  not  properly  brou^lil -against  the  overseer  of  the  latter  par- 
[*89]   ish:  Gent  V.  Ton^kirt^'-tited  *5  ib.  745.     In  some  cases,  the 

overseer  of  the.paHsh  to  which  the  pauper  is  removed  will  be 
liable:  as,  where  a  pap'p^.  Kad  his  leg  accidentally  fractured  in  one  par- 
ish, and  was  conv&yea-tb  the  next  house  in  an  adjoining  parish,  and  was 
confined  there,  wd  '-visited  by  the  overseer,  and  attended  by  the  pit,  a 
surgeon,  wjio 'attended  the  parish  poor,  with  the  knowledge  of  the  over- 
seer, it  was;heid,  such  overseer  was  liable  for  the  plt.'s  expenses  in  the 
cure :  for  the  overseer's  knowing  of,  and  not  repudiating  the  pit's  at- 
tendance, was  equivalent  to  a  request :  Lamb  v.  BuncCy  4  M.  4*  S,  275. 
A  pauper  residing  in  one  parish  received  during  illness  a  weekly  allow- 
ance from  another  parish,  where  he  was  settled ;  and  it  was  held,  that 
an  apothecary,  who  had  attended  the  pauper,  might  maintain  an  action 
for  the  amount  of  his  bill  against  the  overseer  of  the  latter  parish,  who 
bad  expressly  promised  to  pay :   Wing  v.  Mill^  i  B,  fy  A,  104. 

Proof  of  Plaintiff  being  an  •Apothecary  ^  4*^.]  By  55  G.  3,  c,  194, 
s.  21,  explained  and  amended  by  6  G,  4,  c.  133,  s.  5,  it  is  enacted,  that 
<^no  apothecary  shall  be  allowed  to  recover  any  charges  claimed  by  him 
in  a  court  of  law,  unless  he  shall  prove  at  the  trial  that  he  was  in  prac- 
tice prior  to  or  on  the  1st  of  •August  j  or  that  he  has  obtained  a  "  certi- 
fitatei^  &c.,  to  practise  as  such  from  the  Apothecaries'  Company,  in  the 
manner  poinjted  out  by  the  act,  and  by  the  6  G.  4,  c.  133,  s,  5.  The 
apothecary  must  prove  that  he  was  in  practice  on  the  1st  August,  1815, 
Apothecaries^  Company  v.  Roby,  5  B,  fy  Jl,  949,  or  else  that  he  had 
obtained  a  certificate.  The  act  does  not  afiect  physicians,  chemists,  or 
druggists,  or  the  privileges  vested  in  the  College  of  Surgeons:  sec.  28, 
29.  The  pit.  failing  to  bring  himself  within  the  above  act,  cannot  reco- 
ver even  for  the  vials  in  which  the  medicines  were  contained  :  Steed  v. 
Henley,  1  C.  4'  P-  574. 

If  the  pit  relies  on  showing  he  was  in  practice^  he  must  prove  it 
strictly.  Evidence  of  merely  having  administered  medicines  on  many 
occasions  to  different  patients,  previous  to  and  on  the  1st  of  August, 
'  1815,  will  not  be  sufficient  evidence;  but  he  must  show  that  he  exer- 
cised the  duties  of  an  apothecary  under  the  5th  section  of  the  prior  act ; 
as,  in  making  up  the  prescriptions  of  physicians,  &c.:  ApothecaHes' 
Company  v.  JVarburton,  3  B,  8fA.  40.  Nor  will  it  be  sufficient  if  pit. 
prove  that  he  attended  as  an  apothecary,  while  he  was  an  assistant  in  the 
house  of  another  apothecary,  though  the  patients  paid  the  pit,  and  not 
the  person  he  was  assistant  to :  Brown  v.  Robinson^  1  C.  Sr  P,  264. 

If  the  pit  relies  on  his  certificate^  the  same  must  be  proved.  By 
6  G,  4,  c.  133,  s.  7,  it  is  expressly  declared,  that  the  common  seal  of  the 
Apothecaries'  Company  is  sufficient  proof  that  the  person  named  therein 
is  qualified  to  practise.  But  pit  must  prove  that  the  seal  affixed  is  the 
genuine  seal  of  the  company,  as  the  act  does  not  make  the  seal  prove 
iUelf:  Chadwick  v.  Punning,  R.  ^  M,  3^ ;  2  C.  fy  P.  106,  s.  c.    It 
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is  sufficient  for  the  pit.  to  prove  the  certificate,  without  proving  an 
apprenticeship  served;  Sherwin  v.  Smithy  1  Bing.  204.  Where  a 
promissory  note  has  been  given,  which  is  expressed  to  be  in  "  consider- 
ation ''  of  his  «are  and  medical  attendance  bestowed  on  the  '^  maker," 
pit  must  prove  his  certificate,  or  that  he.  is  within  the  exception  con- 
tained in  the  55  G.  3:  Blogg  v.  PinkerSy  JR.  fy  M.  125.  A  general 
'  certificate  of  qualification  to  practise,  without  limitation  as  to  time  or 
place,  is  sufficient,  under  55  G,  3,  c,  194,  to  enable  him  to  sue  on  a  bill 
for  medicines,  he.,  though  they  ^re  furnished  to  patients^  in  London ; 
although  he"has  only  paid  £4.  4^.,  the  price  of  the  country  certificate, 
under  such  act:  Chadwick  v.  Bunningy  B.  fy  M.  308-7;  2  C.  ^  P. 
106,  8.  c.  In  an  action  for  the  penalty  under  the  act,  it  is  for  the  deft, 
to  prove  the  affirmative,  that  he  has  his  certificate :  Jlpothecaries^  Com- 
pany/ v.  Bentlej/y  B.  fy  M.  159. 

Proof  of  Plaintiff  being  a  Surgeon^  ^c]  By  3  fil  8,  c.  11, 
J.  1,  *no  one  shall  act  as  a  surgeon  within  the  city  of  London,  or  [*90] 
seven  miles  round,  unless  he  be  examined  and  licensed  by  the 
College  of  Surgeons,  under  the  penalty  of  jS5  per  month.  But  notwith«^ 
standing  this  act,  as  it  contains  no  prohibitory  clause,  it  seems  that  a 
surgeon  may  maintain  an  action  for  his  bill,  without  proving  any  license 
under  it:  Gremare  v.  Le  Clerc^  2  Camp.  144;  but  see  Bensley  v. 
Bignold,  5  B.Sf  ^.  340,  ^c;  Holtj  528.  4^  aH  events,  it  is  incum- 
bent on  the  deft,  in  such  action  to  prove  that  the  pit.  was  not  regularly 
licensed  as  the  act  directs:  2  Camp.  146.  f 

Proof  of  Work  done  and  Medicines  supplied.]  This  may  b§.  done 
by  pit/s  servant,  or  other  party,  who  can  speak  to  the  fact.  In  the 
absence  of  other  satisfactory  evidence,  deft.'s  servants  may  be  call^d : 
see  {ariheTy post,  "Work  and  Labour.^'  A  surgeon  may  recover  for 
attendance :  Poucher  v.  Norman,  3  B.  fy  C.  745 ;  5  B.  fy  B.  649,  s.  c. 


Proof  of  Beasonableness  of  Charges,']  This  should  be  proved  as  irt 
ordinary  cases :  post,  *^Work  and  Labour, ^^  "Attorney. ^^ 

Evidence  for  Defendant. 

The  deft,  should  be  prepared  to  disprove  plt.^s  case.  If  deft,  object 
that  pit.  is  not  licensed,  under  3  £[  8,  to  practise  as  a  surgeon,  it  has 
been  held,  that  it  is  incumbent  upon  the  deft,  in  such  action  to  give  evi- 
dence that  the  pit,  is  act  regularly  licensed  as  the  act  directs:  Gremare 
V.  LiC  Clerc,  2  Camp.  144;  sed  quaere  supra.  Deft,  may  show  that 
pit  was  a  physician,  Chorley  v.  Bolcot,  4  T.  B.  317,  Poucher  v.  Nor-^ 
man,  3  B.  fy  C.  745,  5  B.  4*  B.  649.  s.  c;  or  it  will  be  sufficient  for 
him  to  show  that  he  assumed  the  character  of  a  physician,  although  he 
had  no  diploma,  and  had  no  right  to  assume  that  character,  as  pit  will 
be  bound  thereby :  Lipscombe  v.  Holmes,  2  Camp.  441 ;  Chorley  v. 
Bolcot,  4  T.  B.  317;  ante,  49.  As  the  law  implies  an  undertaking 
on  the  part  of  surgeofis  and  apothecaries,  that  they  will  exert  a  reasona- 
ble degree  of  skill,  Seare  v.  Prentice,  8  East,  348,  the  deft  may  show 
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that  his  or  the  paftjent^a  oomplaij^  has  been  increased,  ot  his  health  in- 
.  jured  rather  than  benefited)  in' consequence  of  pit's  gross  unskilfolness 
or  carelessness;  tuid  it  will  be  a  defence  to  any  action  for  fees:  p.  Ld, 
Kenyan,  Kannen  v.  M^Mullen,  Peaks,  59  ^  Duffit  v.  James,  cited  1 
East,  480 ;  Duncan  t.  Blundell,  3  Stark,  6 ;  post,  ^•^ssumpsit,^^ 
^^Jlttomey.^^  But  this  is  only  in  cases  of  gross  negligence  ;  and,  if  it 
appear  that  the  improper  remedies  or  unfit  medicines  were  administered 
under  the  advice  qf  a  physician,  the  surgeon  or  apothecary  is,  in  all 
cases/  entitled  to  recover :  Kannen  v.  jM^Mutlen,  Peakjs  Sep.  59.  In 
caset  where  an  empiric  professes  ia  cure  disorders  in  a  specified  time 
by  sovereign  remedies,  and*  do6s  not  succeed  in  his  cure,  he  cannot  re- 
cover, Hupe  v.  Phelps,  B  St^rk.  480;  but  this  does  not  apply  to  a  regu- 
lar practitioner:  t£*  Where  a  surgeon  loaves  a  blank  in  his  bill  for 
attendances,  it  will  be  at  sufiBcient  defence  if  deft,  show  that  &e  has*paid 
a  reasonable  sum :  for,  as  p,  Ld,  Kenyan,  Tuson  v.  Batting,  3  Esp. 
Rep.  193,  <Mt  is  considering  his  demand  in  the  Tight  of  a  ^uiddam 
honorarium,  and  leaving  it  to  the  generosity  of  the  person  he  attends ; 
and  that  person  having  paid  money  into  court  to  a  certain  amount,  it  is 
to  be  taken  as  the  sum  which  he  c6tisiders  as  a  fair  remuneration  for  the 
pit's  services,  and.  which  the  pit  had  left  open  in  his  bill;  and  that  he 
cannot  recover  any  more.''  Deft  should,  if  possible,  be  prepared  to 
disprove  the  work  done,  or  prove  the  unreasonableness  of  the  charges, 
or  account  claimed:  post,^*j2ssumpsit,^^  ^^Evidence  in  Reduction  rf 
Damages?^ 

t 

Actions. AGAINST  Apothecaries  and  Surgeons. 

'*.  Form  of  Remedy  and  Pleadings.']  A  surgeon  or  apothe- 
[*91]  cary  is  liable  *in  assumpsit  or  case,  for  ignorance  or  unskilful- 
ness,  and.for  negligence  in  the  exercise  of  his  profession  ;  as  the 
law  implies  an  undertaking  or  duty  on  their  part  to  exercise  due  and 
rfeasonable  skill,  &c.:  Slater  v.  Baker,  2  IVils.  359 ;  Scare  v.  Prentice^ 
^  East,  348;  B.  N.  P.  73.  There  is  nothing  peculiar  relating  to  the 
fo^jaof  the  pleadings.     See  further,  joo^/,  ^^ Attorney /^  ^^ Assumpsit J^ 

Evidence.']  Pit  must  prove  that  deft  was  a  surgeon  or  apothecary 
by  profession,  or  that  he  was  retained  and  paid  as  such  by  pit,  or  that 
he  especially  engaged  to  cure  the  pit.  for  reward.  Pit  must  then  give 
evidence  as  to  the  nature  of  deft's  treatment :  and  he  should  call  per- 
ions  of  skill  and  exp^ience  to  prove  that  the  treatment  of  the  defend- 
ant was  unskilful  and  improper ;  and  that  the  wound  or  complaint,  or 
Increased  wound  or  complaint,  of  the  pit,  resulted  from  such  improper 
and  umtkilful  treatment  The  damages  should  be  proved  by  showing 
the  length  of  time  pit  has'  been  ill,  that  he  will  never  again  have  the 
use  of  a  limb  or  part  of  his  body  as  before,  the  expense  he  has  incur- 
red, &a'  The  evidence  for  the  deft  will  consist  in  rebutting  these 
proofs*.  Sep  further,  post,  ^^  Attorneys,  Actions  against,  for  Negli^ 
gence.^^ 
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APPRENTICE. 


Action  on  an  Indenture  of  AppR&NTicesHiP,  91. 
Action  for  Enticing  aw  at  an  Afpaenticei  90. 


Action  on  the  indenture  of  Apprenticeship. 

Form  of  SemedyJ]  Covenant  is  the  usual  remedy  upon  an  inden- 
ture of  apprenticeship  against  the  party  who  covenanted  for  the  due  per- 
formance of  it ;  but  covenant  does  not  lie  ^here  the  binding  is  fox*  less 
than  seven  years^  1  Jlnst.  256'-7y  or  against  an  infant  apprentice^  Oi/U 
bert  V.  Fletcher,  Cro.  Car.  179,  Bex  v.  Hindrigham,  6  T.  R  557; 
and  the  only  remedy  in  the  latter  case  would  be  against  the  f)arty  who 
covenanted  for  the  infant's  due  performance  of  the  indenture. 

Form  of  Pleadings — Declaration/]  There  is  nothing  peculiar  x^\ 
lating  to  the  declaration  in  this  case;  which  does  no  more  than  set  forth 
the  indenture,  with  a  profert,  ancfthe  breach,  as  in  other  actions  of 'co- 
venant: post,  **Covenant.^'  It  has  been  held,  in  an  action  by  an  ap- 
prentice for  not  finding  him  victuals  and  other  necessaries,  that  a  breach 
in  the  words  of  the  covenant  suflSces:  Proctor  v.  Burdet,  3  Lev.  170. 

Plea.l  The  rules  as  to  pleading  in  covenant  here  pij^vail:  see 
^^ Covenant.'^  Matters  in  discharge  should  be  pleaded  specially;  so 
should  performance.  It  is  no  plea  to  an  action  against  a  master  (or  dis- 
missing the  apprentice,  that  the  latter  misbehaved  himself.  WinStone 
V.  Linn,  1  B.  $*  C.  460, 2  D.  fy  R.  465,  s.  c;  and,  in  an  action  against  the 
covenantor  for  the  apprentice,  it  is  no  plea  that  the  son  faithfully  served 
till  he  came  of  age,  and  then  avoided  the  indenture:  Cuming  v.  Hill,  3 
B.  4-  ^.  59. 

Precedents^'}  See  form  of  precedent  in  action  against  a  father  for  ne« 
gleet  of  duty  of  apprenticeship,  2  Chit.  PI.  517;  in  action  by  the 
apprentice  against  master,  ib.  519;  by  apprentice  against  executor  of 
master,  ib.  522;  plea  that  the  deft,  provided  board,  he,  ib.  1004 ;  that 
pit  absented  himself,  ib.  1003 ;  that  deft  did  not  discharge  him,  ib.  1006. 

^Evidence  for  Plaintiff.]  The  usual  evidence  to  he  addu6ed  [*92j[ 
in  actions  of  covenant  will  be  here  applicable.  The  indenture 
should  be  produced  and  proved  in  the  usual  way,  if  deft  has  pleaded  non 
est  factum:  see  ^^Beed?^  The  breach  should  also  be  proved,  if  denied 
by  deft  in  his  pleadings;  and  pit.  shfuld  be  prepared  to  support  his 
answer  to  any  special  plea  of  deft.'s:  see  ^^Covenant."   ^ 

Evidence  for  Defendant.]  This  must  depend  on  the  nature  of  the 
pleadings,  which  he  should  be  prepared  to  support.  No  observations 
are  here  peculiarly  requisite:  see  *^Covenant.^*  '    j- 
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Action  /or  Enticing  away  an  Appreniict. 
See  jmtt  **  Master  and  Servant.''  , 

Form  of  Eemedy,']  Case  is  the  most  usual  and  proper  form  of 
action  for  an  injury  of  this  nature:  Regina  v.  Daniel,  1  Salk,  380; 
Begina  v*  Collingwood,  Raym.  1116;  Hart  v.  Mdridgc^  Cowp.  54  j 
Hambleton  V.  Vere,  2  Saund.  169.  The  master  may  sue  for  the 
work  and  labour  of  the  apprentice:  Foster  v.  Stewart,  3  M,fy  S.  191: 
Lightly  V.  Clouston,  1  Taunt.  112  j  Fades  v.  Vandeput,  5  East, 
39,  n. 

Form  of  Pleadings.']  Declaration  commences  with  a  statement  of 
the  party's  being  the  apprentice  of  the  pit.  In  some  precedents,  the 
indentures  of  apprenticeship  are  stated  at  length,  by  way  of  inducement; 
but  thia  is  certainly  unnecessary,  and  not  advisable :  Hambleton  y. 
yere,  2  Saund.  169.  Where  there  is  not  a  strict  legal  apprenticeship, 
it  would  in  one  count  be  advisable  not  to  describe  it  so :  jishcroft  v, 
JBertks,  6  T.  R.  652.  It  should  be  stated  deft,  knew  that  the  third 
person  ^as  plt.^s  apprentice:  SVla.  Co.  142;  Fores  v.  tVilson,  Pea. 
R^:  65;  JVinsmore  v.  Greenbank,  TVilles,  582.  The  means  of  entice- 
ment or  harbouring  used  by  deft,  need  not  be  stated :  ib.  The  damage 
by  reason  of  the  loss  should  be  stated:  Fades  v.  Vandeput,  5  East, 
39  5  Bird  v.  Randall,  Burr.  1352.  Counts  should  be  inserted,  as  well 
for  the  enticing  away,  as  for  the  harbouring:  Blake  v.  Lanyon,  6  T. 
R.  221.     The  general  issue  will  generally  suffice:  see  *^Case.^' 

Precedents.']  See  form  in  case  for  enticing  away  apprentice:  2  Chit. 
P/.  64^6. 

Evidence/or  Plaintiff.]  Pit  should  prove  the  apprenticeship  by 
,the  indentures,  which  should  be  produced  and  proved  in  the  usual  way: 
see  ^^Deed.^'  It  should  be  proved  deft^knew  of  the  apprenticeship  at 
the  time  of  bin  enticing  away  or  harbouring  the  apprentice ;  Fores  v. 
•  ffilson,  Pea.  Rep.  S5\  Pea.  Ev.  334;  Winsmore  v.  Greenbank^ 
Willes,  5^2,  Slight  evidence  would  suffice.  If  any  express  notice  of 
it  was  given  to  deft,  the  same  should  be  proved  :  see  ^^Notice.^^  The 
mode  of  dQft.'s  causing  the  injury  should,  if  possible,  be  proved;  though 
this  is  not  absolutely  necessary.  It  will  suffice  to  show  the  apprentice 
was  enticed  away  or  harboured  by  deft  The  damage  must  be  proved: 
Ead^  V.  Vandeput,  5  East,  39;  Bird  v.  Randall,  Burr.  1352.  The 
value  of  the  services  lost  should  be  shown.  The  measure  of  damages  is 
not  to  be  ascertained  at  the  actual  loss  pit  sustained  at  the  time,  but  for 
injury  done  by  causing  the  apprentice  to  leave  pities  employment. 
Ounter  j.  Jistor,  4  Moo.  12.  The  apprentice,  or  his  father,  or  parly 
entering  into  the  indenture,  woold,  it  should  seem,  be  a  competent  wit- 
ness for  either  party,  though  sometimes  a  dangerous  one. 

Evidence  for  D^endant.]     Deft  should  be  prepared  to  dis- 

[*93]  prinre   *plt'8  case:  he  cannot,  however,  avail  himself  of  any 

objection  to  the  indenture  of  apprenticeship,  Keane  v.  Boycott, 
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2  H.  Bla.  511,  Westerdell  v.  Daky  7  T.  R.  310,  1,  4,  1  ^nsi.  2S^i 
but  he  may  show  that  the  pit  was  not  a  housekeeper,  and  of  the  age  of 
twenty-four  years,  when  the  third  party  was  bound  to  him :  Gye  v.  Fel- 
ton,  4  Taunt*  876.  He  should  also  be  prepared  to  reduce  the  damages, 
as  far  as  he  can. 

-^©^ 
ARBITRATION. 
See  postf  "Award,"  and  index,  "Arbitrator.**     * 

ARREST. 
See  "Malicious  Arrest,**  "Process." 

ARTICLES  OF  WAR. 
See  "Public  Documents." 

ASSAULT  AND  BATTERY. 

Form  of  Remedy  y  94. 
Form  ofPkadings^  ib. 
FrecedentSy 

Declaration  for  an  Assault  and  Battery ,  99. 
Second  Count /or  a  Common  Jiasault,  ib. 
Third  Count  for  spoiling  Plaintiff^  s  Clothes,  ib. 
by  Husband  for  Battery  of  Wife,  ib. 
by  Master  or  Father  for  Battery  of  Servant  or  Son, 
100. 
Plea,  Son  Assault  Demesne,  ib. 

Son  .Assault  in  Dtfence  qfa  Relative,  ib. 

Molliter  Mambs  Imposuit  to  preserve  the  Peace,  and 

prevent  Pit,  and  thirdPerson  from  fighting,  ib. 
in  Dtfence  of  Possession  of  Shop,  justifying  as  a 

Servant,  101. 
justifying  as  Tavem^Keeper,  to  prevent  Plaintiff 
leaving  Tavern  without  paying  his  bill,  ib. 
Replication  de  Injuria^  102. 

to  Pka  of  Son  Assault  Demesne,  that  B.  F.  was  pos- 
sessed of  a  House,  and  that  Plaintiff  turned  him 
out,  ib.  , 

New  Assignment,  103. 
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Evidence  for  Plaintiff,  103. 

Assault  and  Batten/,  ib. 
Mia  Enormia f  105. 
DamageSy  ib. 
[*94]  "* Evidence  for  Defendant,  106. 
General  Issue,  ib. 
Plaintiff  ^s  first  Assault,  ib. 
Moderate  Correction,  107. 
Defence  qf  Relative,  Servant,  fyc.,  ib. 
To  preserve  the  Peace,  ib. 
Defence  of  Possession,  ib. 
Special  Replication,  ib. 
Other  Issues,  ib. 
Reduction  of  Damages,  ib. 


Form  of  Remedy. 

*  Jhe  f<)rm  of  remedy  of  an  aasauU  or  battery,  when  not  done  under 
colour  of  legal  process,  is  by  an  action  of  trespass  :  11  Mod.  180.  And 
in  some  cases  trespass  lies,  though  the  act  be  done  under  colour  of  pro- 
cess: see  '*  Trespass.^^  It  lies  when  the  deft,  by  an  unnecessary  degree 
of  violence,  renders  himself  a  trespasser :  Com.  D.  Tresp.  C.2.  It  lies 
for  an  assault  committed  after  process  is  determined,  Cro.  J.  379,  or 
after  an  acquittal  for  a  felonious  assault,  Crosby  v.  Leng,  12  East,  409, 
or  for  the  battery  of  plt.'s  wife,  child,  or  servant,  provided  some  ser- 
vices be  thereby  lost  to  pit:  Ditcham  v.  Bond,  2  M.  fy  S.  436;  Ro- 
bert Mary^s  case,  3  Co.  113.  A  joint  action  against  several  defts.  is 
sustainable:  2  Saund.  Ill,  a.  The  party  injured,  may  proceed  by  in^ 
dictment  and  action  at  the  same  time,  and  will  not  be  driven  to  his  elec- 
tion: Jones  V.  Clay,  \  B.  fy  P.  191 ;  Murphy  v.  Cadell^  2  ib.,  137; 
Rex  v.  Fielding,  Burr.  719. 

Form  of  Pleading. 

Declaration.]  The  observations  that  will  be  found,  post,  "  TVes- 
pass,^^  as  to  the  declaration,  will  here  apply.  The  venue  may  be  laid 
in  any  county:  Mostyn  v.  Fabrigas^  Cou^.  161;  1  Saund.  74,  n.  2. 
As  to  the  venue  in  actions  against  justices  and  other  public  officers,  &c., 
nee  "  Declaration/'  '*  Fenue.'^  As  to  the  title  of  the  term,  &c.,  see  ib. 
On  special  demurrer,  the  words  "  wherefore,"  and  "  whereas,"  would 
be  o^ectionable,  as  not  containing  a  positive  allegation  of  assault,  beinfr 
merely  by  way  of  recital :  Wildgoose  v.  Kellaway,  2  Salk.  636.  But 
this  would  be  otherwise  in  the  G.  P.  by  original,  the  writ  being  set  out 
in  the  declaration:  fVhite  v.  Shaw,  2  Wils.  203 ;  1  Chit.  PL  336,  n. 
The  day  of  the  assault  should  be  stated,  but  the  precise  day  is  immate- 
rial. Where  several  assaults,  at  different  times,  have  taken  place,  the 
usual  allegation  of  their  having  been  so  committed,  as  well  as  a  second 
or  more  counts  should  be  inserted.     Where  it  was  alleged  that  the  deflt. 
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on  such  a  day,  and  on  divers  other  days  and  times,  kcy  made  an  assault 
on  the  pit,  it  was  held  bad  on  special  demurrer ;  as  one  assault  cannot 
be  committed  on  diiOFerent  days :  English  v.  Purser^  6  East,  395 ;  Mi- 
chell  y.  Nealj  Cotop.  828.  But  it  would  have  been  correct,  had  it  been 
alleged  that  he  *^  assaulted  on,  &;c.,"  as  that  might  allude  to  more  as- 
saults than  one,  ib.  Burgess  v.  Freelovey  2  B.Sr  P.  425.  If  the  assaults 
be  stated  as  having  been  made  on  a  certain  day,  and  divers  days  and 
times  afterwards,  pit  should  take  care  to  state  a  day  so  far  back  as  will 
cover  the  first  assault,  as  he  will  not  be  allowed  to  give  in  evidence  more 
than  one  assault  committed  before  the  day  stated :  Bui,  N.  P.  86 ;  1 
Saund.  24,  n.  1 ;  2  Saund.  5,  n-  3 ;  Hume  v.  Oldacre,  1  Stark.  351. 
Care  should  be  taken  to  describe  the  injury,  according  to  the  facts  of  the 
case,  and  only  such  parts  of  the  following  precedents  should  be  adopted, 
as  are  applicable,  and  will  be  supported  by  the  evidence  to  be  adduced 
on  the  trial ;  but  though  the  first  count  ought  to  contain  a  full 
^statement  of  the  injuries,  in  the  order  in  which  they  were  com-  [*96] 
mitted,  and  the  damage  consequent  thereon;  yet  if  the  pit  prove 
any  part  of  the  count,  he  will  be  entitled  to  a  verdict /?ro  taniOj  though 
he  fall  in  proving  the  residue:  R.  T.  Hardw.  121 ;  2  Saund.  74.  6.;  4 
Mod.  405.  In  an  action  by  husband  and  wife,  for  the  wife's  sufierings, 
care  should  be  taken  not  to  include  any  statement  of  an  injury  or  da- 
mage to  the  husband  only :  and  so,  in  an  action  by  the  husband  alon^^ 
for  an  assault  on  his  wife,  per  quod,  &c.,  care  should  be  taken  not  to  in- 
clude any  statement  as  to  the  personal  sufferings  of  the  wife :  Russel  v. 
Corne,  1  Salk.  119;  Com.  D.  Pleader,  2  ^.  l-ypost,  «  Husband  and 
Wife.'^  The  facts  need  not  be  alleged  to  have  been  vi  et  armis :  Day 
V.  Musketty  2  Ld.  Raym.  985 ;  2  Salk,  640,  s.  c.  6  Mod.  80 ;  sed  vide 
Com.  D.  Pleader,  3  M.  7-8 ;  Lawe  v.  King,  1  Saund.  81-2.  It  should 
conclude,  ^^  contra  pacem;^^  Raphael  y.  Verelst,  2  W.  Bla.  R.  1058; 
Com.  D.  Pleader,  3  M.  8.  The  words  "  other  wrongs,  fac,"  should  be 
inserted,  and  under  them  damages  and  matters  which  naturally  arise 
firom  the  assault,  or  cannot  with  decency  be  stated,  may  be  given  in  Qvi- 
dence,  in  aggravation  of  damages,  though  not  stated  in  any  other  part  of  . 
the  declaration.  But  no  matter  which  would  of  itself  support  an  action, 
can  be  given  in  evidence  under  it :  post,  "  Trespass?^  In  an  action  by 
husband  and  wife,  the  declaration  should  conclude  to  the  damage  of  both: 
Com.  D.  Pleader,  C.  84.  It  is  frequently  advisable  to  add  a  second 
count  for  a  common  assault,  for,  if  the  declaration  contain  but  one  count, 
the  pit,  after  trying  to  prove  one  assault,  cannot  waive  that,  and  go  into 
evidence  of  another :  Stante  v.  Prickett,  1  Camp.  473.  If  there  be  any 
injury  to  personal  property,  such  as  tearing  of  clothes,  &c.,  not  merely 
consequential^  but  substantially  independent  of  the  assault,  &c.,  a  distinct 
count  should  be  inserted  for  the  same,  with  a  view  to  get  full  costs, 
though  pit  recovers  less  than  40^.:  see  Tidd,  1000;  Stead  v.  Gamble, 
7  East,  325.  The  special  damages,  if  any,  should  be  stated  according 
to  the  facts:  post,  ''Case.'^ 

Plea.]  As  to  what  pleas  may  be  pleaded,  the  deft  may  either  plead 
by  denying  the  assault,  or  showing  a  matter  in  justification  of  it,  or  both. 
He  may  justify  an  assault,  kc.,  in  defence  of  his  person,  if  the  deft's 
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aMauIt  be  not  in  di^propcH'tion  to  that  made  by  pit:  Cockcroft  y. 
iSmithy  2  Salk.  642 ;  1  Ld.  Raym,  177,  a.  c;  or  an  assault  in  defence 
of  a  wife  or  husband^  Leeward  y.  Bcmlee,  1  Ld.  Raym.  62 ;  1  Salk. 
407;  or  manter,  ib.;  or  child  or  parent,  3  Salk.  46 ;  but  not  of  a  ser- 
vant :  ib.j  B.  N.  P.  18.  And,  in  order  to  entitle  a  servant  to  justify  the 
defence  of  his  master,  he  mast  show  that  bis  interference  was  necessary: 
Barfoot  v.  Reynolds,  2  Sir.  953.  A  deft,  may  justify  under  the  mo- 
derate correction  of  the  pit.  who  was  his  apprentice!  servant,  or  scholar: 
3  Salk.  47.  An  officer  may  justify  even  a  maihem  to  preserve  disci- 
pline: Bui.  N.  P.  19.  An  assault  and  battery  cannot  be  justified  by 
reason  gf  an  amicable  contest,  B.  N.  P.  16;  or  from  the  pit's  license, 
Comb.  218.  .  A  party  may  justify  an  assault  and  battery  in  defence  of 
his  house  or  goods;  and  the  law  allows  him  to  lay  his  hands  on  the 
pit,  after  a  request  to  go  out,  or  to  cease  his  endeavours  against  deft's 
goods;  and  if  the  pit.  resist  with  force,  the  deft  will  be  justified  in  ex- 
pelling the  pit  with  a  strong  hand,  and,  if  a  battery  ensue,  it  will  be 
considered  the  result  of  the  plt.'s  own  act:  Com.  D.  Pleader,  3  M.  17; 
2  Rol.  A.  548,  pi  2;  Bra.  Ji.  Trespass,  128;  Weaver  v.  Bush,  8  71 
R.  80.  But  if  the  battery,  in  the  first  instance,  be  more  than  a  mere 
gentle  imposition  of  the  h&nds,  and  accompanied  by  violence  and  out- 
rage, as  striking  or  knocking  the  party  down,  it  could  not  be  justified, 
Oregory  v.  Hul,  8  T.  R.  299 ;  but  it  will  justify  what  the  law  calls  an 
assault,  or  a  mere  legal  battery;  as  was  admitted  Qn  a  question  of  costa: 
Johnson  v.  Northwood,  7  Taunt.  695 ;  Smith  v.  Edge,  6  T.  R.  562 ; 
Rowe  V.  Tutte,  Wils,  14.  Where  the  entry  is  forcible,  as  by  break- 
ing down  a  gate  or  door,  a  request  to  depart  is  not  necessary,  and  the 

acts  of  violence  on  the  part  of  the  trespasser  may  be  imroedi- 
[*96]  ately  opposed  by  any  acts  of  necessary  ^violence  by  the  deft : 

Green  v.  Ooddard,  Salk.  641.  A  wounding  cannot  be  justified, 
merely  in  defence  of  possession,  Gregory  v.  Hill,  8  T.  R.  299;  3  Salk. 
46;  unless,  indeed,  the  pit.  attempt  to  enter  the  close  with  force:  ib. 
Persevering  after  a  request  to  desist  in  stopping  an  ancient  light,  will 
not  justify  pit  in  throwing  water  on  deft:  Simpson  v.  Morris,  4  Taunt. 
821.  A  bare  arrest  is  no  justification  of  a  battery,  C.  T.  Hardw.  298  ; 
fFilliams  v.  Jones,  2  Str.  1049;  THiscott  v.  Carpenter,  1  Ld,  Raym. 
229;  unless  it  be  pleaded  by  way  of  molliier  manus  imposvit  tojir- 
rest :  C.  T.  Hardw.  358.  Pit's  resistance,  or  attempt  to  escape,  justi- 
fies a  battery:  B.  N,  P.  19.  Deft  may  plead  a  judgment  recovered, 
Fetter  v.  Beat,  I  Salk.  11 ;  1  Ld.  Raym.  339,^  s.  c. ;  post,  ^^  Judg- 
ment ;^^  and  this  though  it  was  against  another  deft,  if  it  was  for  the 
same  assault ;  2  Lutw.  944 ;  Brooms  v.  Wooton,  Yelv.  68 ;  or  the  sta- 
tute of  limitations,  not  guilty  within  four  years :  Macfadzen  v.  Olivant, 
6  East,  388;  6  Mod.  246 ;  post,  "  Statute  of  Limitations.^^ 

Jls  to  the  form  of  Plea.]  The  general  rules,  as  to  the  form  of  the 
pleas  in  trespass,  here  apply:  post,  "  Trespass.'^  The  general  issue  de- 
nies the  fact  of  the  trespass  alleged.  In  a  late  case,  under  a  declaration 
for  an  assault  and  battery,  and  tearing  of  clothes,  where  deft,  pleaded  he 
was  not  guilty  of  the  said  supposed  assaults,  in  manner  and  form  as  the 
pit  complained,  it  was  held  that  the  modo  et  forma  included  a  deiual  of 
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the  battery  and  laceraviiy  as  well  as  the  assault:  Weatherell  v.  Howard^ 
3  Burg.  135.  A  deft,  is  not  bound  to  justify  who  is  not  prima /iuie  a 
trespasser :  Badkin  v.  Powely  Cotop.  478.  But,  if  the  deft.  Vf^  prima 
/acie  such  trespasser,  but  relies  on  any  matter  of  justification  as  a  legal 
excuse  for  assaulting  or  beating  the  pit,  he  must  plead  that  matter  spe- 
cially. When  it  appears  that  the  party  had  no  intention  of  committing 
an  assault,  as  where  he  took  hold  of  a  person  by  the  collar  to  prevent  his 
fighting,  he  need  not  justify  by  pleading  specinUy,  but  <<may  giye  the 
facts  in  evidence,  for  the  purpose  of  showing  that  there  was  not  any  as- 
sault, which  is  matter  to  be  left  to  the  jury:  per  Legge,  B.y  in  the  case 
of  Griffin  v.  Parsans,  MSS.y  cited  in  Seiw.  N.  P.  28 ;  and  in  fFil- 
Hams  V.  Jonesy  Bep.  Tern.  Hardw.  301.  His  lordship  says,  ^<the 
party's  intention  must  be  considered,  for  people  will  sometimes,  by  way 
of  joke  or  friendship,  clap  a  man  on  the  back,  and  it  would  be  ridiculous 
to  say  that  in  every  such  case  a  man  must  justify,  and  may  not  plead  not 
guilty;  the  case  of  Wilson  V.  Dodd,  2  BoL  Jibr.  546,  is  directly  in  point;'' 
and  in  4  Mod.  405.  <'  In  assault  and  battery  the  deft,  pleaded  that  the 
horse  took  fright,  and  ran  upon  the  pit.,  who  continued  in  the  way,  be., 
and  the  plea  was  held  bad  on  demurrer,  and  that  deft,  should  have 
pleaded  the  general  issue,  for,  if  the  horse  ran  away  against  his  will,  he 
could  not  have  been  found  guilty,  because  it  cannot  be  said,  with  any 
colour  of  reason,  to  be  a  battery  in  the  rider."  Matter  of  accident  may 
be  given  in  evidence,  under  the  general  issue,  ib.  The  deft,  should 
plead  specially,  son  assault  demesne,  Gregory  v.  Hilly  B.  87,  899,  1 
Saund.  77,  296,  n.  1;  moderate  correction,  Watson  v.  Christiey  2«A 
fy  P.  224;  molliter  manus  imposuity  to  preserve  the  peace*,  or  a  justi- 
fication in  defence  of  the  possession  of  real  or  personal  property,  Wea- 
ver V.  Bushy  P.  T.  B.  78,  299,  Green  v.  Chddardy  2  Salk.  64*1;  or  by 
authority  of  Jaw,  under  or  without  process.  Smith  v.  Edgey  6  T.  B. 
562,  Hawe  v.  Planner y  1  Saund.  10,  Lawe  v.  Kingy  id.y  79,  Barker 
V.  Brahamy  3  Wils.  370.  Some  particular  statutes  allow  these  special 
defences,  and  others  to  be  given  in  evidence  under  the  general  issue! 
In  some  cases,  where  it  is  desirable  for  the  deft,  to  have  the  general  reply 
under  special  pleas  of  justification,  it  is  best  not  to  plead  the  general 
issue:  3  Camp.  366.  It  is  not  in  general  advisable  to  plead  son  assault 
demesnty  or  any  other  plea  of  justification,  specially,  in  actions  for  a 
trifling  assault,  if  there  be  not  satisfactory  evidence  to  sustain  it,  for,  the 
battery  being  admitted,  pit  will  get  full  costs,  though  he  obtain  less 
than  AOs. :  Smith  v.  EdgCy  6  T.  B.  562 ;  sed  vide  Brennan  v.  Bed- 
mondy  1  Taunt.  16. 

*The  enumeration  of  the  particular  trespasses  in  the  com-  [*97] 
meocement  of  the  plea,  which  can  and  are  intended  to  be  justi- 
fied, though  usual,  and  of  assistance  in  framing  the  plea,  are  not  abso- 
lutely essential.  Deft,  must,  if  he  states  them,  take  care  to  justify  no 
more  than  be  can  do  in  law.  Where  the  justification  is  transitory,  it 
mnst  follow  the  place  in  the  declaration :  Purset  v.  HutchingSy  Cro. 
842,  Bridgwater  v.  Bythingy  3  Lev.  113,  2  lAit.  1435;  and,  if  a  justi- 
fication be  at  the  same  place  and  time,  an  averment  of  its  identity  with 
the  trespass  in  the  declaration,  is  unnecessary :  Carth.  280.  In  all  pleas 
of  justification,  deft  must  admit  the  assault:  Gibbon  V.  Pepper,  2  Salk. 
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637;  1  Ld.  Raym.  38,  s.  c;  Rowe  ▼.  Tutte^  1  WiU.  14.  But  a  plea, 
to  an  assault  and  battery,  of  molliter  manus  imposuit,  is  good :  C.  T. 
Hardw,  358.  Where  a  servant  justifies  in  defence  of  his  master,  it  must 
be  alleged  in  his  plea,  that  his  interposition  was  necessary;  Barfoot  v. 
Rej/nolds,  2  Sir.  953.  In  a  justification  of  moderate  correction  of  a 
seaman  for  disobedience,  and  of  which  he  was  found  guilty  by  a  court 
martial,  it  is  advisable  to  plead  such  finding  specially,  to  operate  as  an 
estoppel:  Hannaford  v.  Humty  2  C.  ^  P.  148.  In  justifying  in  de- 
fence of  property,  it  is  sufficient  to  allege  that  the  party  was  possessed, 
without  setting  forth  the  particulars  of  his  title;  Johns  v.  Whitley,  3 
Wils.  71,  Weaver  v.  Bush,  8  T.  R.  78,  Gregory  v.  Bill,  ib.  299,  such 
an  allegation  being  merely  matter  of  inducement:  Cro.  Car,  138.  la 
justifying  under  process  of  a  competent  court,  such  process  must  be  set 
forth  with  particularity:  Co.  Lit.  283,  d,;  3  Mod.  137;  Com.  D.  Plead- 
er, E.  17.  If  the  deft  by  his  plea  justify  a  beating  and  wounding,  he 
must  state  that  some  force  was  used  or  attempted  by  the  pit.;  but  in  some 
cases  a  battery  only  may  be  justified  by  way  of  molliter  manus  impo- 
suit:  Smith  v.  Edge,  6  T.  R.  562,  Johnson  v.  Northwood,  7  Taunt. 
689,  1  Moore,  420,  s.  c.  infra.  Seb  further,  as  to  pleas  justifying  im- 
prisonment by  constables,  and  those  in  aid  of  them,  post,  ^^  False  Im- 
prisonment,^^  and  as  to  justifying  under  a  suspicion  of  felony,  &c, 
see  ib. 

Replication.']  The  general  rules  as  to  the  replication  in  trespass  here 
prevail :  see  ^^TrespassJ^  Where  the  defendant's  plea  is  untrue,  and  it 
is  matter  of  fact  to  be  ascertained  by  the  jury,  whether  deft,  committed 
the  trespass,  &c.,  of  his  own  wrong,  the  pit.  ought  to  reply  de  injuria; 
and,  where  the  deft,  pleads  in  excuse  of  any  injury  to  the  person,  de 
injuria  is  good;  Jones  v.  Kitchin,  I  B.  ^  P.  79 :  as  if  deft  plead  son 
assault  demesne,  defence  of  father,  &c.  So  this  general  replication 
suffices,  where  title  is  alleged  as  matter  of  inducement.  Com.  D.  Plead-- 
ar,  F.  21,  2  Saund.  295,  n.  1.  But  where  the  plea  is  true,  that  pit  did 
first  assault  deft,  and  the  pit  has  any  ground  of  justification  for  so 
doing,  he  must  state  in  his  replication  such  matter  of  justification  spe- 
cially, Carth.  281,  whether  it  consist  of  matter  of  title,  or  interest,  or 
authority  of  law,  or  authority  in  fact,  derived  from  the  opposite  party, 
or  matter  of  record,  Step.  PI.  188,  2  Saund.  295,  n.  Carth.  280:  as 
where  the  pit.  did  in  fact  commit  the  first  assault  in  defence  of  his  father, 
son,  &c.,  or  in  defence  of  possession.  Sic.:  1  Chit.  PI.  512.  If  deft 
justifies  under  process  of  a  court  of  record,  pit  should  deny  the  issuing 
of  the  writ  or  warrant,  &c.,  1  Saund.  299.  b.,  or  protest  the  writ  or 
warrant,  and  reply  de  injuria,  as  to  the  residue:  ib.  If  the  pit  admits 
that  deft  had  a  right  to  commit  the  assault,  but  relies  on  deft's  having 
committed  some  excess  in  so  doing,  a  replication  de  injuria  would  suf- 
fice, Oilb.  C.  P.  154,  Weaver  v.  Bush,  8  T.  R.  81,  Cockcroft  v. 
Smith,  1  Salk.  642 ;  but,  if  the  excess  was  such  as  to  amount  to  a  sub- 
stantive and  distinct  assault,  then  he  should  new  assign :  Monprivatt 
V-  Smith,  2  Camp.  176,  7;  Cheasley  v.  Barnes,  10  East,  73.  Where, 
in  an  action  for  assault,  the  pit  declared  that  the  deft,  beat,  bruised,  and 
wounded  him,  to  a  plea  of  son  assault  demesne,  the  pit  replied,  de  in-- 
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juria  sua  propria^  and  it  was  proved  that  the  latter  got  off  his  horse, 
and  held  up  his  stick  at  the  deft;,  when  he  struck  him,  it  was  held  that 
the  pit  should  have  replied  specially;  and,  it  having  been  left  to 
the  *jury  whether  the  pit  was  so  far  the  aggressor  as  to  justify  [*98} 
the  assault  committed  on  him  by  the  deft,  and  they  having  found 
in  the  affirmative,  the  court  refused  a  new  trial :  Dale  v.  Woody  7  Moo. 
33;  and  see  Dye  v.  Leatherdale,  3  fVils.  20;  Phillips  v.  Howgate^  5 
B.  fyJ2.220i  Rowe  v.  Tutte,  Wils,  17.  The  following  observation 
of  Blacks  toney  C.J. /in  the  case  of  Say  re  v.  The  Earl  ofRochford^ 
2  fV.  Bla.  R.  1196,  explains  the  whole  scope  of  the  replication  de  in^ 
^'ursa,  and  the  two  preceding  forms.  ''Nothing  ought  to  be  admitted  in 
evidence  but  what  is  material  to  the  issue,  joined  either  to  prove  or  dis- 
prove it  Nothing  is  in  issue  upon  a  special  plea,  but  what  is  directly 
traversed ;  and  the  general  replication  de  injuria  sua  propria  absque 
tali  causa^  traverses  all  the  matters,  and  nothing  but  the  matters,  con- 
tained in  the  plea.  The  pit  declares  on  a  part  which  is  at  first  view  a 
trespass:  the  deft,  in  his  plea,  acknowledges  that  fact,  but  states  s^ch 
newr  circumstances  as  (if  true)  amount  to  a  justification.  If  the  pit  can 
suggest  additional  new  matter,  which  shows  that  the  deft's  assertions 
(though  true)  will  not  justify  the  trespass  committed,  he  ought  to  reply 
that  new  matter  in  a  special  replication,  that  the  defendant  may  demur, 
or  take  issue  upon  it.''  It  is  in  general  advisable  to  plead  de  injuria 
when  practicable,  as  it  puts  in  issue  every  material  allegation  of  deft.'s 
plea:  Com.  D.  Pleader ,  F.  18  to  24;  Cockerill  y.  Armstrong y  WHUs. 
1 00.  The  words  without  the  causCy  which  means  without  the  matter  of 
excuse  alleged,  though  in  the  singular  number,  puts  in  issue  all  the  facts 
in  the  plea,  which  constitute  but  one  cause,  and  such  a  replication  is  suf- 
ficient to  two  or  more  pleas  by  different  defts:  Gilb.  C.  P.  51;  Chit- 
Pi.  530.  Though  deft,  pleads  a  local  defence,  pit  may  vary  ii>  hia  re- 
plication, either  in  time  or  place :  Neville  v.  Packman^  1  Ld.  Baym* 
121;  2  Lutw.  1435. 

New  Jlssignment.']  As  to  new  assignments  in  general,  see  posty 
^New  Jlssignnient.^^  Where  there  have  been  two  assaults,  and  one  o£ 
these  assaults  may  have  been  justifiable,  being  committed  in  self  defence, 
and  the  other  may  not  be  so,  and  the  declaration  contains  but  one  count, 
and  the  deft  pleads  son  assault  demesne,  the  plaintiff  should  new  assign 
the  unjustifiable  assault:  1  Saund.  299,  a.  n.  6.  In  the  case  o(  Randle 
V.  Webby  1  Easty  37,  in  an  action  of  assault,  deft  pleaded  son  assaulty 
and  proved  an  assault  on  the  27th  of  June.  Pit's  counsel  then  offered 
evidence  of  an  assault  cm  the  28th,  the  day  in  his  declaration.  But  it 
was  ruled  by  Bullery  J.  "  that  the  day  laid  in  the  declaration  being  im- 
material, the  deft's  proving  son  assault  on  any  day  previous  to  the 
bringing  of  the  action,  was  a  complete  answer  to  it:  for  that,  if  the 
pit  had  intended  to  have  made  the  day  material,  he  should  have  new 
assigned  it:"  see  anon.  2  Ld.  Raym.  1015.  The  principle  of  the  above 
decision  is  obvious.  The  pit  alleges  an  assault,  which  the  deft.,  under 
the  plea  of  son  assault  justifies,  averring  it  to  be  the  same  as  that  in 
the  declaration:  if  the  pit,  therefore,  by  de  injuriay  traverses  the  deft's 
plea,  he  admits  it  to  be  the  same  assault,  though,  in  fact,  it  may  be  a  dif- 
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ferent  one  from  that  which  is  intended  in  the  declaration;  and  by  such 
admission  he  is  estopped  from  proving  a  battery  at  another  time,  when 
pit.  did  not  assault  the  deft.,  unless  he  new  assigns,  alleging  it  to  be  an- 
other and  different  assault.  In  some  cases,  if  there  are  two  counts  in 
the  declaration,  the  pit.  may,  by  new  assigning,  preclude  himsdf  from 
giving  evidence  of  two  assaults :  see  Atkinson  v.  Matteson^  2  7^.  R. 
172,  (post J  ^*2Vespass,*^  "  New  Assignment, ^^)  New  assignments  are 
not  of  frequent  occurrence  in  practice,  for,  if  there  be  as  many  counts 
as  there  were  assaults,  and  some  of  them  cannot  be  justified,  the  pit.  may 
prove  those  without  a  new  assignment,  because,  as  to  them,  the  deft 
will  be  obliged  to  plead  not  guilty:  B.  N.  P,  17;  1  Step.  PI.  262," ^-c. 
The  new  assignment  is,  as  it  were,  a  repetition  of  the  declaration,  point- 
ing the  true  ground  of  complaint,  as  different  from  that  justified  by  the 
plea,  and  is  consequently  to  be  framed  so  as  to  include  all  the  materia! 
allegations  of  the  declaration;  as  to  those  parts  justified   by  the  plea,  it 

requires  them  to  be  accurately  specified :  1  Saund,  299,  c;  St^, 
[*99]  PL  245;  see  '<  New  Assignment."    *In  many  cases  it  is  prudent 

to  let  judgment  go  by  default  to  the  new  assignment :  postj 
*<  New  Assignment." 

Precedents. 


(6 

deft. 


SXCLA.RATIOH  VOB  AB8AUIT  UTO   BATTXBT»  AVD  IBJVBT  TO   PlT.'f  CJMTBBS, 
STATIirO   TSB  FACT!  FULIiT. 

(Commeneem^t  a»  utual :  su  '*•  Trupau,")  For  that  the  said  deft.,  on,  &c.,  (and  if  the 
ft.  astaulted  pU.  on  more  times  than  onet  then  smff  and  on  diverf  days  and  times,  between 
that  da/y  and  the  day  of  exhibiting  this  biU,  or  in  C.  P.  the  day  of  the  commencement  of 
this  suit),  with  force  and  arms,  assaulted  the  said  pit,  to  wit,  at,  kc.,  (ventiS),  and  then  and 
there  seised  and  laid  hold  of  the  pit.,  and  with  great  force  and  violence  pulled,  shook,  and 
dragged  about  'the  said  pit.',  and  gave  and  struck  the  said  pit.  a  great  many  violent  blows 
and  strokes  on  divers  parts  of  his  body;  and  also,  then  and  there,  with  great  force  and  violence, 
knocked,  cast,  and  threw  him,  the  said  pit.,  down  to  and  upon  the  ground,  and  then  and 
there  violently  kicked  the  said  pit.,  and  gave  and  struck  him  a  great  many  other  blows  and 
strokes,  and  also;  then  and  there,  with  great  force  and  violence,  rent,  tore,  and  damaged 
the  clothes  and  wearing  apparel,  to  wit,  one  coat,  &c.  (state  the  apparel  injured),  of  the  said 
ph.,  of  great  value,  to  wit,  of  the  value  of  £30,  which  he,  the  said  pit.,  then  and  there  wore. 
By  means  oC  which  said  several  premises,  he,  the  said  |^t.,  was  then  and  there  gready  hurt, 
bruised,  and  wounded,  and  became  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained 
and  continued  for  a  long  space  of  time;  to  wit,  for  the  space  of  six  weeks,  then  next  follow- 
ing (or  if  pU.  it  ttUl  labouring  imdir  the  tm'tiry,  «iy,  to  wit,  from  thence  hitherto,)  whereby 
he  was,  durin^^  all  that  time,  and  still  is,  hmdered  and  prevented  from  doing,  following,  or 
transacting  his  lawful  affairs  and  business,  and  hath  been  obliged  to  lay  out  and  expend  a 
large  sum  of  money,  to  wit,  the  sum  of  £100  (ttate  a  sufficient  sum),  in  and  about  the  curing 
and  healing  himself  of  his  aforesaid  wounds,  sickness,  and  indisposition,  to  wit,  at,  &c.,  afore- 
said. 

BSCOITD   COVBT,  70B  A   COXXOH  ASBAULT. 

And,  abo,  for  that  the  said  deft.,  on  the  day  and  year  aforesaid,  with  force  and  arms,  at 
London  aforesaid,  made  another  assault  upon  the  said  pit.,  and  then  and  there  beat,  bruised, 
wounded,  and  illtreated  him,  so  that  his  life  was  despaired  of.  (Omit  some  of  thit^  if  the  in- 
jury  was  but  slight.) 

THIBD.  COnirr,'TOB  THB  nrJT7BT  TO    FLT/s  CLOniBS. 

'  And,  abo,  for  that  the  said  deft,  on,  &c.,  with  force  and  arms,  at,  he.,  aforesaid,  tore, 
damaMd,  spoiled,  and  destroyed  divers  goods  and  chattels  of  the  said  ph.,  to  wit,  one  other 
coat,  &c.,  of  a  large  value,  to  wit,  of,  &c.,  and  other  wrongs,  &c.  (Conclude  as  usual  in 
Trespass:  tee  «  Tretpass:') 


ASSAULT  AND  BATTERY.  115 

'  '   BT  RV8BAHD   ALOVK  FOB    BlffTBBT   OF    A    WITB. 

{C&mmeneemeni  at  tuual,  ne  "  DeeUurations  and  Trespau")  For  that  the  said  deft,  on, 
kc,  with  force  and  wvm,  8ic.,  made  an  assault  on  E.  F.,  then  and  still  bein^r  the  wife  of  the 
said  ph.,  to  wit,  at,  be.,  and  then  and  there  riolently  beat,  kicked,  bruised,  and  illtreated 
the  said  E.  F.,  so  then  and  there  bein^  the  wife  of  the  said  pit.,  as  aforesaid,  insomuch  that 
she,  the  said  £.  F.,  by  means  of  the  premises,  then  and  there  became  and  was  sick,  sore, 
lame,  and  disordered,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  hither- 
to, wherebjT  he,  the  said  pit.,  during  all  that  time,  lost  and  was  deprived  of  all  the  comfort, 
benefit,  and  assistance  of  the  said  E.  F.,  his  said  wife,  in  his  domestic  affairs,  which  he  might 
and  otherwise  would  hare  had,  but  thereby  also,  he,  the  said  pit.,  was  then  and  there  forced 
and  obliged  to  pay,  lay  out,  and  expend,  and  hath  necessarily  paid,  laid  out,  and  expended 
diyers  large  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  £--,  in  and  about  the  endeavouring  to  heal  and  cure  the  said  E.  F.,  his  said  wife,  of 
the  sickness,  soreness,  lameness,  and  disorder  aforesaid,  occasioned  as  aforesaid,  to  wit,  at, 
kc.,  aforesaid ;  and  other  wrongs  to  the  said  pit.  then  and  there  did,  against  the  peace  of 
our  said  lord,  the  king,  and  to  the  damage  of  the  said  A.  B.,  of  £ — ;  and  therefore  he  brings 
bis  suit,  &c. 

BT  A  MA8TXB  OB  rATftXB  70B  TSX    BATTBBT   OV   HIS   8XBTABT  OR   BOV. 

*For  that  the  said  deft.,  on,  &c.,  with  force  and  arms,  be.,  made  an  assault  on  f^lOOl 
£.  F.,  then  and  still  being  the  son  and  servant  (or  servant  only)  of  the  said  pit., 
to  wit,  at,  &c.,  and  then  and  there  beat,  bruised,  wounded,  and  illtreated  the  said  E.  F.,  in- 
somuch that,  by  means  thereof,  the  said  £.  F.,  then  and  there  became  and  was  sick,  sore, 
lame,  and  disordered,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  during  all  which  time,  he,  the  said  pit.,  lost  and  was  deprived  of  the  service 
of  his  said  son  and  servant  (or  servant  only),  and  of  all  the  benefit  and  advantage  which 
might  and  would  otherwise  have  arisen  and  accrued  to  him  from  such  service,  to  wit,  at,  iu:. 
aforesaid. 

See  other  declarations  for  assaults  and  false  imprisonment,  potl,  "  FaUt  Impritonmmty** 
for  assault,  &c.  on  board  a  ship,  2  C^tt.  PI.  862,  for  assault  and  excluding  pit.  from  house, 
&c.  i6.  862,  by  husband  and  wife  for  assault  on  wife,  ib.  864. 

PLBA  OF  BOB  ABSAVLT  SBKX8VB. 

(GeTural  issut^pott^  "  TVesposs.")  And,  for  a  further  plea  in  this  behalf  (if  only  part  of 
the  Irupattm  tUUea  in  dedaraiion  are  juttifUd^  tay,  as  to  the  said  assaulting,  beating,  &c.,  in 
the  said  declaration  mentioned),  the  said  deft.,  by  leave  of  the  court  here  for  this  purpose 
first  had  and  obtained,  according  to  the  form^  of  the  statute  in  such  case  made  and  provided, 
says,  that  the  said  pit.  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him;  because,  he  says,  that  the  said  pit.,  just  before' the  said  time  when,  &c.,  to  wit,  on  the 
day  and  year  aforesaid,  at  London  aforesaid,  with  force  and  arms,  made  an  assault  upon 
him,  the  said  deft.,  and  would  then  and  there  have  beaten  and  ill-treated  him,  the  said  deft., 
if  he  had  not  immediately  defended  himself  against  the  said  pit.  Wherefore  the  said  deft, 
did  then  and  there  defend  himself  against  the  said  pit.,  as  he  lawfully  might,  for  the  cause 
aforesaid;  and,  in  so  doing,  did  necessarily  and  unavoidably  a  little  beat,  wound,  and  ill- 
treat,  the  said  ph.,  doing  no  unnecessary  damage  to  the  said  pit.  on  the  occasion  aforesaid. 
And  so  the  said  deft,  saith,  that,  if  any  hurt  or  damage  then  or  there  happened  to  the  said 
pit.,  the  same  was  occasioned  by  the  said  assault  so  made  by  the  said  pit.,  on  him,  the  said 
deft.,  and  in  the  necessary  defence  of  himself,  the  said  deft.,  against  Uie  said  pit.;  which  are 
the  supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  pit.  hath  above  complained.  And  this  the  said  deft,  is  ready  to  ferify.  Wherefore  he 
prays  judgment  if  the  said  pit.  ought  to  have  or  maintain  his  aforesrfd  action  thereof  against 
bim. 

soar  ASSAULT  IK  DSFBKOX  OV  BSLATXTX,  &C. 

(Firtl  pUa,  general  issue:  post,  "  Trespass:' ^Second  plea,  actio  non,  as  usual.)  Because  he 
saith  that  the  said  pit.,  just  before  the  said  time,  when,  &c.,  to  wit,  on  the  same  day  and  year 
aforesaid,  at,  &c.,  aforesaid,  with  force  and  arms,  &c.,  made  an  assault  upon  E.  F.,  then  and 
there  and  still  being  the  father  of  the  sail!  deft.,  and  would  then  and  there  have  beat  and  ill- 
treated  him,  the  said  E.  F.,  if  he,  the  said  deft.,  had  not  immediately  defended  the  said  E. 
F.,  wherefore  he,  the  said  deft.,  did  then  and  there  defend  the  said  E.  F.,  against  the  said 
pit.,  as  he  lawfully  might,  for  the  cause  aforesaid ;  and,  in  so  doing,  did  necessarily  and  una- 
voidably commit  the  said  supposed  trespasses  in  the  said  declaration  mentioned,  doing  no 
unnecessary  damage  to  the  said  ph.,  on  the  occasion  aforesaid.  And  %o  the  said  deft,  says, 
that  if  any  hurt  or  damage  then  or  there  happened  to  the  said  ph.,  the  same  was  occasioned 
bit  the  said  assault  so  made  by  the  said  ph.,  upon  the  said  £.  F.,  and  in  the  necessary  de- 
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fence  of  bim,  the  said  E.  F.,  against  the-said  pit;  which  are  the  same  snppoted  tretpanes 
in  (he  introductory, part  of  this  plea  mentioned,  and  whereof  the  said  pit.  hath  abore  there- 
of complained  against  him,  the  said  deft.  And  tl^s,  iic.  f^Condudt  wUh  a  vttificationf  oi 
mtpra.) 

XOLLITIR  MAKU8  TO  PBX8SRVB  THE  PIACX,  PLT.  ASH  A  TSIBD  FBRSOIT  BXIZTB  rieHTIKe 

TOSXTHSB. 

{Firtl,  general  iftu^,  as  potty  "  TV^jpaw."— 5econrf,  as  follows.)  And,  for  a  further  plea  in 
this  behalf,  the  said  deft.,  by  leave  of  the  court  here  for  this  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  that  case  made  and  provided,  says,  that  the  said  pit. 
ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because 
r  101 J  he  says,  that  the  said  pit.,  and  one  E.  F.,  at  the  said  time,  when,  &c.,  at,  *&c., 
aforesaid,  were  fighting  together,  and  striving,  with  force  and  arms,  to  beat  and 
wound  eachiDther,  against  the  peace  of  our  lord  the  now  king;  whereupon  the  said  deft., 
being  then  and  there  present  for  the  preservation  of  the  peace  of  our  said  lord  the  king, 
and  that  the  said  pit.  and  E.  F.  might  do  no  hurt  to  each  other,  and  in  order  to  separate 
and  part  them,  then  and  there  gently  laid  his  hands  upon  the  said  pit.,  as  he  lawfully  might, 
for  the  cause  aforesaid ;  which  are  the  said  supposed  trespasses  in  the  said  declaration  men- 
tioned, and  whereof  he,  the  said  pit.,  hath  above  thereof  complained  against  him,  the  said 
deft.    And  this,  &c.    (Conclude  wUh  a  venfieation,  as  supra,) 

PLXA  TBAT  A.  B.  VA8  P08BE88XD  OF  A  SBOP;   ABU  XOLLITEB  XABUS  BT  TEB  DBF!.,  A8  8XB- 
yA.3tT  TO  A.  B.,  TO  TUBK  HIX  OUT. 

{PU'a  lily  not  guUty :  see  "  Trespass."')  And,  for  further  plea  as  to,  &c.,  by  leave,  &c. 
(fletio  non)f  because  he  says  that  one  A.  B.,  long  before,  and  at  the  said  time,  when,  &c.,  was, 
and  still  is,  lawfully  possessed  of,  and  in,  a  certain  shop,  with  the  appurtenances,  situate, 
lying)  and  being,  in  the  parish  of,  &c.,  in  the  caunty  of,  Lc. ;  and,  being  so  possessed  there- 
of, she,  the  said  pit.,  at  the  said  time,  when,  &c.,  with  force  and  arms,  &c.,  entered  and  came 
into  the  «aid  shop  of  the  said  A.  B.,  and  there  made  a  great  noise,  disturbance,  and  afiray, 
in  the  said  shop,  and  then  and  there  greatly  distorbed  and  disquieted  the  said  A.  B.  in  the 
peaceable  and  quiet  possession,  use,  and  occupation,  of  his  said  shop ;  and,  thereupon,  he, 
the  said  deft.,  as  the  servant  of  the  said  A.  B.,  and  by  his  command,  then  and  there,  in  the 
said  shop,  civilly  requested  the  said  pit.  to  go  and  depart  out  of  the  said  shop,  and  to  cease 
iKr  said  noise  and  disturbance;  which  the  said  pit.  then  and  there  refused  to  do,  and  still  stayed 
and  continued  in  the  said  shop,  making  and  continuing  such  her  said  noise  and  disturbance 
therein,  without  the  leave  and  license,  and  against  the  will,  of  the  said  A.  B.  Whereupon 
the  said  deft.,  as  the  servant  of  the  said  A.  B.,  and  by  his  command,  at  the  said  time,  when, 
&c.,  at,  &€.,  m,  &c.,  gently  laid  his  hands  upon  the  said  ph.,  in  order  to  pull,  push,  put,  and 
remove,  the  said  pit.  from  and  out  t>f  the  said  shop ;  and  was  at  the  said  time,  when,  &c., 
gently  pulling,  &c.,  the  said  pit.  from  and  out  of  the  said  shop,  whereupon  the  said  pit.,  be- 
rag  angry  and  in  great  wrath,  then  and  there,  with  force  and  arms,  &c.,  in  the  said  shop, 
nude  an  assault  on  the  said  deft.,  and  would  then  and  there  have  beat,  bruised,  wounded, 
and  illtreated  him,  the  said  deft.,  if  he,  the  said  deft.,  had  not  then  and  there  immediately 
defended  himself  against  the  said  pit.;  wherefore  the  said  deft,  did  then  and  there  immedi- 
ately defend  himself  against  the  said  pit.,  as  he  lawfully  might  for  the  cause  aforesaid  :  and  so 
the  said  deft,  says,  that  if  any  mischief  or  damage  happened  to  the  said  pit.,  the  same  so 
happened  unto  her  from  the  said  assault  by  her  made  on  the  said  deft,  and  in  the  defence  of 
him,  the  said  deft. ,  in  manner  aforesaid,  which  are,  kjc.,  whereof,  &c.,  and  this,  &c.,  where- 
fore, &c.,  if,  &c 

JVSTIFIGATIOV  A8  A  TAVBBB-KBBPSIl,  BT  MOLLFTEB  XAHUS  IXPOSUIT,  TO  PRBVEVT  PLT. 
PBOX  LEAVING  DETT.'s  HOUSE  WITHOUT  FATING  POB  WHAT  HE  SAT  AND  DRANK. 

{Piea  Islf  not  guilty :  see  **  Trespass.")  And,  for  further  plea  in  this  behalf,  she,  the  said 
deft.,  by  leave  of,  &c.,  {actio  non),  because  she  says  that,  before  and  at  the  said  time  in  the 
sai4  declaration  mentioned,  to  wit,  at,  &,c.,  she,  the  said  deft.,  was  the  owner  and  occupier  of, 
and  kept  a  certain  common  licensed  wine,  tavern,  and  victualling-house,  and  then  and  there 
exercised  and  carried  on  the  business  of  a  tavern-keeper  and  victualler  in  the  said  house,  and 
the  8aid  deft.,  so  being  a  tavern-keeper  and  victualler,  and  so  keeping  such  house  as  afore- 
said, the  said  ph.,  befbre  the  fcaid  time,  when,  be  ,  came  into  the  said  house,  and  then  and 
there  called  for  and  caused  to  be  brought  to  him,  in  the  said  house,  victuals  and  drink,  and 
then  and  there  eat  and  drank  and  consumed  the  same,  and  thereby  then  and  there  incurred 
and  became  liable  to  pay  to  the  said  deft*,  a  reckoning,  to  a  largejamount,  to  wit,  to  the  amount 
of  two  pounds  fifteen  shillings  and  sixpence,  of  lawfiil  money  of  Great  Britain,  of  which  the 
said  ph.  then  and  there  had  notice.  And  the  said  deft,  in  fact  further  saith,  that  although 
she  had  then  and  there  a  lawful  demand  upon  the  said  pit   for  and  on  account  of  the  said 
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reckoDinj^i  to  the  amount  aforesaid,  and  although  the  said  reckoning  and  payment  thereof 
was  also  then  and  there,  in  the  said  hoase,  in  due  manner  demanded  of  the  said  pit.  hy  her, 
the  said  deft.,  yet  the  said  deft,  in  fact  says,  that  the  said  pit.  did  not  then 
*and  there  pay  or  discharge  the  said  reckoning  and  demand,  hut  then  and  there  f  1021 
wholly  refused  so  to  do,  and  was  then  and  there  about  to  leave  and  depart  from 
the  said  house  of  the  said  deft.,  and  would  then  and  there  have  departed  from  the  said  house 
of  the  said  deft.,  without  pacing  or  discharging  the  said  reckoning  and  demand,  had  he  not 
been  prevented  from  so  doing ;  whereupon  the  said  deft.,  in  order  to  prevent  the  said  pit. 
from  so  doing,  and  in  order  to  obtain  payment  of  the  said  reckoning  and  demand  at  the  said 
time,  when,  &c.,  to  wit,  at,  be.,  in,  &c.,  in  the  said  house  of  her,  the  said  deft.,  gently  laid 
her  hands  upon  the  said  pit.,  and  a  little  held  and  detained  him,  as  she  lawfully  might  for 
the  cause  aforesaid,  whereupon  the  said  pit.,  being  greatly  agitated,  with  force  and  violence, 
then  and  there  assaulted  her,  the  said  deft.,  and  would  then  and  there  have  beat,  bruised, 
wounded,  and  ill-treated  her,  if  she  had  not  then  and  there  defended  herself.  Wherefore  she, 
the  said  deft.,  did  then  and  there  defend  herself  against  the  said  ph.,  as  she  lawfully  might, 
for  the  cause  aforesaid ;  and  so  she  saith,  that  if  any  mischief  or  damage  then  and  there  hap- 
pened to  the  said  pit.,  the  same  happened  unto  him  and  proceeded  from  the  said  assault,  so 
by  him  made  upon  the  said  deft,  as  aforesaid,  and  in  the  defence  of  her,  the  said  deft.,  from 
the  same,  which  said  premises  are  the  same,  &dc.;  whereof,  inc.,  and  this,  &c.  Wherefore, 
&c.  {There  iros  a  third  pUa^  tame  at  the  teeondj  only  toying  that  deft,  kept  a  victualling-house 
imlead  of  a  tavern,  and  that  pit.  teat  othervite  aeeommo(UUed  in  deft.'t  Aoive,  betidu  eating 
and  drinking.) 

See  other  pleas,  justifying  assaulting  and  imprisoning  pit.  under  authority  of  law,  with  and 
without  process,  jDos/,  "  Falte  Impritonment ;"  to  preserve  the  peace,  ib,  and  3  Chit.  PI.  1009, 
1071 ',  moderate  correction  of  an  apprentice  or  seaman  for  disobedience,  &c.,  3  Chit.  PL 
1072;  defence  of  possession  and  molliter  manut  impotvit  to  turn  pit.  out  of  house,  ib.  1073 } 
the  like  of  a  public  house,  ib.  1074;  the  like  in  resistance  of  plt.'s  entering  into  a  himse,  ib, 
1076 ;  the  like  merely  in  defence  of  possession  of  a  close,  ib.  See  pleas  of  Statute  of  Limi- 
Utions,  award,  satisfaction,  and  other  such  general  pleas,  pott,  **  Tretpatt" 

&SPLICATI0V  SS  IKJVBIA. 

And  as  to  the  said  plea  by  the  said  deft.,  last  above  pleaded  in  bar  to  the  said  several  tres- 
passes in  the  introductory  part  of  that  plea  mentioned,  the  said  pit.  says,  that  by  reason  of 
any  thing  therein  alleged,  he  ought  not  to  be  barred  from  having  and  maintaining  his  afore- 
said action  thereof  against  the  said  deft.,  because  he  says,  that  the  said  deft.,  at  the  said 
time,  when,  &c.,  of  his  own  wrong,  and  without  the  cause  in  his  said  last-mentioned  plea  al- 
leged, committed  the  said  several  trespasses  in  the  introductory  part  of  that  plea  mentioned, 
in  manner  and  form  as  the  said  pit.  hath  i^fiove  complained.  And  this  he  prays  may  be  in- 
quired of  by  the  country. 

TO  vui  or  aoir  ▲saAirxT  DunsKx,  that  x.  r.  was  posskssxd  of  a  bousi  aks  that  flt., 

AS  SI8  ilBTAirT,  TVHKED  DXFT.  OUT. 

{Predudi  non,  at  utual.)  Because  he  saith,  that  long  before,  and  at  the  said  time,  when, 
&c.,  in  the  said  first  count  mentioned,  one  £.  F.  was  lawfully  possessed  of  a  certain  dwelling- 
hoose,  with  the  appurtenances,  situate  and  being  in  the  parish  aforesaid,  and,  being  so  pos- 
sessed thereof,  the  said  deft.,  just  before  the  said  time,  when,  &c.,  in  the  said  first  count  men- 
tioned, was  wrongfully  and  unjustly  in  the  said  dwelling-house,  making  a  great  noise  and 
disturtMmce  therein,  and  stayed  and  continued  therein  making  such  noise  and  disturbance, 
without  the  license  or  consent,  and  against  the  will  of  the  said  E.  F.,  for  a  long  space  of  time, 
to  wit,  until  and  at  the  said  time,  when,  &c.,  in  the  said  first  count  mentioned,  and  thereby 
then  and  there  greatly  disturbed  and  disquieted  the  said  £.  F.  and  his  family,  in  the  peacea- 
ble and  quiet  possession,  use,  and  enjoyment  of  the  said  dweUing-house,  whereupon  he,  the 
said  pit.,  at  the  said  time,  when,  &c.,  in  the  said  first  count  mentioned,  as  the  servant  of  the 
said  £.  F.,  and  by  his  command,  requested  the  said  deft,  to  cease  his  said  noise  and  disturb- 
ance, and  to  go  and  depart  from  and  out  of  the  said  dwelling-house,  which  the  said  lAeft. 
then  and  there  refused  to  do,  whereupon  the  said  plL,  as  such  servant  of  the  said  E.  F.,  and 
by  his  command,  gently  laid  his  hands  upon  the  said  deft.,  in  order  to  remove  him, 
the  said  deft.,  from  and  out  of  the  said  dwelling-house,  as  he  lawfully  might  for  *the  f*  1 031 
cause  aforesaid,  and  which  said  laying  of  hands  by  the  said  pit.  on  the  said  deft.,  in 
manner  and  for  the  cause  aforesaid,  was  the  said  supposed  assault  by  the  said  deft,  in  his  said 
second  plea  mentioned  to  have  been  committed  by  the  said  pit. ;  and  thereupon  the  said  deft., 
being  thereby  then  and  there  greatly  irritated  and  enraged,  at  the  said  time,  when,  &c.,  in  the 
said  first  count  mentioned,  of  his  own  wrong  committed  the  said  trespasses  in  the  introductory 
part  of  the  second  plea  mentioned,  in  manner  and  form  as  the  said  plt.hath  above  thereof  com- 
pJained  against  the  said  deft.    And  this  he,  the  said  pit.,  is  reiidy  to  verify.    And  the  said 
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pit.  ii  alio  ready  to  Terify,  that  he  did  oot  assault  the  said  deft,  as  in  the  second  plea  i 
tioned,  elsewhere  thiCn  in  the  said  dwelling-house  of  the  said  £.  F.  Wherefore  he  prays 
judgment  and  his  damages  by  him  sustained  on  occasion  of  the  committing  of  the  said  tres- 
passes in  the  introductory  part  of  the  said  second  plea  mentioned,  lo  be  adjudged  to  him,  &c. 

See  other  replications  to  plea  of  defence  of  possession  of  close,  that  pit.  had  a  right  of  way 
over  it,  8  Chii.  PI.  1203,  and  the  replications  to  justifications  under  process,  &c.,  to  actions 
for  for  fialse  imprisonment,  pott^  "  FaUt  Imprisonment.'* 

■  KSW    ASSieSXBlTT. 

And,  as  to  the  said  plea  of  the  said  deft,  by  him  secondly  above  pleaded,  as  to  the  said  se- 
veral trespasses  in  the  introductory  part  of  that  plea  mentioned,  and  therein  attempted  to 
be  justified,  the  said  pit.  says,  that  by  reason  of  any  thing  in  that  plea  alleged,  he  ought  not 
to  be  barred  from  having  and  maintaining  his  aforesaid  action  thereof  against  the  said  deft., 
because  he  says  that  he  brought  his  said  action,  not  for  the  trespasses  in  the  said  second  plea 

acknowledged  to  have  been  done,  but  for  that  the  said  deft.,  heretofore,  to  wit,  on  the 

day  of ,  in  the  year  of  our  Lord ,  with  force  and  arms,  at aforesaid, 

in  the  county  aforesaid,  upon  another  and  difierent  occasion,  and  for  another  and  different 
purpose  than  in  the  said  second  plea  mentioned,  made  another  and  different  assault  upon 
the  said  ph.  than  the  assault  in  the  said  second  plea  mentioned,  and  then  and  there  beat, 
wounded,  and  ill-treated  him  in  manner  and  form  as  the  said  pit.  hath  above  thereof  com- 
plained, which  said  trespasses,  above  newly  assigned,  are  other  and  different  trespasses  than 
the  said  trespasses  iit  the  said  second  plea  acknowledged  to  have  been  done ;  and  this  the 
said  pit.  is  ready  to  verify.  Wherefore,  inasmuch  as  the  said  deft,  hath  not  answered  the 
said  trespasses  above  newly  assigned,  he,  the  said  pit.  prays  judgment,  and  his  damages  by 
him  sustained  by  reason  of  the  committing  thereof,  to  be  adjudg^  to  him,  &c. 


Evidence  for  Plaintiff. 

Assault^  fyc.  and  Cause  of  Action.']  The  general  issue  puts  pit. 
upon  proof  of  the  assault  and  battery  stated  in  the  declaration ;  and, 
when  this  plea  itf  pleaded,  it  is  usual  for  the  pit.  to  begin:  Step.  P.  292. 
But,  where  special  pleas  of  justification  are  pleaded  without  it,  the  deft 
begins,  and  must  first  establish  his  plea  before  the  question  of  damages  is 
to  be  gone  into,  Bjsdell  v.  Bicssell^  I  JR.  fy  M.  293^  and  see  3  Camp. 
361,  poaty  ^^  Evidence;^*  and  the  pit.  need  give  no  evidence  unless  to 
aggravate  damages  or  invalidate  the  deft.'s  proof:  Guy  v.  Kitchiner^ 
Str.  1271 ;  1  Wils.  171,  s.  c. 

With  respect  to  what  amounts  to  an  assault j  it  consists  of  an  inten* 
tional  attempt  to  commit  an  act  of  violence  upon  the  person  of  another, 
as  striking  at  him,  within  reach,  with  his  fist,  stick,  &c.,  or  drawing  a 
sword,  or  presenting  a  gun,  or  throwing  any  thing  at  him :  Finch,  B.  3, 
tf.  9.;  e  Mo.  173-4;  Ginner  v.  Sparkes,  Salk.  79;  1  Selw.  N.  P.  21. 
But  striking  at  another,  at  such  a  distance  as  could  not  strike  the  plain- 
tiff, as  to  assault,  Com.  D.  Battery^  C.  A  mere  menace  or  words  do 
not  constitute  an  assault:  Bac.  Ah.  Assault,  A.;  1  Hawk.  P.  C.  c.  62, 
8.  i.  If  a  man  lay  his  hand  on  his  sword  and  say,  if  it  were  not  for  so 
and  so,  I  would  not  take  such  language,  it  is  no  assault,  Tuber* 
[*104]  mile  V.  Savage,  1  Mod.  3,  as  it  is  the  ^intention  that  consti- 
tutes the  offence.  Where  the  pit  took  the  deft,  by  the  collar, 
in  order  to  separate  him  from  a  person  he  was  fighting  with,  whereupon 
the  deft,  beat  him,  on  objection  that  the  pit  ought  to  have  replied  that 
matter  specially  to  the  plea  of  son  assault  demesne,  Legge,  B.  ob- 
served, ;Hhat  the  evidence  was  not  offered  for  the  purpose  of  showing 
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that  there  was  no  assault^  Cbr  it  was  the  quo  animo  which  constituted 
the  assault,  which  was  matter  to  be  left  to  the  jury  :^'  M.  S.  A  battery j 
which  always  includes  an  assault,  is  the  accomplishment  of  the  assault 
by  an  immediate  act  of  force  committed  on  the  person,  Com.  D.  Bat- 
tery; and  imposition  by  hands,  or  any  thing  or  instrument,  by  force 
applied  to  plt.'s  person  against  his  will,  is  a  battery :  Skin.  387 ;  Chreen 
V.  Ooddardf  1  Salk.  641.  Striking  a  horse,  upon  which  a  party  is 
riding,  whereby  he  is  thrown,  is  a  battery :  I  'Mod.  24,  1  Sid.  433.  And 
there  is  a  battery  in  all  cases  where  there  is  an  immediate  injury  from  an 
immediate  act  of  intentional  force  by  the  deft.  The  degree  of  force  with 
which  it  was  done  makes  no  difference,  and  '^  it  is  immaterial  whether 
the  injury  be  wilful  or  not :"  Leame  v.  Bray^  3  Easty  602 ;  Under- 
wood V.  HewsoUj  1  Str.  596,  599.  But,  where  the  act  is  inevitable, 
and  the  conduct  of  deft,  entirely  without  fault,  it  is  damnum  absque 
injuria,  and  does  not  constitute  a  legal  battery,  Hob.  134,  Scot  v.  Shep- 
herd  J  3  fFils.  403,  fFakeman  v.  Bobinaon^  1  Bing.  213,  as  it  would 
not  include  an  assault :  Co.  Lit.  253.  The  intention  of  the  party  ought, 
it  would  appear,  to  be  construed  with  reference  to  the  principle,  <<Uiat 
every  man  shall  be  presumed  to  contemplate  that  which  is  the  natural 
and  immediate  consequence  of  his  act :''  he  will  be  held  liable  for  every 
act  of  negligence :  thus — where  the  deft,  was  uncocking  a  gun,  and  the 
pit  standing  by,  and  the  deft,  from  want  of  care,  allowed  the  gun  to  go 
off,  and  wound  pit,  he  was  held  liable  for  a  battery:  ib. 

The  pit  should  prove  the  allegations  contained  in  his  declaration  by 
going  into  the  circumstances  of  his  case  at  length,  as  to  the  manner  in 
which  the  assault  and  battery  were  committed,  the  deft's  conduct  and 
expressions,  the  degree  of  violence  used,  and  the  extent  of  the  injury. 
Any  admissions  made  by  deft  of  the  assault,  should  be  provedj  ante^ 
48,  **  ^dmisHons.^*  Pit.  cannot  give  in  evidence  a  conviction  on  an  fli- 
dictment  for  an  assault  and  battery :  Jones  v.  White,  1  Str.  68.  The 
pit.  is  not  bound  to  prove  the  whole  of  the  facts  as  stated ;  deft  may  be 
found  guilty  of  an  assault  only,  though  an  assault  and  battery  be  stated : 
4  Mo.  405,  B.  N.  P.  94. 

The  day  or  place  stated  in  the  declaration  is  immaterial :  B.  N.  P.  86; 
Webb  V.  Turner,  Str.  1095.  Where  son  assault  is  pleaded,  and  the 
declaration  is  entitled  generally  of  the  term,  an  assault  within  the  term 
may  be  proved:  post,  ^^ Declaration;^^  2  Str.  1271 ;  1  Wils.  171,  s. 
c.  The  pit.  may  prove  as  many  distinct  assaults,  &c.,  as  there  are  counts 
in  the  declaration,  B.  JV,  P.  86,  Webb  v.  Turner,  Str.  1095;  or,  if  the 
assaults  are  laid  with  a  continuando,  he  may  prove  any  assaults  com- 
mitted within  the  days  laid  in  the  continuando,  B.  N.  P,  86,  and  one 
assault  before  the  day  stated:  ib.  If  there  is  but  one  count  in  the  de- 
claration, the  pit,  after  having  elected  to  prove  one  assault  and  failed, 
will  not  be  allowed  to  give  evidence  of  another :  Stante  v.  Pricket,  1 
Camp.  473.  And,  when  the  declaration  contains  two  counts,  and  the 
deft  suffers  judgment  by  default  on  one,  and  pleads  not  guilty  to  the 
other,  and  on  the  trial  one  trespass  only  is  proved,  the  deft  will  be  en- 
titled to  a  verdict:  Compare  v.  Hicks,  7  T  B.  727.  And,  where  the 
declaration  contains  two  counts,  and  there  is  a  justification  pleaded  to 
one  of  them,  which  is  admitted  by  the  replication,  the  pit  cannot  reco- 
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ver,  unless  he  show  that  two  were  committad:  Atkinson  v.  Matteson, 
2  T.  J?.  17)3 ;  1  iSeltv.  K  P.  38.  Where,  vpim  Un  issde  oq  son  assault 
demesne^  and  the  declaration  confines  the  pit.  to  one  assault  only,  the 
deft,  proves  that  he  was  assaulted  before  the  day  mentioned  in 
[^105]  the  declaration,  *the  pit.  cannot  eive  in  evidence  an  assault  on 
the  day  without  new  assign! n g:\ff anrffc  v.  PFebb,  I  Esp.  Rep. 
38,  antBy  98.  But,  upon  not  guilty  pleaded^  the  pit.  may  give  in  evi- 
dence an  assault  and  battery  at  any  time  or  place:  BrownL  233.  Though 
the  dechration  contain  several  counts,  yet  if  deft  pleads  that  the  assaults 
therein  mentioned  ^are  one  and  the  same,  which  the  pit.  does  not  deny, 
he  cannot  give  in  evidence  more  than  one  assault:  Gale  v.  Dalrymplef 
R.  Sf  ilf/118.  Pit.  should,  in  such  case,  have  demurred,  or  denied  they 
were  the  same.  When  the  action  is  brought  against  several  for  a  joint 
trespass  committed  at  a  particular  time,  he  must  confine  himself  to  that 
period;  and,  if  all  the  defts.  were  not  then  concei^'ned  in  the  trespass 
committed  at  that  time,  the  pit.  cannot  have  recourse  to  a  trespass  com- 
mitted at  any  other  time,  when  some  only  of  the  defts.  were  concerned, 
who  were  not  implicated  in  the  «first  transaction,  for  some  of  the  defts. 
might  thereby  be  subjected  to  damages  for  a  trespass  in  which  they  had 
no  concern :  Sedley  v.  Sutherland^  3  Esp.  Rep.  202. 

Where  deft  pleads  specially,  the  pit.  should  be  prepared  with  evi- 
dence to  rebut  the  facts  stated  in  deft's  pleas :  much  of  this  may,  in- 
deed, be  done  by  a  cross-examination  of  deft's  witnesses.  If  pit  has  re- 
plied sp«cially,  he  must  be  prepared  to  prove  the  facts  stated  in  the  or- 
der of  the  replication;  as,  in  the  case  of  pit's  assault  in  defence  of  pos- 
session, or  under  a  claim  of  right  of  way,  be.,  if  access  be  replied,  it 
must  be  proved  hy  pit  As  an  assignment  admits  the  justification  men- 
tioned in  the  deft's  plea,  that  assault  is  out  of  the  question,  and  the  pit 
must  go  into  evidence  of  the  one  set  out  in  the  new  assignment,  and  pro- 
duce his  evidence  as  he  would  in  support  of  a  declaration. 

Atkt  Enormia.']  The  pit  will  not  be  sufiered  to  give  in  evidence 
injuries  which  the  pit  rece!Ved,  unless  expressly  stated  in  the  declara- 
tion: Lowden  v.  -GoodHck^  Peake,  46;  see  post,  ^' False  Imprison- 
ment^^ and  ^<  -Trespass;'^  evidence  under  "  Jilia  Enormia.'^ 

Damages.']  The  pit.  cannot  give  in  evidence  any  special  damage  but 
that  stated  in  the  declaration,  post,  '<  DamageSj*^  nor  any  remote  con- 
sequence as  special  damage:  Moore  v.  Adam,  2  Chit.  Rep,  198.  The 
special  damage  must  be  the  clear  immediate  result  of  the  act  which  is 
complained  of:  ib.  The  damages  may  be  assessed,  not  for  the  mere 
corporal  injury,  which  in  many  cases  may  be  very  trifling;  and  the  jury 
are  not  obliged  to  confine  themselves  to  the  mere  pecuniary  loss,  but 
may  award  exemplary  damages  iti  proportion  to  the  malicious  or  insult- 
ing conduct  of  the  deft  Although  the  pit  is  not  at  liberty  to  prove  se- 
veral assaults  under  his  pleading,  in  order  to  support  a  verdict,  he  may 
give  them  in  evidence  as  evidence  of  malice,  and  thus  increase  the  da- 
mages: 2  Ph.  Ev.  194.  The  circumstances  which  accompany  and  give 
character  to  the  assault,  may  be  given  in  evidence  to  enhance  the  dama- 
ges :  Bracegirdle  v.  Or/ord,  2  M,  fy  S.  77.    Time  and  place,  when  and 
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where  the  assaolt  was  eonlaiittedy  may  frequently  enhance  the  damages : 
3  Wib.  19.    Bkathj  J.j  pbsenred,  in  Merest  y.  Harvey^  3  Taunt.  440, 
*'  It  goes  to  prerent  the  practice  of  duelling,  if  juries  are  permitted  to 
punish  insult  by  exemplary  damages:  Bracegirdle  y.  Orford,  2  M.  fy 
S.  77.     Ifk  a  joint  aetion  against  seyeral  deft's,  the  damages  cannot  be 
seyered,  so  as  to  giye  more  damages  against  one  than  the  other;  but  a 
verdict  may  be  giyen  against  both  to  the  amount  which  the  jury  think 
the  most  culpaUe  ought  to  pay :  Brawn  y.  ^llen  ^  or.,  4  Esp.  Sgj. 
158 ;  Lowfield  y.  Bancroft^  Str.  910;  Sel  N.  P.  39.    And  the  pit  can 
have  but  one  satisfaction  in  the  damages,  though  the  assault  and  battery 
be  committed  by  several,  and  though  the  action  be  brought  either  jointly 
or  severally:  11  Co.  67.;  Cro.  J.  118 :  ante^  96,  as  to  judgment  reco- 
vered, and  posty  that  title.    As  to  the  proof  of  admissions  by  co-tres- 
passers, vide  dntey  52.    Where  there  has  been  a  maihem  or  wounding^ 
the  court  may,  upon  view,  increase  the  dam^s:  Cooke  v. 
Bealy  1  Ld.  Raym.  176,  "^3  &$lk.  115,  s.  c.    But  upon  a  mo-  [*]06] 
tion  to  increase  the  damages ^tfper  visum  vulneris^  it  should  be 
proved  to  be  the  same  wound  for  which  the  damages  were  given,  but 
the  court  will  aot  allow  fresh  evidence  to  be  adduced :  B.  N.  P.  21. 
On  Mriew  of  the  party  and  examination  of  the  surgeon  ore  tenus  in 
court,  the  damages  were  increased  from  i611  14^.  to  £50:  Burton  v. 
Baynesj  Bam.  153.    But,  where  the  judge  who  tries  the  cause  is  satis- 
fied with  the  verdict,  the  court  will  not  increase  the  damages ;  Broton 
V.  Seymour^  1  Wils.  5. 

Evidence  for  Defendant. 

When  there  is  no  plea  of  the  general  issue,  deft,  having  admitted  the 
facts  stated  in  the  declaration,  usually  begins,  and  in  such  case  he  is  en- 
titled to  the  general  reply. 

General  Issue.']    Under  this  plea  deft,  may  give  in  evidence  any 
matter  denying  the  facts  stated  in  the  pleadings,  showing  he  was  not 
the  trespasser,  and  that  no  assault  was  committed.     Matters  of  excuse, 
as  we  have  seen,  may  be  given  in  eyidence  under  this  plea,  but  not  mat- 
ters in  justification,  which  must  be  specially  pleadea,  unless  in  some 
actions  against  justices  of  the  peace  and  other  public  officers;  see  ^* Jus- 
tices of  Peace,     *^Officer/^  fyc:  as,  by  proving  what  was  said  at  the 
time,  to  show  the  intention  or  object  of  the  parties,  for  every  thing 
which  passes  at  the  time  is  part  of  the  transaction  on  which  the  pit's 
action  is  founded:  B.  N.  P.  17.     Deft  may  extract  this  evidence  by 
the  cross-examination  of  witnesses:  Moore  v.  Jldam,  2  Chit.  Rep.  193. 
Where,  in  an  action  for  an  assault  and  battery,  and  not  guilty  pleaded, 
evidence  was  offsred  that  the  battery  was  given  by  way  of  punishment 
fm*  misbehaviour  on  board  the  ship  of  which  the  deft  was  captain,  and 
it  was  insisted  that  the  conduct  of  the  deft,  at  the  time  of  the  assault, 
being  necessarily  in  eyidence,  proyed  that  misbehaviour.  Lord  Eldon,  C, 
J.J  was  of  opinion,  that  as  there  was  no  justification  pleaded,  the  jury 
should  give  damages  to  the  amount  of  the  injury  suffered,  without  Jess-, 
ening  them  on  account  of  the  circumstances  under  which  it  was  inflict- 
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ed ;  and  the  Court  of  Common  Pleas  weure  of  Qpinion  that  this  direction 
was  right:  Watson  v.  Christiey  2  B.  fy  P,  224.  In  an  action  of  tres- 
pass for  an  assault  which  took  place  amongst  '^the  multitude,  the  court 
granted  a  rule  that  pit.  should  disclose  his  place  of  residence  and  occu- 
pation to  the  defts.:  Johnson  v.  Birley^  5  B.  ^  ^.  540,  I  D.  fy  B. 
174,  s.  c. 

Plaintiff's  first  Assault,^  Under  this  plea,  deft,  will  be  bound  to 
show  that  pit.  committed  the  first  assault,  and  that  it  was  such  as  to  re- 
quire the  deft 's  self-defence,  and  the  consequent  assault  on  pit.  The 
law  will  permit  any  degree  of  violence  to  be  justified,  if  it  be  necessary 
for  the  safety  of  the  deft:  Cockcroft  v.  Smithy  Salk.  642;  1  Ins.  282, 
&•  283;  a.  However,  every  assault  will  not  justify  every  battery ;  and  it  19 
matter  of  evidence  whether  the  assault  were  proportionable  to  the  battery; 
and  so,  though  son  assault  is  a  good  plea  in  maihem,  it  must  appear  that 
the  assault  was  in  some  degree  proportionable  to  the  maihem :  ih.  B.  N. 
P.  18 ;  1  Sid.  246.  If  son  assault  demesne  be  pleaded  without  the 
general  issue,  and  the  declaration  confines  the  pit.  to  the  proof  of  one 
assault  only,  ante^  104,  the  deft  may  prove  the  pit's  assault  on  him  to 
have  taken  place  at  any  day  before  the  action  brought,  and  is  not  con- 
fined to  that  laid  in  the  declaration ;  and,  if  the  plaintiff  cannot  answer 
the  assault  of  that  day,4)e  will  have  a  verdict  against  him,  for  he  is  not 
allowed  to  go  into  evidence  of  an  assault  or  battery  at  another  day  or 
place,  1  'Esp.  Hig.  340 ;  but  this  is  not  the  case  where  the  declaration 
comprise  more  than  one  assault,  or  when  the  general  issue  is  pleaded 
with  the  justification  of  son  assault ^  for  then  the  deft  is  bound  to  justify 
the  assault  proved :  BrownL  233. 

Moderate  Correction,']  *  A  justification  on  the  ground  of  moderate  cor- 
rection of  a  servant  or  apprentice,  &c.,  must  be  proved  by  evidence, 
[^107]  though  plaintiff  is  such  servant  or  apprentice.  If  there  be  any  writ- 
ten contract  of  hiring  between  pit.  and  deft.,  the  same  should  be 
produced,  and  proved  in  the  usual  way;  if  not,  the  pit's  retainer  must  be 
proved  by  other  means.  If  the  justification  be  against  an  apprentice,  the 
indenture  of  apprenticeship  should  be  produced  and  proved.  Evidence  of 
the  pit's  faults  must  be  adduced,  which  must  be  sufficient  to  warrant 
the  assault  ia  question.  In  an  action  at  the  suit  of  a  seaman  for  an  as- 
sault, which  deft  justified  on  account  of  disobedience,  &c.,  if  pit  was 
found  guilty  of  it  by  a  court  martial,  the  sentence  should  be  fully  proved 
as  well  as  pleaded,  as  an  estoppel  against  pit's  disputing  the  fact  of  dis- 
obedience, &c.:  Hannaford  v.  Hunn,  2  C.  ^  P.  148. 

Defence  of  Relative^  Servant^  ^c]  The  facts  of  relationship  or 
service  must  be  proved ;  seepost^  title  ^^SeductionJ*  Also,  that  deft 's 
interfj^rence  was  necessary  for  deft  See  evidence,  supra,  under  ^^Seff- 
Defence,'^  106. 

To  Preserve  the  Peace,]  The  facts  stated  in  the  plea  must  be  fully 
proved,  especially  that  the  king's  peace  was  then  being  broken,  or  about 
to  be  so. 
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Defenct  of  Possession,']  The  burden  of  the  proof  under  thiiJ  ^lea 
lies  on  defL,  who  must  prove  all  the  facts  stated  in  his  special  plea,  suf- 
ficient to  justify  the  assault.  Deft,  should  show  he  was  possessed  of  the 
premises  in  question,  as  by  carrying  on  business,  or  living  in  the  house: 
Cro,  Car.  1 38.  There  does  not  appear  any  necessity  for  deft,  to  prove 
the  title  to  the  premises,  though  indeed  this  is  disputed,  ib.  The  deft, 
should  prove  that  the  pit.  came  into  his  premises  either  without  his 
license,  and  upon  no  lawful  occasion,  or  though  for  a  lawful  occasion,  as 
into  an  inn,  that,  when  there,  he  misconducted  himself;  and,  upon  being 
requested  to  depart,  and  pit's  refusal  or  use  of  resistance  or  violence^ 
deft  was  obliged  to  use  force  to  compel  him  so  to  do:  Williams  y. 
Jonesy  2  Sir.  1049 ;  Oreen  v.  Goddardj  2  Salk.  641 ;  Com.  D.  Plead- 
er, 3  M.  16;  Gregory  v.  Hill,  8  T.  JR.  299;  Esp.  Ev.  262;  [Chreen  v. 
Aariram,  4  Carr.  8f  Payntj  308.]  If  pit.  has  no  right  to  be  on  pre^ 
mises,  proof  of  a  request  to  depart  will  suffice,  without  any  other  proof 
of  pit.'s  misconduct  If  pit.  attempt  to  enter  deft's  premises  by  force, 
proof  of  that  fact  supersedes  the  necessity  of  proving  a  request  to  de- 
part: Weaver  v.  Bush^  8  T.  R.  78.  If  deft  justifies  as  a  servant,  he 
must  also  prove  that  he  was  such  servant,  and  in  actual  service  at  the 
time,  and  that  his  conduct  was  in  discharge  of  his  duty.  See  ^^Master 
and  Servant.^' 

Special  Replication*']  Under  a  special  replication,  all  the  preceding 
facts  stated  in  the  pleadings  are  admitted.  The  burden  of  supporting  it 
lies  on  the  ph.,  but  deft  should  be  prepared  to  rebut  it  See  evidence 
under  justification  for  imprisonment,  and  post^  ^  False  Imprisonment.*^ 
As  to  evidence  in  reduction  of  damages,  supra. 

Competency  of  Witness:  posty  "  Witness,*^  ante,  "  Admissions.** 


ASSIGNEES. 
See  Bankrupts^  "  Covenant.' 
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When  the  proper  form  of  remedy: 

its  nature,  and  when  it  lie^  in  generaly  109. 

when  the  only  Remedy,  ib. 

when  sustainable,  where  a  higher  security  given,  110. 

when  sustainable,  though  Deft,  guilty  of  a  Torty  111. 

FoKM  of  pleadings  in  : 

Declaration,  111  to  138. 
in  general,  112. 
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I.  Special  Counts,  ST atibtg:  111/6^136. 

Inducement,  112. 

Conmderation,  114  to  116. 

Contract  or  Promise,  116  to  121. 

Performance  of  Condition  Precedent,  or  Excuse, 

121  to  130. 
Request,  130* 
Notice,  132. 
Breach,  133  to  136. 
Damages,  136. 

II.  Common  Counts:  136  to  138. 

Pka,  138. 

when  to  plead  specially,  ib. 

Form  of  Plea,  139. 
Replication,  fyc.  ib. 

Pbscsdxnts  in: 

Commencement  and  Conclusion  of  Declaration,  139. 
Common  Indebitatus  Count,  ib. 

Quantum  Meruit  Count,  ib. 

Quantum  Valebant  Count,  140. 
Plea  of  General  Issue,  ib, 

EviDBNCE  for  Plaintiff:  140  to  153* 

under  General  Issue^  140  to  152. 
Inducement,  140. 
Contract  Itself,  141. 

that  it  was  made  with  Plaintiff,  142  to  145. 

that  it  was  made  by  D^endant,  145  to  146. 
Consideration,  146. 

Performance  of  Condition  Precedent,  ^c,  149. 
Notice  or  Request,  ib. 
Breach,  ib. 
Damages,  ib, 
under  Special  Plea  or  Defence,  153. 

Evidence  for  Defendant:  153  to  155. 


Dtfences  in  general,  153. 
Reduction  of  Damages,  ib. 


[*1 09]  *  When  the  proper  Form  of  Remedy. 

Its  Nature,  and  when  it  lies  in  general.^    Assumpsit  lies  for  the 
recovery  of  damages  for  the  breach  of  simple  contracts  or  promises;  and 
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this,  whether  the  contract  or  promise  b<s  express  or  implied,  as  the  law 
always  raises  an  obligation  to  do  that  i?9bich  a  party  is  legally  liable  to 
perform:  Siq).  PL  16;  Lamb  v.  Bunce,  4  M.  fy  S,  275.  It  cannot 
be  supported  unless  there  be  such  contract  or  ppooMse.  Particular  in- 
stances as  to  when  this  action  lies  will  be  found  in  this  work,  when 
treating  on  the  form  of  remedy  under  each  |itle.  As  a  ^n^ral  rule,  it 
should  oe  observed,  that  promises  are,  1,  to  pay  or  rep%y  money;  or,  2, 
to  do  or  forbear  some  other  act :  Stq).  PL  12,  16. 

The  first  class  occurs  both  in  common  and  special  assumpsits.  In 
common  assumpsits  they  are  the  indebitatus  assumpsits:  1st.  On  ^ 
promise  to  pay  a  precedent  debt  for  the  sale,  assignment,  or  use  of  lands^ 
&a,  the  sale,  exchange,  or  hire  of  cattle  or  goods,  necessaries,  or  works 
and  services;  2nd.  The  quantum  meruit  or  valebant  on  a  promise  to 
to  pay  the  pit  for  the  like  considerations  as  much  money  as  he  deserved 
to  have^  or  for  his  goods,  ke.  so  much  as  they  were  reasonably  worth ; 
and,  3d.  on  the  insimul  computassent,  on  a  promise  to  pay  the  sum 
due  on  an  account  stated.  In  special  assumpsits  they  arise  on  a  pro^ 
Tnise  to  pay  money,  in  consideration  of  a  legal  liability  to  pay  it,  as 
upon  a  bill  of  exchange,  foreign  or  inland,  banker's  draft,  promissory 
note,  by-law,  or  foreign  judgment,  or  for  a  fine  on  admission  to  copy* 
hold  premises,  legacy  charged  on  land,  toll,  post-duty,  contribution  to 
party-walls.  2.  On  mutual  promises  either  to  pay  money,  as  on  wa- 
gers, or  feigned  issues ;  or  to  do  some  other  act,  as  to  marry,  &c,;  or  to 
perform  particular  agreements,  charter-parties,  policies  of  assurance,  or 
awards;  the  breach  of  which  may  consist  either  in  the  non-payment  of 
money  or  non-performance  of  some  other  act :  3.  On  promises  to  pay 
money  on  considerations  executed  or  executory;  as  in  consideration  of 
marriage,  the  sale,  assignment,  or  use  of  lands,  &c.,  tithes,  the  sale  or 
exchange  or  hire  of  catUe  or  goods,  necessaries,  forbearance,  works  and 
services,  or  indemnity,  which  promises  may  be  made  either  by  the  party 
benefited,  or  by  third  persons.  Promises  to  repay  money  are  either  ex- 
press or  implied ;  the  latter  may  be  given  in  evidence  under  the  com* 
mon  count  for  money  had  and  received :   Tidd^  23. 

The  second  class  occur  only  in  special  assumpsits,  and  are  on  promises 
to  do  or  forbear  some  other  act,  as, — 1,  To  sell,  assign,  or  exchange 
lands,  &c.;  or,  by  or  against  landlord  or  tenant,  to  take,  let,  hold,  repair, 
cultivate,  or  c|tiit  them:  2.  Upon  a  sale  or  exchange  of  goods  or  cattle, 
to  accept,  deliver,  lake  back,  or  return  them;  or  upon  a  warranty  as  to 
their  title,  quality,  or  value:  3.  Upon  a  bailment  of  goods  or  cattle  to  be 
kept,  either  generally  or  by  way  of  pledge,  concerning  goods  or  cattle 
lent  or  let  to  hire;  or  against  carriers,  wharfingers,  farriers,  &c.:  4.  To 
provide  necessaries  for  pit.  or  for  third  persons :  5.  To  forbear  to  sue  or 
give  time  for  the  payment  of  a  debt :  6.  To  perform  works,  under  which 
may  be  classed  promises  made  by  professional  persons,  as  attorneys,  sur- 
g^ns,  &c;  or  respecting  real  or  personal  property :  7.  Upon  a  retainer 
to  serve  or  employ :  8.  Respecting  real  or  personal  securities :  9.  To  aor 
count  for  the  profits  of  lands,  or  for  money  or  goods:  10.  On  promises 
of  indemnity :   Tidd^  2,  3. 

When  the  only  Remedy.^    There  are  some  cases  in  which  assumpsit 
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18  alone  maintainable.  Thus  it  is  said  to  be  the  only  remedy  against 
executors  and  administrators  for- the  breach  of  a  simple  contract,  Barry 
V.  Robinsonj  1  N,  R.  293;  or  for  the  recovery  of  mpney  payable  by 

instalments,  where  the  whole  debt  is  not  due,  Rudder  v.  Prict^ 
[*110]  1  H,  B.  550, *2  Saund:*30S,  n.  6,  Cooke y.  Whorwood.ib.  337, 

Peters  v.  Opte,  ib^350;  or  on  a  guarantee,  Hard.  486,  2  Sound. 
62,  6.     See  '^Bills  Exchange,''  ^^Jlward." 

When  sustainable  where  Plaintiff  has  a  higher  Security,]  Assump- 
sit cannot,  in  general,  be  supported  where  a  higher  security  has  been 
given,  either  by  instrument  under  seal  or  by  record,  as  the  simple  con- 
tract on  which  alone  assumpsit  is  sustainable  is  generally  merged  in  such 
higher  security :  Acton  y.  Symondy  Cro,  C.  415;  Twopenny  v.  Young, 
3  J5.  ^  C.  211,  Bac.  Ab,  Debt,  G.,  ^c;  Toussaint  v.  Martinnant,  2 
T.  R.  104 ;  Drake  v.  Mitchell  fy  or.^  3  East,  259;  Schleneker  v.  Moxsy, 
S  B.  ^  C.  792,  1  Chit.  PI.  91;  Scha^k  v.  Anthony,  I  M.  ii'  8.  575; 
Leslie  v.  Wilson,  6  Moore,  425,  n.  post,  "  Charter-party,'^  **  Freight.'* 
But  the  party  may  proceed  in  assumpsit  on  the  original  contract,  and 
frequently  on  an  implied  contract,  if  the  deed  be  inoperative  or  void; 
as  from  usury,  1  Saund.  295,  a.;  or  under  the  Annuity  Act,  &c.,  Sur- 
field  V.  Gowland,  6  East,  241  ;*  or  from  infancy,  B.  N,  P.  182 ;  or  where 
there  is  a  written  contract  relating  to  the  matter,  which  cannot  be  read 
for  want  of  a  stamp:  Fielder  v.  Ray,  4  Carr.  fy  Payne,  61;  or  where  a 
bankrupt  gives  a  bond  in  satisfaction  of  a  simpljs  contract  debt,  after  a 
secret  act  of  bankruptcy :  Ambrose  v.  Clendon,  2  Str.  1042.     And  as- 
sumpsit will  lie  where  there  has  been  a  new  contract,  in  respect  of  a  new 
consideration  to  pay  a  debt  or  perform  a  contract  under  seal,  White 
V.  Parkin,  12  East,  578 :  as,  on  a  promise  to  pay  an  assignee  of  a  bond 
in  consideration  of  forbearance,  1  Saund.  310,  n.  1;  or  by  a  debtor  in 
respect  of  any  new  consideration,  Brett  v.  Read,  Cro.  Car.  343,  Cro.  EL 
67;  or  by  a  third  person,  anon.  Cowp.  129 ;  or  on  a  promise  to  the  hus- 
band to  pay  the  arrears  of  a  rent  charge,  due  to  the  wife  in  her  lifetime, 
though  the  rent  was  secured  by  deed :  anon.  1  Leon,  293,  cited  in  Moor- 
som  v.  Kymer,  2  M:  fy  S.  309.     So,  on  a  balance  between   partners,  if 
one  expressly  promise  to  pay  it,  assumpsit  lies,  thougb  they  have  cove- 
nanted to  account,  Foster  v.  Allanson,  2  T.  R.  483;   White  v.  Parkin, 
cited  iti  12  East,  582.    And  assumpsit  lies  where  a  simple  contract  has 
been  substituted  for  a  contract  under  seal,  after  the  breach  of  the  cove- 
nants therein.  Heard  v.   Wadham,  1  East,  636,  Innes  v.  Dunlop,  8 
T.  R.  595,  Burn  v.  Miller,  4  Taunt  748;  and  so  where  several  things 
unconnected  with  the  deed  are  included  in  the  new  contract:  Schack  v. 
Anthony,  I  M.  fy  S.  575;  Foster  y.  Allanson,  2  T.  R.  479;  Davis  v. 
Morgan,  4  B.fy  C.S',6  D.  ^  R.  42.    And  if  the  binding  be  not  mutual ^ 
as,  where  parties  contract  by  deed,  and  pit.  signs,  but  the  deft,  does  not 
execute  the  deed,  it  will  be  no  bar,  but  he  may  sue  in  assumpsit :  Suther* 
land  v.  Lishnan,  3  Esp.  Rep.  42.     And  assumpsit  lies  for  use  and 
occupation  of  a  house,  though  there  be  an  agreement  by  deed  of  lease ; 
but  it  does  not  amount  to  an  actual  demise:  Elliot  r.  Rogers,  4  Esp. 
Rep.  59.    And  assumpsit  will  lie  on  an  implied  contract  where  the  deed 
is  invalid,  if  there  be  sufficient  evidence  to  imply  a  promise:  as,  where 
a  husband  covenanted  with  a  trustee  to  pay  his  wife  a  certain  separate 
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allowance,  but  neglected  payment^  it  has  been  held,  that  the  trustee  may 
recover  in  assumpsit  for  necessaries  supplied  on  the  common  law  obliga- 
tion, Nurse  v.  Craig^  2  N.  S,  148,  Mansjieldj  C,  J,^  dissent;  as  he 
thought  '*  the  specific  covenant  excluded  a  ground  in  law  for  supporting 
an  assumpsit  on  the  presumed  assent  of  the  husband,^'  ib.  160:  as,  where 
an  annuity  has  been  set  aside  for  a  defect  in   the  memorial.  Waters  y. 
Mansellf  3   Taunt.  56 ;  and,  where  a  feme  covert  contracted  with  a 
servant  by  deed,  but  without  authority  from  the  husband,  it  was  held 
the  law  would  imply  a  contract  on  the  part  of  the  husband  to  pay  the 
servant  for  the  work  done:  White  v.  Cuyler^  6  T.  R.  176.     Assumpsit 
lies  on  the  simple  contract,  though  a  deed  be  given  as  a  collateral  security. 
Therefore,  where  B.,  being  indebted  to  A.,  procured  C.  to  join  with  Mm 
in  giving  a  joint  and  several  promissory  note  for  the  amount,  and  after- 
wards, having  become  further  indebted,  and  being  pressed  by  A.  for 
further  security  by  deed  (reciting  the  debt  and  the  note,  and  that  a  fur- 
ther security  had  been  offered),  assigned  to  A.  all  hi?  goods  as 
a  further  security,  with  a  proviso,  *that  he  should  not  be  deprived  [^111] 
of  the  possession  of  the  property  assigned  until  after  notice;  it 
was  held  that  the  deed  did  not  deprive  A.  of  his  remedy  against  C.  on  the 
note :  Twopenny  v.  Young,  3  B.  fy  C.  208  \5D,8cR.  259.    Assumpsit 
sometimes  lies  for  moneys  accruing,  due  under  the  provisions  of  a 
statute^  1  Sound.  37 f  B,  N.  P.  129,  Bifnn  v.  Oreen,  Cowp.  47 4y  post, 
^*  Statute;^^  and,  as  to  when  it  lies  on  a  judgment,  J90«/,  ^^Judgment^' 

f> 

"    \^ 

When  Sustainable,  though  Defendant  guilty  of  a  Torf]    As- 
sumpsit will  lie  for  a  nonfeasance,  misfeasance,  or  malfeasance,  Samuel 
V.  Judin,  6  East,  335 ;  for,  where  defL  has  been  guilty  of  tortious  ne- 
glect of  his  duty,  pit  may  waive  the  tort,  and  rely  on  the  circumstances, 
as  forming  a  breach  of  promise,  implied  from  some  consideration  of  re- 
ward, Sic:  Govett  v.  Radnidge^  3  Ectst,  70;  Edmeads  v.  Newman,  1 
B,  Sf  C.  418,  423;  2  ZX  ^  i?.  568;  Morgan  v.  Palmer,  ^  B.  ^  C. 
735,  6;  4  D.  fy  R.  283.     Therefore,  assumpsit  lies  for  goods,  which  the 
deft,  had,  by  fraud,  procured  the  pit  to  sell  to  an  insolvent,  and  which 
the  deft  had  got  into  his  own  possession ;  for  he  could  not  set  up  the 
sale,  because  his  own  fraud  had  procured  it ;  and  the  mere  possession, 
unaccounted  for,  is  sufficient  to  raise  an  assumpsit:  Hill  v.  Perrott,  3 
Taunt.  274;  post,  '^  Money  Had  and  Received.^'    Where  there  is  no 
certain  duty  or  contract,  express  or  implied,  arising  from  the  circum- 
stances of  the  tort,  Mayor  of  Northampton  v.  Ward,  1  Wils.  107,  9, 
and  therefore,  where  the  possession  is  adverse,  assumpsit  will  not  lie  for 
use  and  occupation,  but  pit  must  declare  in  ejectment  or  trespass:  Bir^ 
V.  Wright,  1  T.  R.  378,  387.     So,  where  deft,  enters  plt.'s  close  or 
market,  and  erects  a  stall  without  license,  assumpsit  will  not  lie:  tres- 
pass is  the  proper  remedy :  Mayor  of  Northampton  r.  Ward,  1  Wils. 
109.     And,  where  cattle  are  taken  damage  feasant,  and  money  t>aid 
for  their  release,  assumpsit  cannot  be  supported  to  recover  it,  but  tro- 
ver, trespass,  or  replevin,,  are  the  proper  forms:  Lindon  v.  Hcftoper, 
Cowp.  415',  Shipunck  v.  Blanchard,  6   T.  R.  ^98.'    And,  in  case  of 
deceit,  where  there  is  a  written  contract,  and  it  is  apparent  on  the  face 
of  it,  assumpsit  will  not  lie,  but  the  party  must  bring  case  for  the  deceit- 
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fiU  representation :  Meyer  v.  Everih,  4  Camp.  M.  We  baye  seen  that 
the  pit  ttlayi  in  some  cases,  waive  the  tort  or  trespass,  and  declare  in  aa- 
sompsit  for  money  had  and  received,  or  even  for  the  work  and  labour  of 
bis  apprentice :  ante^  92.  If  a  tenant  hold  oyer,  his  landlord  may-  treat 
him  as  his  tenant,  BurcAellv.  Somsbt/y  1  Camp.  360,  Bight  v.  Darby ^ 
1  T.  B.  162;  and  assumpsit  lies  for  goods  as  sold  against  a  deft.,  who 
by  fraud  procured  the  pit  to  sell  to  an  insolvent  goods  which  the  pit 
got  into  his  possession :  ERll  v.  Perrotty  3  Taunt  274;  but  see  Bead 
V.  Hutchinsonj  3  Camp.  350 ;  and  so  it  lies  to  recover  rents  tortiously 
received :  Boyter  y.  Dodsworthy  6  T.  B.  683 ;  B.  N.  P.  133,  a. 

As  io  when  assumpsit  is  the  most  advisable  form  of  remedy,  post^ 
"  Oase.'^ 

Form  of  Pleadings. 

With  respect  to  the  title  of  the  count  and  term,  the  venue  and  usual 
commf  ncement  of  declarations,  post,  <<  Declaration.*^ 

The  declaration  in  this  action  must  invariably  disclose  the  considera- 
tion upon  which  the  contract  was  founded ;  the  contract  itself,  whether 
express  or  implied,  and  the  breach  thereof,  and  damages,  Bac.  M.  As- 
sumpsity  F.y  and  whether  the  contract  be  express  or  implied,  or  in 
writing,  or  by  parol,  the  declacettion  is  in  general  the  same;  always 
stating  a  specific  contract,  which  may  be  proved  in  evidence,  by  show- 
ing a  contract^  either  express  or  implied :  LaweSy  PL  2S. 

I.  Sfxcial  Counts.]    The  form  of  the  declaration  is  either  special 
or  common.     It  must  be  special  where  the  contract  is  founded 
[*1 12}  on  a  consideration  *  which  remains  executory,  or  on  a  consider- 
ation of  legal  liability,  without  an  express  promise,  or  on  a  con- 
sideration of  mutual  promises,  or  on  a  contract  to  do  or  forbear  an  act, 
which  is  not  to- pay  or  repay  money,  or  the  value  of  chattels.    It  cannot 
be  common  but  where  the  debt  lies,  and  where  the  contract  was  to  pay 
or  repay  money ^  or  the  value  of  chattels,  and  the  consideration  is  exe- 
cuted, and  not  merely  executory,  and  not  upon  mutual  promises;  Hard^s 
CasCy  1  Salk.  28,  Fowke  v.  Pinsackcy  2  Lev.  15^  Carth.  276,  Solly 
V.  Weiss,  2  Moo.  420,  Studdy  v.  SanderSy  5  B.  ^  C.  638,  B.  of  Fal- 
mouth v.  PenrosCy  6  B.  Sir  C.  385  i  see  further,  as  to  instances  when    . 
pit  may  recover  under  the  common  counts,  posty  ^'  Vendor  and  Pur- 
chascTy"    ''Goods  Soldy''   ''Work  and  Lahowy^*   '^ Money  Lent,'* 
«  Money  Paidy*'  "  Money  Had  and  Beeeivedy'^  ^  Interest y^  and  ante, 
^'  Recount  Stated.''*  When  the  pit  can  declare  specially,  it  is  frequently 
advisable  so  to  do,  as  he  may  thereby  avoid  a  pfea  of  set-off,  or  tender, 
&c.:  Cobon  v.  Welsh,  1  Esp.  Bep.  3A);  Eland  v.  Carr,  I  Easty  375 ; 
Fair  v.  M'lvery  16  East,  198;  Cornforth  v.  Bivetty  2  M.  8r  S.  510, 
po^t: 

Iin^tTCEMENT.]  In  the  statement  of  a  special  contract,  it  is  frequently 
necessary,  wNbre  the  terms  of  the  contract  are  ambiguous,  to  explain  the 
sanae  by  a  prefatory  statement,  which  is  called  inducement.    The  mat- 
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tcr  of  such  inducement  may,  indeod,  be  stated  in  any  part  of  the  declara- 
tion, but  it  will  be  found  most  advisable  to  state  it  preparatory  to  the 
contract  itself  or  any  other  matter :  1  Chit.  PL  260.  Thus,  in  assump- 
sit for  not  performing  an  award,  the  declaration  states  that  there  were 
differences  between  the  parties,  before  it  states  the  submission  and  pro- 
mise io  perform  the  award  :  post,  ^^  Award?^  So,  in  assumpsit  by  an 
under-lessee  against  his  lessor,  for  the  amount  of  ground-rent  he  has 
been  obliged  to  pay  to  the  head  landlord,  the  deft/s  tenancy  should  be 
stated  in  order  to  render  the  subsequent  statement  of  the  cause  of  action 
intelligible:  Moore  v.  Pyrke^  11  East^  52;  Brown  v.  Crump,  1  Marsh, 
567.  And  so,  on  a  contract  to  pay  money  upon  a  consideration  of  f6r- 
bearance,  the  debt  forborne  and  proceedings  stayed  should  be  statad; 
Tiddj  438;  Jones  v.  ^shburnham,  4  East,  455;  Marshall  v,  Bucken- 
show,  1  N.  R.  172.  So,  in  actions  against  persons  whose  character  or 
situations  create  certain  liabilities,  as  actions  against  wharfingers,  car- 
riers, coach-owners,  captains  of  ships,  it  is  usual,  and,  in  some  cases, 
necessary  to  state  that  they  were  employed  in  those  characters,  by  way 
of  inducement :  Powell  y.  Lay  tan,  2  N.  R.  365;  Max  v.  Roberts,  12 
East,  94. 

When  the  consideration  and  promise  explain  themselves  without  re- 
ference to  any  collateral  matter,  no  inducement  need  be  stated,  as  in  ac- 
tions on  policies  of  insurance,  bills  of  exchange,  foreign  judgments,  &c. 
In  an  action  against  an  attorney  for  negligence,  the  declaration  may  be 
without  any  inducement,  and  may  commence  with  the  statement  of  the 
deft.'s  retainer,  without  stating  any  consideration:  Bourne'v.  Biggies, 
2  Chit.  Rep.  311 ;  Elsee  v.  Gatward,  5  T.  R.  143 ;  Green  v.  Jackson, 
Pea*  Rep.  237 ;  Knights  v.  Quarles,  4  Moo.  532. 

Mere  matter  of  inducement  need  not  be  stated  with  that  precision  and 
certainty  as  matter  which  constitutes  the  true  substance  or  gist  of  the  ac- 
tion itself.  But  it  must  be  stated  with  a  certainty  sufficient  to  explain 
the  contract,  and  certainty  to  a  common  extent  is  enough,  especially  if 
it  be  matter  of  an  executed  or  past  consideration:  1  Chit.  PI.  261; 
Com.  B.  Pleader,  C.  31,  43,  E.  10,  18;  Coxe  v.  Jennings,  Yelv.  17. 
Thus,  where  an  agreement  with  a  third  person  is  stated  only  as  induce- 
ment to  the  deft's  promise,  which  is  the  gist  of  the  action,  it  is  sufS- 
cient  to  state  such  agreement,  without  certainty  of  name,  place,  or  per^ 
son  :  ib.  So,  in  declaring  on  a  promise  to  pay  money,  in  consideration 
of  the  forbearance  of  a  preceding  debt,  though  some,  cause  of  action  must 
be  alleged,  it  is  not  necessary  to  state  the  particular  cause  or  subject-mat- 
ter of  the  debt,  or  the  time  when,  or  place  where,  it  was  con- 
tracted: Hob.  18.  In  an  action  ^against  a  carrier  for  the  loss  [^113^ 
of  goods,  the  usual  inducement  as  to  the  delfvery  of  the  goods 
to  him,  need  not  contain  an  exact  description  of  such  goods:  2  Saund. 
74,  a.  In  declaring  on  a  parol  submission  to  an  award,  it  does  not  seem 
necessary  to  state  the  cause  of  dispute :  2  Saund.  61  h,n.  1. 

The  matter  of  the  inducement  should  be  stated  in  the  substance,  ac- 
cording to  the  legal  effect,  and  substantially  agree  with  the  facts  »f  the 
case.  It  should  not  be  stated  merely  as  a  matter  of  descrifition,  for  fear 
of  a  variance,  as  it  is  a  rule  that  allegations  of  substance  must  be  substan* 
tially  proved,  but  allegations  of  description  literally  so:   Stoddart  ^. 

Vol.  I.  17 
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Palmer^  3  B,fyC.  4]  4  D.  fy  JR.  624,  s.  c.  Where,  in  a  declaration  to 
recover  from  the  deft,  the  balance  of  a  bill  due  from  a  third  person  in 
consideration  of  forbearance,  and  the  balance  was  stated,  under  an  in:- 
duoementy  to  be  £26.  I3s.  Sd.y  when,  in  fact,  it  was  only  £26.^  it  was 
held  a  variance:  Bray  v.  Freemarij  2  Moo.  114;  8  Taunt.  197.  s.  c. 
Where,  in  assumpsit  for  not  indemnifying  pit.,  in  consequence  of  his 
having  become  bail  for  A.  in  an  action  at  the  suit  of  B.,  it  was  stated  that 
B.,  in  Michaelmas  Term^  58  G.  3.,  recovered  of  pit,  the  judgment 
given  in  evidence  was  in  Hilary  Term,  it  was  held  this  was  no  variance, 
as  it  was  not  matter  of  description,  but  nn  allegation  in  substance, 
that  the  judgment  had  been  obtained  before  the  commencement  of  the 
action :  Phillipfi  v.  Shaw^  4  B.  fy  A.  435 ;  and  see  Stoddart  v.  Pal- 
mer,  S  B.  8f  C.  2.;  4.  J).  ^  R.  624,  s.  c;  post,  "  Case.'^  On  the  other 
hand,  in  an  action  on  a  promise  to  pay  the  costs  of  an  action,  in  consi- 
deration of  pit's  staying  the  proceedings  therein,  the  court  in  which  the 
action  was  depending  must  be  accurately  described :  Impey  v.  Taylor j 
3  M.^  S.  166. 

If  the  inducement  be  so  stated  as  to  constitute  a  part  of  the  contract 
itself,  it  must  be  proved  strictly,  in  the  same  way  as  the  contract  should 
be  proved:  so,  where  the  price  of  goods  was  stated  in  matter  of  induce- 
ment, and  the  declaration  afterwards,  stating  the  contract  itself,  and  the 
price  of  those  goods,  referred  to  the  price  stated  in  the  inducement,  which 
was  not  the  real  one,  it  was  held  a  fatal  variance :  Andrews  v.  White- 
head, 13  JSast,  102. 

In  all  cases,  care  should  be  taken  not  to  insert  any  more  than  is  abso- 
lutely necessary ;  for,  though  an  imnrmterial  averment,  which  is  wholly 
impertinent,  and  may  be  rejected  as  surplusage,  need  not  be  proved, 
Winn  V.  fThite,  2  W.  Bla.  R.  840,  Bristow  v.  Wright,  DougL  667, 
yet  if  it,  by  the  statement,  becomes  relevant  to  the  action,  or  is  so  mixed 
up  with  a  material  averment,  that  it  cannot  be  readily  separated  there- 
from, and  rejected  as  surplusage,  the  pit  will  be  compelled  to  prove  it 
substantially;  and,  if  it  be  stated  as  matter  of  description,  he  will  be 
bound  to  prove  it  literally:  see  1  Chit.  PI.  261,  Stoddart  v.  Palmer, 
3,  B.  fy  C.  4,  4  D.  4*  R'  624 ;  see  further,  as  to  what  is  a  variance, //o^/, 
and  the  different  titles.  Thus,  in  an  action  against  an  attorney  for  neg- 
ligence, in  not  proceeding  to  judgment  in  due  time  against  a  prisoner, 
whereby  she  escaped,  and  the  declaration  averred  that  such  prisoner  was 
indebted  to  pit.  on  promises,  &c.,  and  that  pit.  retained  deft  for  the  re- 
covery of  the  debt,  but  it  appeared  on  the  trial  that  the  averment  was 
BOt  true,  as  it  was  proved  that  the  prisoner  was  a  married  woman,  and 
therefore  was  incapable  of  contracting  a  debt,  the  pit  was  nonsuited; 
though  had  the  declaration  been  formed  to  meet  the  question,  pit.  might 
perhaps  have  recovered:  Lee  v.  Ayrton,  Pea.  Rep.  119;  Ounter  v. 
Cleyton,2  Lev.  85;  Alexander  v.  Macauley,  4T.R.6\\.  In  an  ac- 
tion against  a  person  in  a  particular  character,  it  is  sufficient  to  stale 
generally  that  he  was  employed  in  such. character;  as,  in  an  action 
againit  an  attorney,  pit  should  only  state  that  he  was  retained  or  em- 
ployed as  such,  and  not  that  he  was  one  of  the  court:  Green  v.  Jackson, 
P^.  Rep.  236;  Elsee  v.  Gatward,  5  T.  R.  143;  Shiells  v.  Black- 
hurne,  1  H.  Bl.  161;  Bourne  v.  Biggies,  2  Chit.  R.  312;  Berryman 
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y.  Wise,  4  T.  B.  366 ;  Smith  v.  Taylor,  I  N.R.196;  Rex  v. 
Crossky,  *2  Esp.  Rep,  526.  Where  the  pit.  alleged,  in  an  ac-  l*\  14] 
tion  for  not  completing  the  purchase  of  certain  shares,  that  he 
was  lawfully  entitled  to  so  many  shares,  and  it  appeared,  from  the  act 
of  Parliament  which  created  the  shares,  that  no  legal  title  had  been 
vested  in  him,  it  was  held  a  ground  of  nonsuit:  Latham  v.  Barbery  6 
r.  R.  67.  Only  such  matter  as  is  strictly  necessary,  and  capible  of 
proof,  should  be  stated,  as  all  material  allegations  of  matter  of  description 
must  be  literally  proved :  3  j8.  i^  C  4. 

Immaterial  averments,  which  may  be  rejected  as  surplusage,  unless  of 
matter  of  description,  are  not  put  in  issue,  and  need  not  be  proved : 
Peppin  V.  Solomons^  5  T.  R.  498;  2  W.  BL  Rep.  840.  A  wrong 
aveonent  of  title,  when  the  estate  of  the  pit.  is  not  a  material  averment, 
willnot  vitiate:  fVinn  v.  IVfdtey  2  W.  Bl.  Rep.  840. 

The  CoNsiDEKATioir.]  The  pit  may  aver  a  legal  and  sufficient  mo- 
tive, inducement,  or  consideration,  in  order  to  support  the  contract  on 
which  the  action  is  founded:  Com.  D.  Action,  Assumpsit y  H.  3;  Mitch- 
inson  v.  Hewsouy  7  T.  R.  348;  2  B.  fy  P.  79.  In  actions  upon  foreign 
judgments,  bills  of  exchange,  &c.,  it  suffices  merely  to  state  the  liability, 
from  which  a  sufficient  consideration  is  implied :  Bishop  v.  Voungy  2 
B.  8r  p.  79,  Remington  v.  TayloVy  Lutw.  237 -y  and  it  may  suffice  to 
show  a  mere  moral  obligation:  ib.;  Gibbs  v.  Merrilly  3  Taunt.  311. 
In  an  action  of  assumpsit  for  a  mere  misfeasance,  a  consideration  need 
not,  in  general,  be  alleged;  therefore,. where  it  is  stated  that  the  pit, 
being  possessed  of  some  old  materials,  retained  the  deft,  to  perform  the 
the  carpenter's  work  on  certain  buildings  of  the  pit,  and  to  use  those 
old  materials,  but  that  the  deft,  instead  of  using  those,  made  use  of  new 
ones,  thereby  increasing  the  expense,  will  be  sufficient:  Elsee  v.  Cfat- 
wardy  5  T.  R.  143. 

It  must  be  shown  that  the  consideration  on  which  the  promise  is  found- 
ed, arose  from  the  deft's  request,  or  that  which  is  equivalent  to  it, 
Bourne  v.  Mason,  1  Vent.  6,  Button  v.  Pooly  ib.  318,  332,  Crow  v. 
RogerSy  1  Str.  592,  though  it  will  sometimes  be  implied  in  evidence : 
1  Saund.  264,  note  c.  Thus,  a  subsequent  request  will  be  implied, 
where  a  duty  results  from  a  previous  contract;  as,  if  a  carrier  assent  to 
carry  goods,  pit  may  declare  on  an  executed  consideration  of  having  de- 
livered the  goods  to  be  carried :  Stretter  v.  Horlocky  7  Moo.  283 ;  I 
Bing.  34,  s.  c.  The  consideration  must  not  be  stated  to  have  been  done 
at  the  instance  of  the  pit  himself:  Sty.  465;  1  Saund.  264,  a.  The 
statement  of  the  consideration  having  arose  at  deft's  request,  will  fre- 
quently, after  verdict,  cure  a  defective  statement  of  a  consideration: 
Shiella  y.  Blackburny  1  H.  Bla.  158;  JVhitehead  v.  Greet  ham,  Af. 
4-  F.  205;  2  Bing.  464,  s.  c.  Dartnall  v.  Howardy  4  B.  ^  C..345j 
post,  '*  Common  Counts.^' 

The  consideration  must,  on  the  face  of  the  .declaration,  appear  suffi- 
cieitt  and  legal  to  support  the  contract  as  laid ;  otherwise,  even  a  ver* 
diet  will  not  cure  the  defect :  Jones  v.  Jishburnhamy  A  Easty  464 ; 
Mitchinson  v.  Hewsony  7  T.  R.  348.  No  mode  of  pleading  can  enable 
the  pit  to  recover  on  an  illegal  contract :  Featherstone  v.  ffutchinsony 
Cro.  El.  200;  Sir  T.  Jones,  24. 
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The  consideration  may  be  stated  in  its  very  terms,  or  according  to  its 
.  legal  effect;  and  a  variance  will  be  fatal  at  the  trial;  Jones  v.  Jlihburn' 
ham,  4  East,  464;  King  v.  Robinson,  Cro.  EL  79;  Symmons  v. 
Knoxy  3  T.  B.  67.  '  Where  the  declaration  alleged  the  considerAion  to 
be  certain  reasonable  reward,  and  it  was  proved  that  a  particular  sum 
was  agreed  on,  it  was  held  no  variance :  Semb,  p.  ChambrCj  J.y  Bay- 
ley  V.  Thicker,  2  N,  R,  458 ;  and  see  Laing  v.  Fidgeonj  6  Taunt.  \0S. 

On  the  other  hand,  where  the  declaration  stated  the  consideration  to 
be  the  purchase  of  sheep  for  JB54  11*.  6 J.,  and  the  price  proved  was 
£5A  \2s.  6d,,  the  plaintiff  was  nonsuited  for  the  variance :  Symmons  v. 
Knox,  3  T.  R.  67.  So,  where  the  consideration  stated  was  the  forbear- 
ance of  payment  of  £21  16*.,  and  the  sum  proved  was  £2\  18*., 
[*116]  it  was  holden  a  *fatal  variance,  ^mjield  v.  Bate,  3  M,  0  S. 
173;  and  an  allegation  of  a  retainer  ^^  at  a  certain  salary,  to  wit, 
JS250  per  annum,''  can  be  supported  only  by  proof  of  a  contract  for  a 
specific  annual  salary :  Preston  v.  Butcher,  1  Stark,  3. 

The  whole  of  the  consideration  must  be  stated,  or  there  will  be  a 
ground  of  nonsuit:  Symmons  v.  KnoXy  3  T.  R.  67;  King  v.  Robin- 
son, Cro.  El*  79.  If  it  be  stated  that  deft  promised,  in  consideration 
of  one  thing,  and  it  appear  that  it  was  made  in  consideration  of  that 
thing  and  another,  the  action  must  fail,  t  A.;  or  if  the  promise  be  grounded 
on  two  considerations,  and  pit  declare  on  one :  1  Leon.  300 ;  Simms 
V.  Westcotty  Cro.  El.  147.  And,  if  any  part  of  an  entire  consideration, 
or  of  a  consideration  consisting  of  several  things,  be  omitted,,  the  pit 
will  fail  on  the  trial;  but,  if  a  contract  consists  of  several  distinct  parts 
and  collateral  provisions,  it  is  sufficient  to  state  so  much  of  the  contract 
as  contains  the  entire  consideration  and  the  entire  act  to  be  done  in  vir- 
tue^ of  such  contract :  per  Ld.  Ellen.,  Clarke  v.  Gray,  6  East,  569 ; 
Miles  v.  Sheward,  8  ib.  6 ;  Leeds  v.  Burrows,  12  ib.  1 ;  Andrews  v. 
Whitehead,  13  ib,  102 ;  Symonds  v.  Carr,  1  Camp.  362.  Where  the 
contract  is  that  pit.  should  execute  an  assignment  of  a  bill,  on  the  condi- 
tion that,  if  the  deft  should  receive  any  dividends  upon  the  bill,  he 
should  pay  them  over  to  the  ph.,  the  declaration  should  state  the  consi- 
deration to  be,  that  pit.  had  assigned  to  deft,  the  legal  interest  in  the 
bill,  subject  to  such  condition ;  and,  if  he  alleges  an  unconditional  as- 
signment, it  will  be  a  fatal  variance :  Vansandau  v.  Burt,  5  B.  fy  A. 
44.  In  assumpsit  by  a  landlord  against  the  assignees  of  a  bankrupt,  on 
an  agreement  to  pay  10*.  in  the  pound  for  rent  due  from  the  bankrupt 
and  themselves,  it  appeared  that  part  of  the  consideration  was,  that  the 
pit.  should  accept  a  surrender,  which  consideration  being  omitted,  the 
pit,  was  nonsuited :  Man.  Index,  308.  So,  a  declaration  on  a  warranty, 
upon  a  consideration  that  pit.  would  buy  a  horse  at  a  certain  price,  to 
wit,  £S^  5s.  is  not  supported  by  evidence  of  a  warranty  upon  the  pur- 
chase of  two  horses  jointly  for  the  sum  of  sixty  guineas:  2  Stark.  Ev. 
86.  But,  if  the  consideration  omitted  do  not  form  in  substance  a  part 
of  the  contract,  it  is  immaterial;  and,  therefore,  where  a  declaration  in 
debt  for  rent  stated  of  a  messuage,  &c.,  and  the  proof  was  of  a  demise  of 
a  messuage,  &c.,  together  with  the  furniture,  utensils,  and  implements, 
it  was  held  that,  as  the  rent  issued  out  of  the  property,  and  not  out  of 
the  furniture,  it  was  sufficient  for  the  pit.  to  allege  and  prove  a  demise  of 
the  real   property,  and  therefore  there  was  no  variance :  Farewell  v. 
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Dickenson^  6  B.  ^  C.  251.  Where  part  of  the  consideration,  or  one  of 
several  considerations,  is  frivolous  and  void,  it  is  sufficient  to  state  only 
the  valid  consideration,  though,  if  stated,  it  will  not  vitiate  the  declara- 
*tion :  Featherstone  v.  Hutchinson,  Cro.  EL  149 ;  Coulston  v.  Carr, 
ib.  848,  1  Sid.  38,  B.  N.  P.  147,  1  Chit  PL  263.  But  no  mode  of 
pleading  can  enable  the  pit.  to  recover  where  part  of  an  executory  consi- 
deration was  illegal:  Cro.  EL  200|  Sir   T.  Jones,  24;  1  Sid.  66.  n,  1. 

It  is  generally  convenient  to  state  the  facts  concisely,  and  then  to  aver 
that,  "in  consideration  thereof,  &c.,"  or  "  of  the  premises,'*  when  it  re- 
lates to  several,  <<  the  deft  promised,  &c.;''  the  omission  of  these  words 
will  be  cured  by  verdict :  Sturlyn  v.  Albany ^  Cro.  EL  67.  The  alle- 
gations, however,  that  deft  promised,  in  consideration^  &c.  must  be 
certain  and  specific,  3  Leon.  129;  but  alleging  that,  in  consideration  of 
pit's  promise  to  perform  his  part  of  the  agreement,  the  deft  promised  to 
perform  his,  is  sufficient :  Hardres,  103. 

If  the  consideration  be  executory,  or  for  something  still  to  be  done, 
the  declaration  should  contain  the  time  and  place  when  and  where  it 
arose,  and  it  ought  to  be  averred  when  and  where  it  was  performed  and 
executed:  Sexton  v.  Miles,  1  Salk.  22.  As,  in  an  action  for  wages,  in 
consideration  that  pit  would  proceed  on  a  certain  voyage,  the  voyage 
agreed  on  must  be  stated,  though  it  had  been  determined  by  the 
captain,  which  fact  must  also  *be  averred :  White  v.  Wilson,  2  [*1 16] 
jB.  ^  P.  116,  120;  Ward  v.  Harris,  ib.  265,  1  Saund.  320. 
And  so,  in  assumpsit  for  not  delivering  goods,  the  specific  sum  or  price 
agreed  on  must  be  stated,  for  the  measure  of  damages  being  the  difier- 
ence  between  the  price  agreed  on  and  their  actual  value,  it  could  not  be 
otherwise  ascertained:  Andrews  v.  Whitehead,  13  East,  102.  But, in 
an  action  against  a  carrier  for  the  loss  of  goods,  stating  that  deft  under- 
took to  carry  them  in  consideration  of  "certain  reward,''  is  sufficient, 
without  stating  what  reward:  ib.  114,  n.  a.',  Bayley  v.  Tucker,  2 
N,  R.  458.  Andj  in  the  case  of  an  executed  promise,  or  something 
already  done,  less  certainty  is  necessary,  and  pit  need  not  state  time  or 
place,  or  that  it  was  performed  or  executed ;  for  the  promise,  and  not  the 
performance  of  the  thing  itself,  is,  in  such  case,  the  consideration  :  t^n- 
drews  v.  Whitehead,  13  Easty  105,  16,  17;  Streeter  v.  Horlock,  1 
Bing.  34,  7  Moo.  283,  s.  c.  But,  even  in  stating  an  executed  con- 
sideration, a  statement  that  in  consideration  that  the  pit  had  sold  to  the 
deft,  a'^  certain  horse"  of  the  said  pit,  "at  and  for  a  certain  quantity  of 
oil,"  to  be  delivered  in  ^<a  certain  time,"  which  had  elapsed,  is  bad  on 
special  demurrer:  Ward  v.  Harris,  2  B.  Sf  P.  265*  It  must  be  shown 
that  the  executed  consideration  arose  at  the  request  of  deft :  1  Saund. 
264,  n.  1 ;  1  Chit.  PL  264.  It  is  always  advisable,  when  the  facts  will 
meet  it,  to  declare  on  an  executed  consideration.  In  the  case  of  a  con^ 
current  consideration,  which  is  founded  on  mutual  promises,  such  pro- 
mises must  be  concurrent  or  obligatory  on  both  parties  at  the  same  time, 
and  must  be  so  stated  in  pleading :  Cooke  v.  Oxley,  3  T.  R.  653 ;  Clay- 
ion  V.  Jennings,  2  W.  Bla.  R.  706 ;  Wain  v.  fVarltets,  5  East,  16. 
And  pit.  cannot,  in  general,  support  his  action  without  averring  per- 
formance on  his  part,  or  some  act  equivalent  to  it,  as  readiness  to  per- 
form it,  or  the  like:  Morton  v.  Lamb,  7  T.  R.  125 ;  Smith  v.  Wood- 
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house,  2  N.  S.  233;  Jones  ▼.  Barhlejfj  Doug.  684.  As,  upon  contraets 
to  sell  and  accept  goods,  Rawsonr^  Johnson,  1  East,  203,  Water- 
house  y.  Skinner,  2  B.  fy  P.  447 ;  or  upon  promises  to  marry,  1  Saund. 
320,  d,  n.  5.  Where  an  agreement  has  been  stated,  it  does  not  seem 
necessary  to  state  the  mutual  promises :  Mountford  v.  Horton,  2  N. 
B.  62 ;  Badenhurst  v.  Bates,  3  Bing.  470.  It  is  not  necessary  to  aver 
performance  of  the  things  stipulated  to  be  done,  where  the  pit's  under- 
taking is  itself  the  consideration :  Martindale  v.  Fisher,  1  Wils.  88. 
See  further,  posty  121,  ^^  Averment  of  Performance,'^^  Where  pit  de- 
scribes a  continning  consideration,  he  must  allege  the  continuance  of  it, 
and  a  non-performance  on  the  part  t)f  the  deft,  during  its  continuance  : 
Powley  V.  IValkery  5  T.  R.  373;  fVtnn  v.  White,  2  W.  Bla.  B.  842; 
Mussen  v.  Price,  4  Ec^t,  160. 

When  pit  states  no  legal  consideration :  as,  where  it  is  entirely  insuf- 
ficient or  void  from  illegality,  it  is  objectionable  on  demurrer.  Qlipsam 
y.  Morris,  1  Vent.  9,  Jones  v.  Ashbumham,  4  East,  455;  in  arrest  of 
judgment,  Dartnall  v.  Howard,  A  B.  fy  C.  345,  6  D.  ^  B.  438;  pr 
writ  of  error,  Whitehead  v.  Greetham,  2  Bing.  464,  Witchenson  v. 
Hewson,  7  71  B.  348.  But,  if  merely  alleged  insufficiently,  it  should  be 
objected  to  by  demurrer  or  in  arrest  of  judgment :  2  Bif^,  468 ;  4  B. 
^  C.  345.  And,  where  it  is  untruly  stated,  it  will  be  a  ground  of  non- 
suit as  a  variance :  King  v.  Robinson,  Cro,  EL  79 ;  Miks  v.  Sheward, 
8  East,  7.  And  an  uncertain  or  informal  statement  of  the  considera- 
tion is  cured  by  verdict :  Sty.  304;  Jones  v.  Ashbumham,  4  East,  464 ; 
Ward  V.  Herries,  2  B,^  P.  265. 

The  Contract  or  Promise.]  The  deft.'s  contract  or  promise  must 
be  stated,  for  the  law  will  not,  in  general,  create  a  contract  or  promise  in 
pleading,  Ninan  v.  Bland,  3  Smith,  114,  Morris  v.  Norfolk,  1  Taunt. 
217 ;  and  the  omission  may  be  taken  advantage  of  in  arrest  of  judgment. 
Buckler  v.  Angil,  1  Lev.  164,  1  Sid,  246,  s.  c,  or  on  a  writ  of  error. 
Lea  V.  Welch,  2  Ld.  Raym.  1516,  2  Str,  793,  s.  c.    But,  where  the 

declaration  stated  that,  *^  in  consideration  thereof,  undertook 
[*117]  and  promised,"  omitting  *to  say,  deft,  "undertook,"  &c.,  it 

was  held  immaterial,  after  judgment  by  default:  Shx/re  y. 
Brown,  1  Salk.  27.  And,  where  pit.  declared  on  three  several  pro- 
mises, but  the  last  count  omitted  to  say  that  the  deft,  had  promised,  it 
was  held  sufficient,  for,  as  it  had  been  positively  alleged  in  the  first  count, 
the  same  nominative  should  go  to  all  the  promises:  Gatehouse  v.  Row, 
5  Mod.  305;  Ld.  Raym.  145,  s.  c;  Stanhope  v.  Butler,  1  Lutw, 
233,  Carth,  d09.  It  has  been  considered,  that  where  the  contract  is 
founded  on  a  legal  liability  and  implied,  it  is  sufficient  to  state  such  lia- 
bility, without  alleging  formally  that  the  deft,  promised,  as  on  a  bill  of 
.exchange,  Elsee  v.  Gatward,  5  T.  B.  145,  Stark  v.  Cheeseman,  I 
Ld.  Baym,  538 ;  but  see  Morris  v.  Norfolk,  1  Taunt.  217,  8 ;  or  on  a 
foreign  judgment;  and  a  declaration  in  assumpsit  stating  an  agreement 
between  the  two  parties,  but  omitting  the  mutual  promises,  was  held 
sufficient,  because  the  agreement  imported  a  promise:  Mountford  v. 
Morton,  2  N.  R.  62. 

The  parties  to  the  contract  must  be  expressly  stated.  Com,  D,  Plead- 
er, C.  18;  though  the  omission  or  defective  statement  will  be  cured 
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after  general  demurrer  or  verdict,  as  the  contract  will  be  considered  to  * 
have  been  made  to  the  party  from  whom  the  consideration  proceeded : 
Cam.  D.  Pleader^  C.  18;  Marshall  v^  BirkenshaWj  1  N.  R.  172.  But 
if  it  do  not  appear  to  whom  the  promise  was  made,  pit  cannot  have 
judgment:  Sty,  255 ;  iVby,  832,  a.  c;  Coulaton  v.  Carr^  Cro.  EL  d48. 
On  a  promise  to  A.  to  pay  B.  a  sum  of  money,  if  the  action  be  at  the  suit 
of  B.,  it  is  said  that  the  promise  should  be  laid  as  having  been  made  to 
B.;  Company  of  Felimakers  v.  DaviSy  I  B.  ^  P.  102 ;  Arnold  v. 
Revoultj  4  Moo,  66.  On  a  written  contract  entered  into  between  the 
wife  of  A.  and  B.,  which  contract  A.  himself  afterwards  recognized,  t 
statement  that  the  contract  was  entered  into  between  A.  and  his  wife 
and  B.,  would  be  bad :  Saunderson  v.  Griffiths,  5  B.  fy  C.  909,  8  Z>. 
^  R,  643.  An  advertisement  or  general  promise  of  reward  to  any  one 
who  will  apprehend  a  felon,  shall  not,  in  general,  be  declared  on  as  a 
promise  to  the  particular  pU.,  for  there  is  no  privity  between  the  parties 
themselves:  Rol.  M,  6  M,  PL  1;  Aby,  11. 

'The  statement  of  the  contract  or  promise  should  be  positive,  and  in 
express  terms,  and  not  by  way  of  recital,  though,  indeed,  this  is  not  any 
fatal  objection  to  the  declaration:  1  Saund.  274,  n.  1.  It  should  also 
be  with  precision  and  certainty  to  a  common  intent,  though  a  defect  in 
this  respect  will  be  aided  by  a  verdict:  fVard  v.  Harris^  2  B.  fy  P. 
265;  ante^  116. 

In  an  action  on  a  promise  to  pay  a  sum  on  a  marriage  of  a  girl,  an 
allegation  that  the  deft,  asserted  and  published  that  he  would  give  J6100 
to  whoever  should  marry  his  daughter,  is  too  indefinite  and  uncertain : 
1  Rol,  M.  8,  M,pl.  1 ;  Afey,  11 ;  Chandelor  v.  Lopus,  Cro.  J.  4. 

Though  the  contract  or  promise  was  in  writing,  it  is  not  necessary  to 
state  it  was  so  in  the  declaration,  even  though  the  Statute  of  Frauds  re- 
quired it  to  be  in  writing :  1  Sound.  276,  a.  n.2;  Kellner  v.  Le  Mm- 
suritTf  4  East,  400.  And  there  is  no  difference,  in  pleading,  in  the 
statement  of  an  express  or  implied  promise.  Where  pit.  relies  on  a  pro- 
mise to  take  the  case  out  of  the  Statute  of  Limitations,  he  may  still  de- 
clare on  the  original  contract:  Leaper  v.  Tatton,  16  East,  420.  But 
in  some  cases  this  would  not  suffice :  Whitehead  v.  Howard^  5  Moo. 
105;  2  B.  fy  B.  372,*.  c;  Short  v.  McCarthy,  Z  B.  fy  Ji.  626;  1 
Chit.  PL  271. 

The  contract  or  promise  must  be  stated  in  its  very  terms,  dr  according 
to  its  legal  effect:  Waugh  v.  Russel,  I  Marsh.  217;  King y.  Pippitt, 
1  T.  R.  240;  Paget  v.  fVheate,  Doug.  669 ;  Louchamp  v.  Kenny,  ib. 
136.  A  variance  in  its  statement  will  render  it  fatal,  as  a  ground  of  non- 
suit; and,  if  the  contract  be  apparently  bad  on  the  face  of  the  declara- 
tion, it  will  not  be  cured  by  verdict.  Where  there  is  any  doubt  about 
what  IS  the  legal  effect  of  the  contract,  the  safest  way  is  to  state  the  very 
language  of  it,  unless  it  be  insensible  and  ungrammatical,&c.,  Whaleyv. 
Pigot,  2B.fy  P.  51,  when  they  should,  be  grammatically  and  correctly 
expressed  and  spelt.  However,  it  is  advisable  to  state,  in  some 
of  the  counts,  the  substance  or  *legal  effect  of  the  contract,  [*118] 
as  It  is  not  less  liable  to  misrecitals  and  literal  mistakes,  but  it 
may,  thereby,  be  rendered  more  clear  and  intelligible.  No  circumstance 
material  to  the  contract  must  be  omitted,  Latpes^  78,  Bfm  v-  CUve,  4 
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M,  fy  S,  13;  but  unnecessary  repetition  must  be  avoided:  thus,  it  will 
sufSce  to  state  the  contract  in  the  first  count,  and  refer  to  that  statement, 
without  repeating  it  over  again  in  the  subsequent  counts;  as,  in  declaring 
upoB  the  conditions  of  sale  at  auction,  where  there  were  several  difier- 
ettt  estates  or  parcels  of  goods  sold  in  separate  lots,  and  for  which  deft, 
may  have  signed  separate  agreemeittB,  but,  with  reference  to  the  same 
conditions  of  sale,  after  having  once  stated  the  conditions  in  the  first 
'  C^unt,  the  other  counts  must  refer  to  that  statement,  without  repeating 
the  conditions.  HocJrin  v.  CookCy  4  T.  R.  314;  Philips  v.  Fielding, 
2  H.  Bl  123. 

As  ihstances  of  what  is  a  sufScient  statement  of  a  contract,  according 
to  it^  legal  effect,  it  has  been  held,  that  a  contract  to  furnish  goods  with 
•  a  certain  latitude  as  to  price,  may  be  described  as  a  contract  to  furnish 
them  at  a  reasonable  price:  Laing  v.  Fidgeon,  6  Taunt.  108.    Where 
the  contract  was  laid  in  the  declaration,  to .  deliver  stock  on  the  87th 
Feb.,  and  the  contract  proved  was  to  deliver  stock  on  the  settling  day, 
which  at  the  time  was  fixed  and  understood  by  the  parties  to  mean  the 
27th  Feb.,  it  was  held  no  variance:  Wicks  v.  Gordon,  2  B.  ^  ^.  335, 
overruling  B,  N.  P.  145.     A  contract  stated  to  be  for  the  purchase  of 
a  certain  quantity,  to  wit,  eight  tons  of  goods,  is  supported  by  evidence 
of  a  contract  for  the  purchase  of  about  eight  tons,  the  precise  quantity 
having  been  ascertained  to  be  eight  tons :  Gladstone  v.  Neale,  13  East, 
410.     A  joint  and  several  bond  is  sufficiently  described  as  a  joint  bond 
only :  Middleton  v.  Sandford,  4  Camp,  34;  and  see  Ba^s  v.  Clivey  4 
M.  fy  S.  13;   Willis  V.  Barretty  2  Stark.  29 1  post j  ''Bills  of  Ex- 
ehange.^^    Upon  an  allegation  of  a  loan  of  lawful  money  of  Great  Bri- 
tain, it  is  no  variance,  if  the  loan  is  proved  to  have  been  of  foreign  coin : 
Harrington  v.  M'Morris,  5  Taunt.  228.     A  contract  for  the  sale  of 
fifty  casks  of  tallow,  at  72*.  per  cwt,  ''  warranted  ready  for  delivery 
from  ship  or  warehouse,  by  the  1st  Nov.,  to  be  weighed  or  taken  at  the 
king's  landing  scale,"  &c.,  it  was  held,  this  was  only  a  general  under- 
taking to  deliver,  and  that  the  omission  of  the  words  <^ship  or  ware- 
house,'' was  immaterial :  Thornton  v.  Jones^  2  Marsh.  287 ;  6  Taunt. 
581,  s.  c.    Where  the  contract  was  stated  to  be,  to  deliver  a  quantity  of 
'gum  Senegal,  but  the  contract  proved  y^as  for  the  delivery  of  rough  gum  * 
Senegal,  this  was  held  no  variance,  as  it  was  proved  that  all  gum  Senegal, 
on  its  arrival  in  this  country,  was  called  rough :  Silver  v.  Haseltine,  1 
Chit.  Rep.  39.     Where  the  pits,  declared  that  they  agreed  to  sell,  and 
the  deft,  agreed  to  buy,  certain  goods  and  merchandises,  to  wit,  three 
hiindred  and  twenty-eight  half  chests  of  oranges  and  lemons,  at,  &c.,  for 
a  certain  price,  to  wit,  the  price  of  £Q23  13^.,  the  contract  proved  was 
for  three  hundred  and  eight  chests,  and  thirty  half  chests  of  China 
oranges,  and  twenty  chests  of  lemons,  without  specifying  the  price;  this 
was  held  no  variance:  Crispin  v.  Williamson^  8  Taunt.  107 ;  1  Moo, 
547,  s.  c.     Where  the  contractors  stated  that  deft,  had  agreed  to  buy  a 
large  quantity  of  head  matter  and  sperm  oil,  in  the  possession  of  the  pit, 
which  was  afterwards  ascertained  to  be  a  given  quantity,  and  the  contract 
proved  was  for  the  purchase  of  ''  all  the  head  matter,  and  sperm  oil,  per 
the  W.,"  it  was  held  no  variance:   Wildman  v.  Glossop,  \  B.  fy  ^.  9, 
Where  a  decliyration  was,  that  in  consideration  pit.  had  delivered  to  deft. 


ASSUMPSIT,  FORM  OF  PLEADINGS.  137 

a  watch  to  repair,  deft,  undertook  to  repair  and  redeliver  it  to  the  pit, 
and  a  breach  of  non-delivery,  the  proof  was  that  the  deft,  repaired  and 
tendered  the  watch  to  the  pit.  who  said,  <^  Take  it  to  my  uncle  in  M., 
who  will  pay  for  it;"  when  the  deft  took  it  to  another  uncle  who  lost 
it,  it  was  held  no  variance :  Wilson  v.  Powis^  Bing.  333.  In  assu^p^- 
sit  on  guarantee,  the  declaration  stated  that  the  defts.  undertook  to  in« 
demnify  A.  from  holding  goods  in  his  warehouse,  on  their  behalf.  On 
production  of  the  instrument,  it  appeared  that  the  defts.  only 
guaranteed  him  for  holding  the  goods  in  *this  warehouse,  on  [*119] 
their  behalf :  it  was  held  that  this  was  no  variance,  as  it  must 
be  implied  he'  was  to  deliver  them  up  to  the  defts. :  Sampson  v.  J9iir- 
tony  4  Moo,  515.  A  declaration,  in  consideration  that  pit  would  pro-' 
cure  A.  to  grant  a  lease  to  deft,  the  latter  promising  to  pay  the  pit. 
£170,  the  proof  was,  that  A.,  having  agreed  to  grant  a  lease  to  the  pit, 
the  latter  undertook  originally  to  assign  it  to  the  deft  for  the  considers* 
tion  mentioned,  but  that  afterwards  a  lease,  to  which  pit  was  a  party, 
and  assented,  was  granted  immediately  by  A.  to  the  deft  It  was  held 
that  the  evidence  proved  the  substitution  of  a  new  contract,  to  procure 
a  lease  from  A.  to  the  deft,  in  lieu  of  the  original  contract,  and  that  there 
was  no  variance :  Boone  v.  Mitchell^  1  B.  Sr  C.  18.  ' 

On  the  other  hand,  the  statement  of  a  contract  to  sell  oats  at  so  much 
per  bushel,  must  be  taken  to  mean  the  Winchester  bushel,  and  will  not 
be  supported  by  evidence  to  sell  by  some  other  bushel:  Hockin  v.  Cooke, 
4  T.  B.  314.  A  declaration  or  promise  to  deliver  good  merchantable 
wheat,  is  not  supported  by  proof  of  a  promise  to  deliver  good  second 
sort  of  wheat :  Anon.  1  Ld.  Baytn,  735.  A  contract  to  remove  goods 
in  a  reasonable  time,  is  not  supported  by  proof  of  a  contract  to  remove 
them  in  a  month :  Hore  v.  Milner,  Pea.  Bep.  42,  a.  A  contract  to  be 
performed  on  request,  is  not  supported  by  evidence,  that  it  was  to  be 
performed  on  a  particular  day  :  5  East,  111.  A  contract  to  carry  goods, 
and  deliver  them  to  A.  B.,  the  pit,  varies  from  a  contract  to  deliver 
them  to  J.  S.:  Leery  v.  Goodson,  4  T.  B.  687.  A  variance  in  stating 
the  name  of  a  ship,  on  a  contract  to  deliver  goods  on  the  arrival  of  that 
ship,  is  fatal :  2  Camp.  328.  Where  a  bill  of  exchange  is  stated  to  have 
been  drawn  for  a  certain  sum  of  money,  it  will  be  intended  to  mean 
English  money:  Sprowle  v.  Legge,  1  i9.  ^  C.  16;  Kearney  v.  King, 
2  JB.  fy  Ji.  301.  Stating  a  party  to  be  retained  at  a  certain  salary,  to 
wit,  £250  per  annum,  is  supported  only  by  proof  of  a  contract  for  a 
specific  annual  salary :  Preston  v.  Butcher^  1  Stark.  3.  Stating  a  con- 
tract to  take  a  full  cargo  of  wheat,  is  not  supported  by  proof  of  a  con- 
tract to  take  on  board  five  hundred  quarters  of  wheat,  though  that  quan- 
tity, in  fact,  amounts  to  a  full  cargo:  Harrison  v.  Wilson,  2  East^  708. 
A  count  stated  deft  to  be  a  tenant  to  pit,  and  that  he  promised  to  use 
lands  in  a  husbandlike  manner;  the  contract  proved,  was  to  farm  land 
in  a  husbandlike  manner,  to  be  kept  constantly  in  grass :  this  was  held 
a  fatal  variance :  Saunderson  v.  Griffiths,  5  B.  fy  C.  909. 

The  contract  must  not  be  stated  more  specially  than  it  really  was,  , 
and  any  additional  statement,  varying  the  efiect  of  the  contract,  wiJI 
be  fatal.     Thus,  a  contract  to  deliver  soil  cannot  be  declared  on  as  a  con- 
tract to  deliver  soil  or  breeze,  it  appearing  that  soil  and  breeze  are  dif- 
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ferent  articles,  Clarke  ▼.  Manstouej  5  Bsp.  Rep.  239;  and  see  the  case 
of  a  uote  being  stated  to  have  betn  made  payable  at  a  particular  place> 
when  it  was  not  so :  Exon  v.  Russell^  4  M.  fy  S.  505,  post.  Where 
two  lots  were  sold  under  an  indosure  act,  a  declaration  upon. a  sale  of 
^^divers,  to  wit,  (wo  lots,  &c./'  is  bad,  the  agreements  being  separate, 
both  in  law  and  fact,  and  not  forming  one  contract:  James  v.  Share^  1 
Stark.  426;  Bmmerson  v.  Heelis^  2  Taunt.  47. 

The  omission  of  any  part  of  an  entire  contract  or  promise,  and  which 
omission  affects  that  part  of  the  contract,  for  the  breach  of  which  the 
pit  proceeds,  will  be  fatal;  as  where  the  contract  declared  on,  was,  that 
the  deft  should  deliver  to  pit  all  his  tallow,  at  4^.  per  stone,  and  the 
cotitract  proved  was,  that  the  deft  should  deliver  it  at  4s.  per  stone,  and 
so  much  more  as  the  pit  paid  to  any' other  person,  the  variance  was  held 
fatal:  Churchhill  v.  fVilkins,  1  T.  R.  447.  Where  land  was  alleged 
to  have  been  demised  at  a  rent  of  JS15,  and  in  evidence  the  rent  appear- 
ed  to  have  been  £15  and  three  fowls,  the  variance  was  held  fatal :  Sands 
V.  Ledger^  2  Ld.  Raym.  792.  In  a  case  where  the  pit  purchased  a 
horse  for  £55^  deft  warranting  it  sound,  and  agreeing  to  give 
[^120]  £1  back  if  it  did  not  fetch  pit.  *£4  or  £5,  and  the  averment 
was,  that,  in  consideration  pit  would  buy  of  deft  a  horse  for  a 
certain  price,  to  wit,  j655,  deft  undertook  horse  was  sound,  it  was  held 
a  fatal  variance :  Blyth  v.  Bampion^  3  Bithg.  472;  Oaselet^  J.  diss. 
But  the  omission  of  any  immaterial  part  of  the  contract  is  immaterial: 
TAamton  v.  Jones^  Marshy  287;  6  Taunt.  582,  s.  c,  supra. 

Where  the  contract  consists  of  several  distinct  parts  and  collateral  pro- 
visions, it  is  sufficient  to  state  so  much  of  it  as  constitutes  that  contract 
ike  breach  of  which  is  complained  of,  and  which  prescribes  the  duty  to 
be  performed,  and  the  time,  manner,  and  other  circumstances  of  its  per- 
formance, 8  East^  7;  containing  the  entire  consideration  for  the  act,  and 
the  entire  act  which  is  to  be  done  in  virtue  of  such  consideration  :  p. 
Ld.  Elknb.j  Clark  v.  Grey,  6  Ectsty  564;  Thompson  v.  Miles^  I  Esp. 
Rep.  184;  Miles  v.  Sheward^  8  East,  7.  Therefore,  ^^  in  an  agreement 
not  under  seal,  containing  detailed  provisions,  regulating  prices  of  labour, 
rates  of  hire,  times  and  manner  of  performance,  adjustment  of  differ- 
ences, it  is  unnecessary  to  set  them  out:"  6  East,  564;  Tempest  v. 
Rawling,  13  East,  20.  Where  the  contract  was  that  pit.  should  pay  for 
goods  by  bilj  at  two  months,  on  invoice  or  delivery,  it  is  sufficient  to 
state  that  they  were  to  be  paid  for  by  bill  at  two  months :  Squier  v. 
Hun,  3  PricCf  68;  and  see  further,  1  Chit.  PI.  266,  7,  8.  Where  the 
pit  declared,  that,  in  consideration  of  his  re-delivery  to  deft,  of  an  un- 
sound horse,  which  he  had  before  then  sold  to  the  pit,  the  deft,  promised 
to  deliver  him  another  horse,  which  would  be  worth  £80,  and  be  a 
young  horse,  and  then  alleged  a  breach  in  both  these  respects,  the  de- 
claration was  held  sufficient,  though  the  proof  was  not  only  of  a  promise 
that  the  second  horse  should  be  worth  dS80,  and  be  a  young  horse,  but 
also  of  a  warranty  that  it  was  sound  and  never  been  in  harness :  Miles 
V.  Sheward,  8  East,  7  ^  Thornton  v.  Jones,  2  Marsh,  287.  A  dedara- 
lion  on  a  contract  to  pay  £52  lOs.  for  run-money  is  supported  by  proof 
of  a  note,  by  which  the  deft,  undertook  to  pay  ibt  pit  ^652.  lOs.,  toge- 
ther with  a  pint  of  rum  per  day:  Baptist  v.  Cobbold,  \B.tfP.  7.   A 
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declaration  that,  in  consideration  pit;  would  lend  deft,  a  horse,  deft, 
would  take  care  of  it,  and  return  same  in  as  good  condition,  or  pay  fif* 
teen  guineas,  in  addition  to  which  terms  it  was  proved  that  deft  con- 
tracted to  find  meat  for  the  horse,  it  was  held  no  variance:  HandfordY. 
Palmer,  5  Moo.  74;  2  B.  S^  B.  359,  a.  c.  So,  where  the  contract  was 
stated  to  be  that  deft  warranted  certain  bacon  to  be  prime  bacon,  and 
the  contract  proved  was  a  warranty  that  it  should  be  prime  singed  ba- 
con, it  was  held  no  variance :  Cotterill  v.  Cuff,  4  Taunt.  285. 

No  part  of  the  contract  which  relates  merely  to  the  liquidation  of  da- 
mages, and  goes  in  defeasance  of  the  contract,  need  be  stated  :  Clarke  v. 
Chray,  6  East,  564.  And,  thei^fore,  in  contracts  with  carriers,  matter 
which  merely  tends  to  limit  their  responsibility  need  not  be  noticed  in 
pleading,  ib.  p.  Mbott,  C.  J,,  Latham  v.  Rutley,  2  B.  ^  C.  22,  3  D. 
4"  i?.  211 ;  as,  in  the  case  of  any  proviso  only  affecting  the  agreement 
collaterally.  In  assumpsit  for  not  accepting  rice  sold,  and  the  contract 
was  to  accept  per  sample,  the  omission  in  the  declaration  of  these  words 
was  held  immaterial ;  <^  as  they  were  not  a  description  of  the  commodity 
sold,  but  a  mere  collateral  engagement  on  the  part  of  the  seller,  that  it 
should  be  of  a  particular  quality :"  p.  Mbott,  C.  /.,  Parker  v.  Palmer, 
4  B.  ^Ji,  391.  But  any  matter  which  qualifies  the  contract,  and  de-*. 
fltroys  the  pita's  right  to  recover,  either  in  toto  or  in  part,  or  constitutes 
a  condition  precedent,  must  be  stated  in  the  declaration.  Therefore,  on 
a  warranty,  where  pit  stated  that  deft  warranted  k  horse  to  be  sound, 
and  the  proof  was,  that  deft  warranted  the  horse  to  be  sound  every 
where  except  a  kick  on  the  leg,  it  was  held  to  be  a  qualified  warranty  : 
Jones  V.  Cowley,  4B.  fy  C.  445 ;  6  O.  Sf  B.  533.  So,  exceptions  and 
conditions,  qualifying  the  insurer's  liability  in  a  policy  of  insurance, 
should  be  stated :  Strong  v.  Bute,  3  Bing.  315.  <*  If  a  carrier 
make  a  stipulation  *that,  under  certain  circumstances,  he  shall  [*121] 
not  be  liable  at  all,^^  that  must  be  stated,  or  pit.  will  fail. 
Therefore,  where  pit  stated  in  his  declaration,  that  deft  undertook,  for 
certain  hire,  be.,  to  carry  goods  from  London,  and  deliver  them  safely 
at  Dover,  and  the  contract  proved  was,  to  carry  and  deliver  safely,  fire 
and  robbery  excepted,  it  was  held  a  fatal  variance :  Latham  v.  Bulky, 
2B.ef  C.  22;  S  D.  ^  B.  212.  And  so,  if  a  carrier's  notice  is  that  he 
will  not  pay  any  thing  upon  goods  which  exceed  £5  in  value,  then  it 
avoids  the  liability  altogether,  and  must  be  stated  in  the  declaration,  or 
it  will  be  fatal.  But  if,. as  we  have  seen,  he  merely  limits  his  responsi- 
IMlijy  as,  where  he  says  he  will  not  pay  more  than  £5  upon  any  goods, 
it  need  not  be  stated :  Latham  v.  Butley.  3  Z>.  4*  27.  212 ;  Clarke  v. 
Ch'ay,  6  Bast,  569.  If  the  pit  allege  a  promise-by  deft  to  sell  his  tal- 
low to  the  pit  at  4^.,  and  prove  an  agreement  by  the  deft  to  sell  his  tal- 
low to  the  pit  at  4^.  per  stone,  but  that  if  the  pit  gave  more  to  any  other 
person,  be  should  give  the  same  to  deft  it  would  be  a  variance:  Lay  ton 
V.  Pearce,  Dougl.  14. 

A  contract  in  the  alternative  must  not  be  stated  as  an  absolute  contract, 
though  the  option  were  in  the  party  pleading:  Menny  v.  Porter, 2  Bcut, 
2;  A  ^  P.  119,  n. ;  Tate  v.  fVellings,  3  T.  B.  531.     An  agreement  to 
pay  £20,  if  a  given  number  should  be  drawn  on  a  given  day,  varies^ 
from  an  agreement  to  deliver  an  undrawn  ticket,  or  pay  20:  Churchill 
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V.  WilkinSj  1  T,  JR.  448.  As,  where  it  was  agreed  to  purchase  a  hun- 
dred bags  of  wheat,  forty  or  fifty  to  be  delivered  on  one  market-day,  and 
the  remainder  on  the  next,  and  only  forty  were  delivered,  and,  in  an  ac-^ 
tion  for  the  non-delivery  of. the  remainder,  the  contract  was  not  stated 
in  the  alternative,  it  was  held  fatal  ;  Penny  v.  Porter^  2  East^  8. 
Where  goods  have  been  sold  on  credit,  to  be  paid  for  by  bill,  to  be  ac- 
cepted by  the  vendee,  it  may  be  advisable,  though  not  necessary,  to  state 
such  contract  specially,  and  the  breach  of  it  even  after  the  expiration  of 
the  limited  credit,  Button  v.  Solomonson^  S  JB.  fy  P.  582,  1  Chit.  PL 
269 ;  and  such  statement  is  absolutely  necessary,  when  the  action  is 
brought  for  not  accepting  the  bill  before  the  credit  has  elapsed:  i6., 
Mussen  v.  Pricey  4  Easty  147  ;  Hoskins  v.  Duperoj/y  9  Easty  498. 

Averment  of  Performance  of  Condition  Precedent — PFTien  ne- 
cessary.'] When  there  are  several  promises,  or  agreements,  or  cove- 
nants, which  are  independent  of  each  other,  one  party  may  bring  an  ac- 
tion against  the  other  for  a  breach  of  his  promise,  &c.,  without  averring 
or  proving  a  performance  of  the  promise,  &c.,  on  his,  the  pit's  part; 
and  it  is,  in  such  case,  no  excuse  for  the  deft,  to  plead  or  show  a  breach 
of  the  promise  on  the  pit's  part.  But  where  the  promises,  &c.  are  de- 
ptf^iehty  it  is  necessary  for  the  pit.  to  aver  and  prove  a  performance  of 
the  promise,  &c.  on  his  part,  or  what  is  tantamount  thereto,  an  excuse 
for  the  non-performance,  to  entitle  himself  to  sue  for  a  breach  of  the  pro- 
mise on  the  part  of  the  deft. :  Saund.  320,  a.  n. ;  Ughtred?s  case,  1  Rep. 
10,  a.  b. ;  Jones  v.  Barklejf^  Doug.  690.  And,  wherever  there  is  a  con- 
dition precedent,  however  improbable  the  thing  may  be,  or  difBcult  to 
be  performed,  performance  must  still  be  averred:  as,  where  pit.  stipu- 
lates for  the  act  of  third  persons,  1  Saund.  320,  d.y  Worsley  v.  FFoody  6 
T.  B.  710,  719,  though  j^raTi^er^,  an  averment  qf  performance  of  that 
act  is  nevertheless  afi  necessary  as  in  other  cases:  ib. 

It  is  extremely  difficult  to  lay  down  any  general  rule  as  to  what  con- 
stitutes a  condition  precedent;  so  much  depending  on  the  whole  tenor  of 
the  contract,  and  the  intention  of  the  parties :  Glasebrook  v.  fVoodrmOy 
8  T.  R.  373;  Hotham  v.  E.  I.  Comp.  1  T.  R.  645.  It  makes  no  dif- 
ference where  the  different  contracts  are  placed  in  a  written  instrument; 
the  precedency  of  the  performance  must  depend  in  the  order  of  time  in 
which  the  intent  of  the  transaction  requires  their  performance  :  Jones  v. 

Barkley,  Doug.  690.    The  words  by  which  conditions  prece- 
[*122]  dent  are  commonly  ^created  are:  "  for,"    Thorpe  v.  Thorpe, 

2  Saund.  350 ;  <<  in  consideration  of,"  1  Ld.  Raym.  665,  Pel- 
tham  V.  Cudworth^  2  ib..  766 ; "  provided,  &c."  Shadforth  v.  Higgin, 
3  Camp.  385  ;  Thomas  v.  Cadwalladery  fVilleSy  498;  *«  doing,  fac," 
"  performing,  &c.,"  JJoone  v.  Eyrey2  W.  Bla.  B.  1313, 4 ;" upon  condi- 
tion, &c.,"  Jicherley  V.  Femony  Willesy  153;  <<  having  so  done,  &;c.,'' 
Storer  v.  Gordon,  3  M.^  S.  308.  In  general,  if  the  agreement  be  that 
one  party  shall  do  an  act,  and  that  for  the  doing  thereof  the  other  shall 
pay  a  sum  of  money,  the  doing  of  the  act  is  a  condition  precedent  to  the 
payment ;  and  the  party  who  is  to  pay  shall  not  be  compelled  to  part 
.  with  his  money  till  the  thing  be  performed :  1  Salk.  171 ;  1  Ld.  Baym. 
605,  s.  c. ;  Tiddy  439 ;  1  Chit.  PI.  280.     The  following  rules,  however. 
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have  been  ably  collected  on  the  point:  1  Saund.  320^  n.  4;  and  see 
1  ChiL  PL  211 J  280 ;    Tidd,  440,  5  ;  Selw.  N.  P.  107 ;.  Lawes^  PI 

1.  If  a  day  be  appointed  for  the  payment  of  money,  or  part  of  it,  or 
for  doing  any  other  act,  and  the  day  is  to  happen,  or  mat/  happen,  before 
the  thing  which  is  the  consideration  of  the  money,  or  other  act,  is  to  be 
performed,  an  action  may  be  brought  for  the  money,  or  for  not  doing 
such  other  act  before  performance ;  for  it  appears  that  the  party  relied 
upon  his  remedy^  and  did  not  intend  to  make  the  j96;:/b7*man^d'% condi- 
tion precedent     And  so  it  is  where  no  time  is  fixed  for  performance  of 
that  which  is  the  consideration  of  the  money,  or  other  act:  1  Saund. 
320,  a.     Therefore,  if  a  man  covenant  to  pay  another  £500  for  teaching 
him  a  business,  £250  to  be  paid  down,  and  £250  on  the  25th  Feb.  fol- 
lowing, an  action  may  be  maintained  for  the  second  £250,  after  the  25th 
Feb.,  without  averring  that  the  pit.  taught  the  deft,  the  trade :  Camp- 
bell  V.  Jones,  6  T.  R,  571.     Where  A.  contracts  to  build  a  house  for 
B«,  and  finish  it  on  or  before  a  certain  day,  in  consideration  of  a  sum  of 
money  which  B.  contracts  to  pay  A.  by  instalments,  as  the  building 
shall  proceed,  the  finishing  the  house  is  not  a  condition  precedent  to  the 
paying  the  money,  but  the  contracts  are  independent;  and  A.   may 
therefore  sue  B.  for  the  whole  sum,  though  the  building  be  not  finished 
at  the  time  appointed :  Terry  v.  Duntze^  2  H.  Bla.  389.  If  it  is  Ogfeed 
between  A.  and  B.,  that  B.  shall  pay  A.  a  sum  of  money  ybr  his  lands, 
&c.,  on  a  particular  day^  it  is  an  independent  contract ;  and  A.  may 
bring  an  action  for  the  money  btfore  any  conveyance  by  him  of  the 
land,  Thorpe  v.   Thorpe,  1  Salk.  171,  1  Saund.  320;  for  perhaps  the 
conveyance  cannot  be  made  by  the  day  appointed  for  payment  of  the 
money:  Pordage  v.  Cole,  1  Ld.  Raym.  183.     See  Irving  v.  King,  4 
Carr.  fy  Payne,  309.     Where  the  pit.  declared  that,  in  consideration 
that  he  had  agreed  to  deliver  cloth  to  the  deft,  that  deft  agreed  to  pay 
him  so  much  in  case  A.'s  horse  should  win  a  certain  race,  an  averment 
that  A.^8  horse  won  the  race  was  held  sufficient,  without  averring  a  de- 
livery of  the  cloth ;  but,  had  the  declaration  been,  that  deft,  agreed,  &c., 
in  consideration  that  pit  would  deliver  the  cloth,  the  delivery  must  have 
been  averred :  Martindale  v.  Fisher,  1   Wih.  88.     Where  A.  cove- 
nanted with  B.  to  serve  him  with  three  esquires  in  the  wars  of  France, 
and  B.  covenanted  with  him  to  pay  him  so  much  money  for  the  service, 
and  it  was  further  agreed  that  half  the  money  should  be  paid  in  En- 
gland, on  a  certain  day,  before  they  went  to  France,  and  the  rest  by 
quarterly  pdyments  (which  also  might  occur  before  the  service),  it 
was  held  an  action  would  lie  for  the  money  before  the  service:  1  Saund. 
320,  b.;  12  Mod.  461.     A  ship,  having  been  let  to  freight  for  twelve 
months,  or  for  such  longer  period  as  the  freighters  should  detain  her, 
for  which  certain  proportions  of  the  freight  were  to  be  paid  at  the  end 
of  two,  six,  ten,  and  fourteen  months,  be,  it  is  no  answer  to  a  breach 
for  non-payment  of  six  n^onths'  freight,  due  at  the  end  Of  the  ten  months, 
that  the  owner  had  covenanted  to  keep  the  vessel  in  repair  during  the 
time  she  waa  freighted,  and  that  she  was  not  in  repair  when  the  freighter 
shipped  the  goods  on  board  her,  during  the  twelve  months,  which  made 
it  necessary  tor  him  to  unload  and  repair  her,  whereby  she  was  unser- 
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^ceable  for  part  of  the  six  months,  and  that  he  had  paid 
[*1233  *^^  freight  for  aU;the  time  she  was  seryiceable,  and  that  she 

.  was  not  in  his  service  ten  months  in  the  whole ;  for  mm  con" 
atatj  but  that,  after  she  had  been  used  by  the  freighter,  she  wanted  re- 

Eiir,  without  any  default  of  the  owner,  or  that  he  was  guilty  of  any  de- 
y  in  making  the  repairs;  and  the  freight  would  still  run  on  during  the 
time  of  repairs:  the  freight  being  reserved  at  so  much  per  month,  was 
earned  at  the  end  of  each  month,  although  the  stipulated  times  of  pay- 
ment wire  from  four  months  to  four  months,  and  the  ship  were  lost  be- 
fore the  end  of  fourteen  months:  Havelock  v.  Geddes^  10  E(ut,  555. 

2.  But,  when  a  day  is  appointed  for  the  payment  of  money,  &c,  and 
the  day  is  to  happen  after  the  thing  which  is  the  consideration  of  the 
money,  &c.,  is  to  be  performed,  no  action  can  be  maintained  for  the 
money  before  performance :  Thorpe  v.  7%orpey  I  Salk.  171 ;  1  Ld. 
Raym.  665,  e.  c;  Anon.  Cro.  El  46.  Therefore,  where  a  ship  was  let 
to  freight  at  a  certain  sum  per  month,  to  be  paid  on  her  final  discharge 
at  the  end  of  her  voyage,  and  she  was  lost  in  the  middle  of  her  voyage, 
it  was  held  that  no  action  could  be  maintained  for  any  freight:  Jibbott 
Shipf  347;  Smith  v.  Wileonj  8  Eaat^  473.  So,  where  freight  was  to 
be  paid  on  the  ship's  arrival  at  her  first  destined  port,  and  she  was  lost 
before  her  arrival:  (ribbon  v.  Mendez,  2  B.  if  Ji.  11^  In  an  action  on 
a  covenant  against  a  lessee  for  not  repairing  (the  covenant  adding,  « the 
lessor  allowing  and  assigning  timber  for  the  repairs ''),  it  is  necessary  to 
aver  that  the  lessor  did  allow  and  assign  timber,  &cc:  Thomas  v.  Cad^ 
walladeTj  Willes^  496.  In  a  lease  for  seven  years,  containing  the  usual 
covenants  that  the  lessee  should  pay  the  rent,  keep  the  premises  in  re- 
pair, be.,  there  was  a  proviso  that  the  lessee  might  determine  the  term 
at  the  end  of  the  first  three  or  five  years,  giving  six  months'  previous 
notice;  and  that  then,  from  and  after  expiration  of  such  notice,  and  pay- 
ment of  all  rents  and  duties  to  be  paid  by  the  lessee,  and  performance 
of  all  his  covenants,  until  the  end  of  three  or  five  years,  the  indenture 
should  cease,  and  be  utterly  void.  Ruled,  that  the  payment  of  rent,  and 
performance  of  the  other  covenants,  are  conditions  precedent  to  the  les- 
see's determining  the  term  at  the  end  of  the  first  three  years,  and  that  his 
merely  giving  six  nfonihs'^ notice,  expiring  with  the  first  three  years,  is 
not  su£Bcient  for  that  purpose :  Porter  v.  Sheppard^  6  T.  B,  665.  So 
where  bail  are  bound  in  a  recognisance  that,  if  deft  ))e  condemned,  be 
shall  appear  in  eight  days  after  warning,  and  render  himself,  or  pay, 
be.,  the  pit.  must  aver  that  he  was  warned,  for  it  is  a  condition  prece- 
dent :  Com.  D.  Plead.  C,  51.  So,  where  deft  agreed  to  deliver  to  pit., 
at  a  certain  price,  fifteen  tod  of  wool,  to  be  chosen  by  pit  out  of  a  par- 
cel containing  seveeteen  tod,  in  an  action  for  tlie  nonndelivery  of  the  fif- 
teen tod,  the  declaration  war  holden  bad,  because  it  did  not  aver  that  the 
pit  had  chosen  the  fifteen  tod,  which  was  as  a  condition  precedent  to 
the  deft.'s  delivering  them :  Baynay  v.  Alexander^  Yeh.  76. 

3.  '*  Where  a  contract  or  covenant  goes  only  to  part  of  the  considera- 
tion on  both  sides,  and  a  breach  of  such  contract  or  covenant  mav  be 
paid  for  in  damages,  it  is  an  independent  contract  or  covenant,  and  an 
action  may  be  maintained  for  a  breach  of  the  contract  or  covenant  on  the 
part  of  the  deft,  without  averring  performance  in  the  declaration:"  I 
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Saund.  320,  b.;  and  p.  Ld.  Ellenb.,  Davidioiiv.  Ovnnne,  18  Ea$t^  389. 
For,  where  a  person  has  received  a  part  of  the  consideration  for  Which 
he  entered  into  the  agreement,  it  would  be  unjust  that,  because  he  has 
not  had  the  whole,  he  should  therefore  be  permitted  to  enjoy  that  paft 
without  either  paying  or  doing  any  thing  for  it;  and,  therefore,  the  law 
obliges  him  to  perform  the  agreement  on  his  part,  and  leaves  him  to  his 
remedy  to  recover  any  damage  he  may  have  sustained  in  not  having  re- 
ceived the  whole  consideration.     And  hence,  too,  it  seems  necessary  to 
aver  performance  of^  at  least,  a  part  of  that  which  the  pit  contracted  to  / 
do,  or  that  the  deft  has  otherwise  received  a  partial  benefit:  as,  where 
A.,  by  articles  of  agreement,  in  consideration  of  a  sum  of  money 
to  be  *paid  to  him  oy  B.,  on  a  certain  day,  covenants  to  convey  [^124] 
to  B.,  on  the  same  day,  a  house,  together  with  the  fixtores  and 
furniture;  in  an  action  against  B.  for  the  money,  A.  must  aver  that  he  con* 
veyed  either  the  whole  of  the  premises,  or,  at  least,  the  house,  to  B.,  or  it 
mqst  be  admitted  by  B.,  in  his  plea,  that  A.  did  convey  the  house,  but 
was  not  lawfully  possessed  of  the  furniture  or  fixtures :  1  Sound.  320, 
d.     Where  A.,  by  deed,  conveyed  to  B.  the  equity  of  redemption  of  a 
plantation  in  the  West  Indies,  together  with  the  stock  of  negroes  upon 
it,  in  consideration  of  £500,  and  an  annuity  of  d6160  for  life,  and  cove- 
aaated  that  he  had  a  good  title  to  the  plantation,  was  lawfully  possessed 
of  the  negroes,  and  B.  should  quietly  enjoy;  and  B.  covenanted  .that  A., 
well  and  truly  performing  all  and  every  thing  therein  contained  on 
his  part  to  be  performed,  he  would  pay  the  annuity;  in  an  action  by  A. 
against  B.  on  this  covenant,  the  breach  assigned  was  the  non-payment  of 
the  annuity :  plea,  that  A.  was  not  at  the  time  legally  possessed  qf  the 
negroes  on  the  plantation,  and  so  had  not  a  good  title  to  convey.    The 
Court  of  K.  B.,  on  demurrer, held  the  plea  to  be  ill;  and  added,  that,  if* 
such  plea  were  allowed,  any  one  negro  not  being  the  property  of  A. 
would  bar  the  action :  JBoone  v.  JSyrSf  I  H.  Bla.  273,  nrj2  W.  JBla.  R. 
1312,  s,  c.    The  whole  consideration  of  the  covenant  on  the  part  of  B., 
the  purchaser,  to  pay  the  money,  was  the  conveyance  by  A.,  the  seller, 
to  him  of  the  equity  cf  redemption  of  the  plantation,  and  also  the  stock 
cf  negroes  upon  it    The  excuse  for  non-payment  of  the  money  was, 
that  A.  had  broke  his  covenant  as  ix^part  of  the  consideration,  namely, 
the  stock  of  negroes.    But,  as  it  appears  that  A.  had  conveyed  the  equity 
of  redemption  to  B.,  and  so  had  in  part  executed  his  covenant,  it  would 
be  unreasonable  that  B.  should  keep  the  plantation,  and  yet  refuse  pay- 
ment, because  A.  had  not  a  good  title  to  the  negroes:  Campbell  v. 
JoneSy  6  T.  B.  573,  p.  Jishhurstf  J.     Besides,  the  damages  sustained 
by  the  parties  would  be  unequal,  if  A.^s  covenant  were  held  to  be  a  con* 
dition  precedent,  />.  of  St.  Mbans  v.  Shorcj  1  H.  Bla.  279 :  for  A.,  on 
the  one  side,  would  lose  the  consideration  of  the  sale,  but  B.'s  damage  on 
the  other  might  consist  perhaps  in  the  loss  only  of  a  few  negroes;  1 
Saund.  320,  d.    Where  *^  it  was  agreed  between  C.  and  D.,  that,  in 
consideration  of  £500,  C.  should  teach  D.  the  art  of  bleaching  materials 
for  making  paper,  and  wrmxi  him,  during  the  continuance  of  a  patent 
which  G.  had  obtained  for  that  purpose,  to  bleach  such  materials  accord- 
ing to  the  specification,  and  C,  in  consideration  of  the  sum  of  £250  paid, 
and  of  the  further  sum  of  £250,  to  be  paid  by  D.  to  him,  covenanted 
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that  he  would,  with  all  possible  expiiition,  teach  D.  the  method  of 
blea(fhing  such  materials,  and  D.  jcovenanted  that  he  would,  on  or  before 
the  24th  of  February,  1794,  or  aftoner,  in  case  C.  should  before  that  time 
have  taught  him  the  bleaching'of  such'  materials,  pay  to  C.  the  further 
sum  of  £250 :  in  covenaiK  by  G»  against  D.,  the  breach  assigned  was,  the 
non-payment  of  the  JS250:  to  which  it  was  objected,  that  it  was  not 
averred  that  C.  had  taught  D.  the  method  of  bleaching  such  materials. 
The  court,  however,  held,  that  the  whole  consideration  of  the  agreement 
being  that  G.  should  permit  D.  to  bleach  materials^  as  well  as  teach  him 
the  method  of  doing  it,  the  covenant  by  C.  to  teach  formed  but  part  of 
the  consideration,  for  a  breach  of  which  D.  might  recover  a  recompense 
in  damages;  and  C.,  having  in  part  executed  his  agreement,  by  transfer- 
ring to  D.  a  right  to  exercise  the  patent,  he  ought  not  to  keep  that  right 
without  paying  the  remainder  of  the  consideration ;  because  he  may  have 
sustained  some  damage  by  D.'s  not  having  instructed  him  :''  Campbell 
V.  Jonesj  6  T.  R.  570.  Where  the  master  and  freighter  of  a  vessel  of 
four  hundred  tons  mutually  agreed  in  writing  that  the  ship,  being  every 
way  fitted  for  the  voyage,  should,  with  all  convenient  speed,  proceed  to 
Petersburgh,  and  there  load  from  the  freighter's  factors  a  complete  cargo 
of  hemp  and  iron,  and  proceed  therewith  to  London,  and  deliver  the 
same  on  being  paid  freight  for  hemp  £5  per  ton,  for  iron  5s,  per  ton, 

&c.   ^one-half  to  be  paid  on  right  delivery,  the  oth^r  at  three 
[*125]  months:  held  that  the  delivery  of  a  complete  cargo  was  not  a 

condition  precedent,  but  that  the  master  might  recover  freight 
for  a  short  cargo  at  the  stipulated  rates  per  ton,  the  freighter  having  his 
remedy  in  damages  for  such  short  delivery:  Ritchie  v.  Mkinsonj  10 
Easty  295.  Where  a  charter-party  contained  a  covenalnt  by  the  owner, 
that  the  ship  should  and  would  proceed  from  D.,  where  she  then  lay,  on 
or  before  the  I2th  day  of  February,  on  her  outward-bound  voyage,  and 
return,  &c.,  and  a  covenant  by  the  freighter  that,  in  consideration  of 
every  thing  above-mentioned,  &c.,  he  would  pay  certain  freight  for  the 
voyage;  the  voyage  being  averred  to  be  performed,  and  the  freight  earn- 
ed, the  owner  may  recover  in  an  action  of  covenant,  without  averring 
that  the  ship  sailed  on  or  before  the  12th  February,  such  covenant  that 
the  ship  should  sail  on  or  before  the  12th  February,  being  either  no  con- 
dition jpMcedent,  but  only  an  independent  covenant,  for  breach  of  which 
the  party  had  his  remedy  in  damage :  Hall  v.  CazenovCy  4  East^  477, 
A  covenant  in  a  charter-party  of  affreightment,  that  the  owner  shall,  at 
his  expense,  forthwith  make  the  ship  tight  and  strong,  &c.,  for  a  voyage 
for  twelve  months,  and  keep  her  so,  is  not  a  condition  precedent  to  the 
recovery  of  freight,  after  the  freighter  had  taken  the  ship  into  his  service, 
and  used  her  for  a  certain  period;  but,  if  the  freighter  be  afterwards  de- 
layed or  injured  by  the  necessity  of  repairing  her,  he  has  his  remedy  in 
damages.  But,  if  the  owner's  neglect  to  repair  in  the  first  instance  had 
precluded  the  freighter  from  making  any  use  of  the  vessel,  that  would 
have  gone  to  the  whole  consideration,  and  might  have  been  insisted  on 
as  a  bar  to  the  action:  Havelock  v.  GeddeSy  10  East,  555.  By  charter- 
party  between  the  shipowners  and  freighters,  the  shipowners  covenanted 
to  take  on  board  six  pipes  of  brandy  at  Havre,  and  therewith  proceed  to 
Terciera,  and  there  take  on  board  a  complete  cargo  of  fruit,  or  other 
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goods,  ts  the  freighters  might  think  fit,  and  proceed  to  London,  or  Bris- 
tol, as  might  be  ordered  by  the  freighters,  and  there  make  a  right  and 
true  delivery  of  the  fruit,  &c.;  and  the  freighters  covenanted  to  pay  cer- 
tain freight  for  the  fruit  and  the  brandy,  the  freight  of  brandy  to  be  taken 
out  in  fruit  at  Terciera,  and  guaranteed  the  ship  a  full  cargo  home:  held 
that  the  covenant  to  take  the  'brandy  to  Terciera  was  not  a  condition 
precedent,  but  a  distinct  and  independent  covenant;  and  therefore  the 
owner,  in  an  action  of  covenant  on  the  charter-party  against  the  freight- 
ers for  not  putting  a  full  cargo  of  fruit  on  board  at  Terciera,  having  aver- 
red general  performance,  the  declaration  was  held  good  on  demurrer : 
Foihergill  v.  WaUoUj  8  Tavnt  576;  2  Moo.  630,  8.  c.  Where,  by 
charter-party  between  the  shipowner  and  freighters,  the  shipowner  cove- 
nanted to  proceed  from  L.  to  Naples,  and  there  make  a  right  and  true 
delivery  of  the  outward  cargo,  and,  having  so  done,  receive  on  board  a 
return  cargo,  restraint  of  princes,  &c.,  excepted,  and  the  freighters  cove- 
nanted, in  consideration  of  (he  premises,  that  at  N.  they  would  find  and 
provide,  as  they  did  covenant  and  assure  to  the  shipowner,  a  full  and 
eomplete  return  cargo,  dec,  and  that  £1750  should  be  paid  on  delivery 
of  the  outward  cargo,  which  should  be  considered  as  earned  for  outward 
freight:  held,  that  in  covenant  against  the  freighters  for  not  providing  a 
return  cargo  at  N.,  they  could  not  plead  in  excuse  of  performance  that 
the  outward  cargo  was  seized  by  the  government  at  N.,  and  never  deli- 
yered  to  them:  for  the  delivery  of  the  outward  cargo  was  not  a  condi- 
tion precedent  to  the  providing  a  return  cargo ;  but  the  delivery  of  the 
outward  carso  was  a  condition  precedent  to  the  payment  of  £1750,  and 
therefore  a  breach  assigned  for.  non-payment  thereof  was,  under  these 
circumstances,  not  sustainable :  Siorer  v.  Gordon,  S  M.  Sf  S.  308. 
Where  a  day  is  specified  for  the  performance  of  certain  works,  and  the 
money  is  to  be  paid  on  performance,  although  the  works  be  not  perform- 
ed on  the  day  specified,  yet  an  action  may  be  maintained  for  the  money 
when  they  are  performed ;  and  the  party  who  is  to  pay  the  mo- 
ney must  have  recourse  to  a  cross-action  for  any  damages  occa-  [^126] 
sioned  by  the  delay:  Cock  v.  Cur  toy  s,  cited  1  Saund.  320, 
b.  5  ed.  And,  if  the  deft^s  agreement  be  continuous,  and  his  liability 
accrues  upon  distinct  acts  at  intervals,  he  will  be  liable,  though  pit.  does 
not  perform  a  condition  precedent  within  his  limited  time,  or  after  a 
reasonable  time,  if  no  period  was  provided.  In  such  case,  the  non-com- 
pliance of  the  condition  precedent  in  one  instance  shall  not  discharge  the 
deft  from  liability  on  a  subsequent  occasion,  on  which,  under  the  same 
agreement,  the  condition  is  performed:  as,  if  a  brewer  agree  to  sell  por- 
ter to  an  innkeeper,  and  the  latter  agree  to  purchase  the  same,  although 
the  innkeeper  be  not  bound  to  take  bad  porter  tendered  to  him,  he  is 
liable  to  receive  good  porter  subsequently  offered:  fVeaver  v.  Sessions^ 
6  Taunt.  155;  Mawman  v.  Oillett,  2  ib.  325,  n.;  and  see  I  B.  fy  C. 
460.  If  a  vendee  receive  one  of.several  articles  bought  together  under 
one  contract,  he  must  pay  for  such  article,  although  he  might  have  re- 
fused to  take  it:  Champion  v.  Short,  1  Camp.  63.  Where  the  deft, 
agreed  to  purchase  a  lot  of  trees  for  a  certain  sum,  and  pay  for  the  same 
according  to  conditions  of  sale,  and  afterwards  felled  and  carried  away 
part  of  them^  without  making  such  payment,  and  refused  to  pay  until 
Vol.  I.  19 
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the  remainder  had  been  delivered,  it  was  held,  he  was  liable  for  the  va- 
lue of  the  trees  he  had  taken :  Bragg  v.  Coltj  6  Moo,  914.  Upon  a 
contract  for  twenty^four  numbers  of  a^periodical  work,  to  be  delivered 
monthly,  at  a  guinea  a  number,  a  pit.  may  sue  for  the  numbers  actually 
delivered,  though  not  amouoting  to  the  whole  twenty-four :  Mavor  v. 
Pyne^  3  Bing.  285. 

4.  J3ut,.  where  the  mutual  covenants  go  to  the  whok  consideration 
on  both  sides,  they  are  mutual  conditions,  and  performance  or  excuse 
for  itniost  be  averred:  Large  v.  Cheshire^  1  Vent.  147;  D.  of  S.  M- 
bcm^s  V.  Shore  J  1  H.  Bla.  270.  An  entire  contract  cannot  be  appor- 
tioned ;  and  if  a  party  contract  to  do  a  certain  work  before  his  claim  to 
remuneration  is  to  accrue,  he  cannot  recover  for  a  partial  performance, 
although  the  completion  was  prevented  by  accident,  as  by  fire,  &c.,  Cut' 
ter  V.  Powelly  6  T.  B.  320,  HuUe  v.  Heightmanj  2  East,  145,  Chit. 
Cont.  273 ;  unless,  indeed,  the  deft,  disaffirm  the  entirety  of  the  con- 
tract, by  receiving  what  in  a  law  amounts  to  a  partial  benefit:  supra. 
A.  covenants  that  he  will,  on  or  before  a  certain  day,  convey  to  B.,  by 
such  conveyance  as  B.'s  counsel  should  advise,  all  the  ground  before 
conveyed  to  him  by  C;  in  consideration  of  which  B.  covenants  to  pay  a 
certain  sum,  and  reserve  certain  rents,  &c.,  to  A.,  and  to  lay  out  a  cer- 
tain sum  on  the  premises:  it  was  held,  that  A.  cannot  maintain  covenant 
against  B.  without  averring  such  a  conveyance,  or  a  readiness  to  convey 
to  B.,  on  or  before  the  day,  all  the  land,  or  that  B.  prevented  him  by 
some  act  or  neglect  of  his:  Heard  v.  Wadham,  1  East^  619.  In  an 
action  of  covenant  on  a  cahrter-party  of  affreightment,  in  which  the  deft 
covenanted,  to  pay  so  much  for  freight  for  goods,  delivered  at  A.,  freight 
cannot  be  recovered  pro  rata  itineriSy  if  the  ship  be  wrecked  at  B.  be- 
fore her  arrival  at  A.,  though  the  deft,  accept  his  goods  at  B.:  Cook  v. 
Jennings,  1  T.  B.  381 ;  ante,  125.  Under  an  agreement  in  the  nature 
of  a  charter-party,  whereby  pit.  let  his  ship  to  freight  to  the  defts.,  on  a 
voyage  from  Shield?  to  Lisbon,  with  convoy,  the  freight  to  be  paid  on 
riffht  delivery  of  the  cargo;  the  ship  having  sailed  from  Shields  with 
her  cargo,  and  joined  convoy  at  Portsmouth,  and,  after  being  detained 
near  a  month  off  Lymington,  her  sailing  orders  being  recalled  by  the 
convoy,  in  consequence  of  the  occupation  of  Portugal  by  the  enemy, 
and  the  defts.  having  refused  to  accept  the  cargo  at  Portsmouth,  to  which 
the  ship  returned,  it  was  unloaded  by  the  pit,  after  notice  to  the  defts., 
and  then  was  sold  by  consent  of  both  parties,  without  prejudice:  it  was 
held,  that  the  pit  could  not  recover  freight  pro  rata  or  demurrage : 
Leddard  v.  Lopes,  10  East,  526.  If  a  sailor,  hired  for  a  voyage,  take 
a  promissory  note  from  his  employer  for  a  certain  sum,  provided  he  pro- 
ceed, continue,  and  do  his  duty  on  board  for  the  voyage,  and,  before  the 

arrival  of  the  ship,  he  dies^  no  wages  can  be  claimed  :  Cutter 
[•127]  V.  *  Bowel,  6  T.  B.  320;  Eaken  v.   Thorn,  5  Esp.  B(p.  6; 

Curling  v.  Long,  I  B.  fy  B.  637 ;  Frontine  v.  Frost,  3  ib., 
304;  Thompson  v.  Bowcro/t,  4  East,  43 ;  Mulloy  v.  Backer,  5  ib., 
316;  Mtyv.  Lindo,  I  N.  B.  239. 

5.  Where  two  acts  are  concurrent,  and  to  be  done  at  the  same  time; 
as,  where  A.  contracts  or  covenants  to  convey  an  estate,  or  to  deliver 
goods^  to  B.  on  such  a  day>  or  generally,  and,  in  consideration  thereof. 
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B.  contincts  or  covenants  to  pay  A.  a  sum  of  monQy  on  the  same  day^  or 
generally,  neither  can  maintain  an  action  without  showing  performance 
of,  or  an  offer  to  perform,  or  discharge  from  performing,  his  part,  though 
it  is  not  certain  which  of  them  is  obliged  to  do  the  fvst  act ;  and  this 
particularly  applies  to  all  cases  of  sale :  Callonel  v.  Briggs^  1  Salk, 
112,  3;  Thorpe  yr.  Thorpe^  ib.  171;  OiUs  v.  Harty  2  Salk.  623.     In 
declaring  on  a  promise  to  pay  a  sum  of  money,  in  consideration  that  the 
pit  would  execute  a  release,  the  declaration  must  aver  that  such  release 
was  executed  or  tendered :  Collins  v.  GibbSf  2  Burr.  899.    In  an  action 
for  not  delivering  goods,  pit  must  in  general  aver  a  readiness  on  his  part 
to  pay  the  price,  Dawson  v.  Johnson^  1  Eaat^  203 ;  but  it  <loas  not 
seem  necessary  in  such  case  to  aver  a  tender  and  refusal,  if  the  deft,  is  to^ 
fetch  away  the  goods :  ib.  Waterhouse  v.  Skinner y  2  B.  fy  P.  447 ; 
Lewf  V.  Herbertj  7  Taunt  314 ;  JVilks  v.  ^tkinson^  1  Marsh.  412. 
On  a  promise  to  pay  money  in  consideration  of  forbearance  by  pit,  such 
forbearance  must  be  averred :  Com.  D.  Pleader^  C.  52.    A.  agreed  to 
sell  B.  his  estate  for  a  certain  sum  before  a  particular  day ;  in  considera- 
tion whereof,  B.  agreed  to  pay  that  sum  on  the  day,  and,  on  failure,  to 
pay  j£21:  held  that  they  were  dependent  covenants,  and  that  A.  could 
not  recover  the  ^21,  without  showing  a  conveyance  on  his  part,  or  a 
tender  of  one:  Goodisson  v.  Nunn^  4  T.  B.  761.    Pit.  covenanted  to 
sell  to  the  deft  a  school-house,  &c.,  and  to  convey  the  same  to  him  on 
or  before  the  1st  August,  1797,  and  to  deliver  up  the  possession  to  him 
on  the  24th  June,  1796;  and,  in  consideration  thereof,  deft  covenanted 
to  pay  the  pit  .£120  on  or  before  the  1st  day  of  August,  1797 :  held  that 
the  covenant  to  convey,  and  that  for  the  payment  of  the  money,  were 
dependent  covenants;  and  that  the  pit  could  not  maintain  an  action  for 
the  £120,  without  averring  that  he  had  conveyed  or  tendered  a  convey- 
ance to  the  deft:  Glazebrook  v.  fFoodrow,  8  T.  B.  366;  see  the  cases 
in  Afarlin  v.  Smith,  6  East^  55S\  Ferry  v.  Williams,  8  Taunt.  62; 
post,  title,  ^*  Vendor  and  Purchaser.^^    In  an  action  for  non-delivery 
of  corn  at  S.,  pursuant  to  an  agreement,  whereby  the  deft,  in  considera- 
tion  that  tlie  pit  had  bought  of  him  a  certain  quantity  at  a  fixed  price^ 
undertook  to  deliver  it  to  the  pit  at  S.,  within  one  month  from  the  time 
of  sale,  the  pit  must  aver  a  tender  of  the  price,  or  what  is  equivalent 
thereto :  for  the  delivery  of  the  corn  and  the  payment  of  the  price  were 
concurrent  acts,  to  be  done  by  the  parties  respectively  at  the  same  time; 
and  each  must  aver  performance,  or  an  offer  to  perform  his  part,  before 
he  can  maintain  an  action  against  the  other :  Morton  v.  Lamb,  7  T.  B. 
125.  To  satisfy  an  averment  that  the  pit  was  ready  and  willing  to  trans- 
fer, and  requested  deft  to  accept  a  stock,  which  he  refused,  pit  must 
prove  an  actual  tender  and  refusal,  or  that  he  waited  at  the  bank  on  the 
day  appointed  for  the  transfer  until  the  close  of  the  transfer-books,  the 
latest  moment  when  the  transfer  could  have  been  effected :  Bordenave 
V.  Gregory,  5  East,  107. 

Averment  of  Excuse  for  Performance  of  Condition  Precedent.'} 
With  respect  to  what  a  party,  pit  or  deft.,  may  state  or  show  as  an  eo?- 
ctue  for  performance  of  a  condition  precedent  or  contract,  it  should  be 
premised  as  a  general  rule,  that  the  person,  to  be  discharged  of  an  act, 
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is  bound  to  do  the  act  which  is  to  discharge  him:  Co,  Lit.  211,  a,  210, 
220 ;  Chit.  PI.  309 ;  Cranley  v.  Hilary,  2  M.  ^  S.  120.    As,  if  a 
party  has  to  pay  a  sum  of  money,  a  mere  readiness  to  do  so  is  not  suffi- 
cient :  he  is  bound  to  go  to  the  party  entitled  to  receive  it,  and 
[*128]   pay,  or  tender,  the  money,  in  order  to  exonerate  ^himself  from 
liability :  id.  Co.  Lit.  340 ;  Soward  v.  Palmer ^  2  Moo.  276. 
A  tender  or  offer  to  perform,  which  the  deft,  rejected,  is  in  law  as  good 
as  ah  actual  performance  of  a  condition  precedent    So  is  a  readiness  to 
perform,  if  the  party  discharged  the  other  from  performing,  or  pre- 
vented the  execution  of  the  matter  to  be  performed :  1  Saund.  320 ; 
Hothofn  V.  E.  L  Comp.  1  T.  R.  638 ;  Smith  v.  Wilson^  8  East,  443; 
Jones  V.  Barkky,  Dough  686.     In  assumpsit  by  the  vendor  against  the 
vendee  of  land,  for  not  accepting  it,  and  paying  the  purchase-money, 
the  pit.  averred  that  he  was  seised  in  fee  of  the  land,  and  that  deft, 
agreed  to  purchase  it,  on  having  a  good  title;  and  that  his  title  to  the 
land  was  made  good,  perfect,  and  satisfactory  to  the  deft. ;  and  that  he, 
the  pit.,  had  been  always  ready  and  willing,  and  offered  to  convey  the 
lands  to  the  deft. ;  but  that  deft,  did  not  pay  the  purchase  money :  and, 
on  demurrer,  it  was  held,  that  such  general  allegations  of  title  in  the 
pit,  and  that  his  title  was  made  good  and  satisfactory  to  the  deft.,  and 
that  the  pit  was  ready  and  willing  and  offered  to  convey  to  the  deft,  were 
tantamount  to  performance  of  agreement  on  his  part,  so  as  to  entitle  him 
to  vecover  for  a  breach  of  the  deft.'s  part,  in  not  paying  the  purchase- 
money  :  Martin  v.  Smith,  6  Efist,  555.    The  deft,  purchased  a  lease- 
hold estate  of  the  pit  at  a  public  auction,  subject  to  certain  conditions  of 
sale,  which  were,  "  that  the  purchaser  should  immediately  pay  down  a 
deposit  in  part  of  the  purchase-money,  and  sign  an  agreement  for  the 
payment  of  the  remainder  within  twenty-eight  days  from  the  day  of  sale, 
when  possession  should  be  given  of  the  part  in  hand ;  and  that  the  pur- 
chaser should  have  proper  conveyances  and  assignments  of  the  leases, 
without  requiring  the  lessor's  title,  on  payment  of  the  remainder  of  the 
purchase  money.''    Assumpsit  was  brought  by  the  vendor  against  the 
purchaser,  for  the  non-payment  of  the  conditions  on  his  part,  after  a  ver- 
dict for  the  pits.,  on  a  motion  in  arrest  of  judgment,  on  the  grounds  that 
the  pits,  had  not  set  out  their  title,  or'tendcred  the  conveyances  to  the 
deft. :  it  was  held  that  the  pits,  were  not  bound  to  set  out  their  title ; 
and  that  allegations  that  they  were  ready  and  willing,  and  aokially  of- 
fered to  convey,  'were  equivalent  to  a  performance  of  the  conditions  on 
their  parts:  Ferry  v.  Williams,  8  Taunt.  62  ;  1  Moo.  498,  s.  c.    If 
there  was  a  place  appointed  for  the  pit  and  deft  to  attend  for  perform- 
ance of  their  mutual  acts,  an  averment  of  non-attendance  by  deft,  would 
dispense  with  an  averment  of  performance  by  pit :  Morton  v.  Lamb, 
7  T.  R.  129,  31 ;  Bordenave  v.  Gregory,  5  East,  107;  2  B.  ^  jB.  233. 
Where  the  respective  acts  to  be  done  by  the  pit  and  deft,  are  mutual, 
and  were  to  be  performed  at  the  same  time,  a  mere  readiness  by  pit  to 
perform  his  part,  of  which  deft  had  notice,  is  in  general  sufficient ;  or 
pit  may  state  an  excuse  for  performance,  by  reason  of  deft.'s  refusal  to 
perform  his  part,  or  his  discharge  of  pit.  from  his  performance :  Jones 
V.  Barkley,  Dougl.  684;  Seymour  v.  Oartside,  2  D.  ^  R.  55.     As, 
where,  in  an  action  of  assumpsit  for  not  delivering  bonds  and  other  se- 
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curiiies  pursuant  to  an  agreement,  where  the  consideration-monej  was 
to  be  paid  on  the  receipt  of  the  securities,  it  is  not  necessary  to  aver  an 
actual  tender  of  the  money ;  an  allegation  of  plt.'s  readiness  to  perform 
is  sufficient :  Levy  y.  Herbert^  I  ilfoo.  56 ;  Morton  ▼.  Lamby  7  T.  R. 
130.  In  an  action  for  the  non-delivery  of  malt,  which  deft  had  undertaken 
to  deliver  on  request  at  a  certain  price,  it  is  sufficient  for  the  pit.,  in  his 
declaration,  to  aver  such  request,  and  that  he  was  ready  and  willing  to 
receive  the  malt,  and  to  pay  for  it  according  to  the  terms  of  sale  ;  but 
that  deft,  refused  to  deliver  it,  without  averring  an  actual  tender  of  the 
price :  Rawson  v.  Johnson^  i  Eaaty  203. 

On  the  other  hand,  where  the  deft,  has  agreed  to  pay  for  a  copyhold 
estate,  upon  receiving  a  good  title,  and  a  proper  surrender,  in  an  action 
for  the  money,  it  will  not  be  sufficient  to  aver  an  offer  to  make  a  good 
title,  but  the  pit.  must  show  that  he  furnished  an  abstract  of  a  good  title 
to  deft.,  and  offered  to  surrender,  &c.,  but  that  the  deft  refused: 
Phillips  •v.  Fielding^  2  H.  Bla.  123.  And  in  an  action  on  a  [*129] 
contract  for  stock,  the  pit  must  aver  either  an  actual  tender  and 
refusal  of  the  stock,  or  that  which  is  equivalent  to  it,  viz.  an  attendance 
at  the  place  of  transfer  until  the  last  moment  at  which  transfers  are  made, 
on  the  day  appointed,  and  a  notice  given  to  the  deft  that  he  might  then 
and  there  attend  to  receive  it,  and  a  neglect  or  refusal  on  the  part  of 
the  deft  to  do  so:  JBordenave  v.  Gregory,  5  East,  107;  Oiles  v.  He^tf 
3  Salk.  623;  Lancashire  y.  Kellingworthf  Com.  R.  116;  D.  0/  RuU 
land  V.  Hodgson^  2  Str.  Ill;  Merrit  y.  Rane,  1  ib.  458;  Clark  y. 
7^«on,  ib.  504;  Thornton  v.  Moulton,  ib.  533.  The  performance  of  a 
condition  or  contract  is  not  excused,  where  theprevention  of  such  requi- 
site performance  arises  from  a  mere  stranger:  fVoraley  v.  FFood^S  T.  R. 
710. 

If  a  party  entitled  under  a  contract  to  receive  a  profit  from  another, 
by  his  own  acts  so  confounds  the  measure  of  that  which  he  was  to  receive, 
that  it  can  no  longer  be  ascertained,  he  vacates  his  whole  claim;  as,  where 
A.  agreed  to  find  sufficient  coal  for  B.'s  engine  to  draw  water  from  A.'s 
mine,  and  B.'s  little  coal  mine,  <i8  they  then  stood;  and  B.  sunk  to  a 
lower  seam,  in  draining  which  he  drained  the  other  two  seams,  but  con- 
sumed for  his  engine  more  coal  than  before,  it  was  held  that  A.  was  no 
longer  bound  to  furnish  any  coal,  because  B.  had  destroyed  the  measure 
of  sufficiency :  Pringle  v.  Taylor,  2  Taunt.  150. 

There  are  some  cases,  where  the  thing  agreed  to  be  done  having  been 
in  effect  performed,  though  not  in  the  exact  manner,  nor  with  all  the 
circumstances  mentioned,  it  has  been  deemed  a  substantial  performance, 
WoTsley  V.  Wood,  6  T.  R.  722 :  as,  where  a  condition  was  to  enfeoff,  a 
conveyance  by  lease  and  release  has  been  deemed  sufficient,  Co.  Lit. 
207,  a.;  so,  if  the  condition  be  for  one  to  deliver  the  will  of  the  testa- 
tor, and  he  delivers  letters  testamentary :  1  Rol.  Jib.  426,  pi.  2, 4;  Poyn- 
ter  v.  Poynter,  Cro.  C.  194. 

Where  the  latv  casts  a  duty  on  a  party,  the  performance  is  excused 
if  rendered  impossible  by  the  act  of  God;  but  where  a  party,  by  his  own 
contract,  engages  to  do  an  act,  it  is  deemed  to  be  his  own  act  and  folly 
that  he  did  not  thereby  expressly  provide  against  contingencies,  and 
exempt  himself  from  responsibility  on  certain  events ;  and,  in  such  case, 
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therefore,  it  is  in  the  nature  of  an  absolute  and  general  contract;  the 
performance  is  not  excused  by  an  inevitable  accident,  or  other  contin- 
gency,  although  not  foreseen  by  or  within  the  control  of  the  party: 
Hadley  v.  Clarke,  8  T.  i?.  267 ;  Maryon  v.  Carter,  4  Carr.  4«  Payne, 
)S95;  Com.  D.  ^aa.  G.,  ChiU  Coni.  273. 

<<  A  statute  will  sometimes  excuse  the  performance  of  a  contract:  as, 
where  a  person  contract  not  to  do  a  thing  which  it  was  lawful  for  him  to 
do»  and  an  act  of  Parliament  comes  after,  and  compels  him  to  do  it,  there 
the  act  repeals  the  contract,  and  vice  versa;  but,  where  a  man  contracts 
not  to  do  a  thing  which  was  unlawful  at  the  time  of  the  covenant,  and 
afterwards  an  act  makes  it  lawful,  the  act  does  not  repeal  the  covenant:" 
Brewster  v.  Kitchin,  1  Ld.  Raym.  321;  Touteng  v.  Hubbard,  3  B. 
4*  P.  301 ;  Jacques  v.  fFithy,  1  H.  Bla.  65;  Barber  v.  Hodgson,  3 
JK  *  S.  270. 

Form  cf  Averments  of  Performance,  or  Excuse  for  Performance,"] 
Averments  should  be  formally  stated  by  an  express  allegation;  as,  ''  that 
jdt  avers,"  or  <<in  fact  saith:"  Com.  D.  Pleader,  C.  77;  1  Saund. 
117,  n.,  235;  2  t&,  61,  g.  And,  when  an  express  averment  of  perform- 
ance is  necessary,  pit.  must  aver  it  with  time  and  place,  when  and  where 
it  was.done,  and  the  performance  must  be  precisely  alleged,  and  with 
neaionable  certainty,  that  the  court  may  judge  whether  the  intent  of  the 
contract  has  been  duly  performed :  as,  on  a  contract  in  consideration 
that  pit.  would  acquit  A.  of  a  debt,  it  is  not  sufficient  to  say  that  he  ac- 

Juitted  him,  without  showing  how;  viz.  by  deed:  Lenerit  v.  Rivet, 
Iro.  J,,  503 ;  Com.  D.  Pleader,  C.  60 ;  sed  gtuere.  But,  in  general,  it 
suffices  to  state  it  in  general  terms,  without  alleging  the  particu- 
[*130]  lars  of  the  performance:  as,  on  a  promise*  to  pay  so  much  as  the 
pit.  should  expend  for  the  officers  of  the  army  in  such  a  suit,  an 
averment  that  he  spent  so  much  is  sufficient,  without  showing  for  what  offi- 
cers in  particular :  Com.  D.  Pleader,  C  61 ;  Jermy  v.  Jenny,  T,  Raym. 
6,  9.  In  a  declaration  on  a  contract  to  pay  so  much  if  the  pit.  would  marry 
deft's  daughter  at  his  request,  an  averment  that  he  did  marry  her,  with- 
out saying  at  the  deft's  request,  is  sufficiently  certain :  Poynter  v. 
Poynter,  Cro.  C.  194.  The  performance  must  be  averred  to  have  been 
according  to  the  agreement  and  intention  of  the  parties,  Jermy  v.  Jenny, 
T,  Raym,  8,  9,  Com,  D.  Pleader,  C.  61 :  as,  on  a  promise  in  consider- 
ation that  the  pit.  would  cause  A.  to  come  to  be  bound  to  the  deft,  for 
£20,  it  is  not  sufficient  to  aver  that  the  pit  caused  A.  to  come  to  be 
bound,  but  it  ought  also  to  be  alleged  that  A.  was  bound :  Com.  D. 
Pleader,  C.  58 ;  Game  v.  Harvie,  Yelv.  50.  An  exact  performance, 
according  to  the  intention  of  the  parties,  must  also  be  stated :  Com,  D, 
Pleader,  C.  59 ;  Dorrington  v.  Bast,  Yelv.  87.  When  an  exact  per- 
formance is  not  necessary,  ante,  129.  Where  the  contract  is  in  the 
disjunctive,  the  averment  of  performance  should  be  so,  and  not  in  the 
conjunctive ;  and,  if  the  agreement  be  in  the  conjunctive,  the  averment 
should  pursue  it  But,  after  verdict,  if  a  conjunctive  expression  may, 
by  any  construction  be  taken  disjunctively,  according  to  the  contract, 
the  court  will  so  construe  it:  Burgess  v.  Brazier,  1  Str^  594.  It  is 
usual,  in  declarations  on  mutual  promises  and  in  covenant  between  land- 
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lord  and  tenant,  &c.,  to  aver  that  the  pit  hath  performed  all  things  on 
his  part  to  be  performed;  but  this  is  unnecessary,  1  Sound.  234,  c.  n. 
5 ;  though  it  may  after  verdict  aid  the  omission  of  an  averment  of  a  spa* 
cial  performance :  Thx^rpt  v.  Tkorpe^  Lutt  253 ;  Sir  T.  Janes^  125| 
1  Chit.  PL  282.  Where  an  averment  of  performance  is  necessary,  the 
pit  must  not  only  aver  that  he  was  ready  and  did  all  he  could  to  per- 
form it,  but  mast  allege  the  particular  circumstances  which  prevented 
him  from  so  doing.  It  is  insufficient  to  allege  that  he  or  another  could 
not  perform  it  without  showing  why  or  by  what  means  they  were  pre* 
vented :  Coppice  v.  Humard^  2  Sound.  129. 

Consequences  of  Omissidn  or  Mistatemtnt  of  Averment  of  Per^ 
formance^  ^-c]  If  an  averment  of  performance,  when  essential,  be  en*- 
tirely  omitted,  it  may  be  taken  advantage  of  on  motion  in  arrest  of  judg- 
ment, after  judgment  by  default,  Collins  v.  Oibbs^  2  Burr.  899,  or  even 
after  verdict:  Worsley  v.  Wood,  6  T.  R.  710;  1  Chit  PL  ZSb.  But, 
if  it  be  merely  informally  alleged,  it  cannot  be  taken  advantagB  cf  after 
plea  pleaded,  12  Mod.  460,  or  after  verdict:  Burgess  v.  Braiier,  I 
Sir.  594.  And  the  declaration  will  always  be  sustained  after  verdict,  if 
it  appear  upon  the  whole  record  that  there  has  been  a  substantial  per* ; 
formanee  of  all  the  considerations  declared  on :  Lee  v.  Edwards^  I  Vefi$. 
44 ;  1  Lev.  280,  s.  c;  and  see,  supra,  as  to  averment  of  general  pet^ 
formanee. 

Averment  of  Requsst — When  necessary.']    When  it  is  essentially 
necessary,  by  the  terms  of  the  contract,  that  the  deft,  should  be  requested 
by  pit  to  perform  his  part  of  the  contract,  such  request,  being  a  condi- 
tion precedent,  must  be  specially  alleged  in  the  declaration,  and  proved : 
Com.  D.  Pleader,  C.  69;  1  Saund.  33,  n.  2.    It  is  a  general  rule,  that 
where  a  mere  duty  or  sum  of  money,  which  the  deft  is  in  duty  bound . 
to  pay,  is  promised  to  be  performed  or  paid  on  request,  there  needs  no 
actual  request ;  but,  where  a  collateral  duty  or  sum  is  promised  to  be 
performed  or  paid  on  request,  there  must  be  an  actual  request,  Birks  r. 
Trippet,  1  Saund.  33,  a.,  or  some  averment  to  excuse  it :  Jimory  v. 
Brodriek,  5  B.  fy  Ji.  712;  I  D.  fy  R.  361,  s.  c.     And  Mboti,  C.  J., 
in  that  case,  said,  <<  a  party  is  only  bound  to  allege  a  request  where  the 
object  of  that  request  is  to  oblige  another  to  do  something.^'     Thus, 
where  a  party  promises  to  pay  on  request  money  previously 
due,  pit  need  not  make  or  aver  a  request  *to  pay:  B.  N.  P.  151,   [^131] 
b.  The  bringing  of  the  action  would,  in  that  case,  be  a  sufficient 
request:  Simpson  v.  Routh,  2  B.  fy  C.  683;  Wallis  v.  Scott,  1  Str.  88. 
And,  where  the  debt  or  duty  arises  immediately  on  the  performance  of  the 
consideration,  no  request  need  be  stated:  as,  where  the  declaration  stated 
that  the  deft.,  in  consideration  pit.  would  make  him  a  set  of  sails  worth 
£45,  promised  to  pay  so  much  for  them  on  request,  it  was  held,  no  request 
to  pay  was  necessary  to  be  stated,  because,  on  the  making  of  the  sails,  the 
money  immediately  became  due:  ib.,  Bokenham  v.  Thacker,  2  Fisnt. 
75.    And,  though  a  distinction  was  formerly  taken  between  a  promise 
by  the  deft,  to  pay  a  debt  originally  his  own,  and  that  of  a  third  person. 
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that  distinction  is  now  overruled :  ib.;  Hill  y.  Wade^  Cro.  J.  523.  No 
demand  of  payment  need  be  made  on  a  note'  payable  on  demand,  ChiL 
£,  361,  373,  sed  qusehre;  and  no  request  is  necessary  where  <he  deft  is 
to  perform  the  first  act,  Bristow  v.  fFcuidingtony  2  N.  JR.  355,  or 
where  the  party  has,  by  his  own  act,  rendered  the  performance  of  the 
contract  by  him  impossible :  as,  where  defl.  was  to  deliver  a  certain 
quantity  of  hay  to  pit  on  request,  and  it  was  stated  and  proved  that  deft, 
had  otherwise  disposed  of  it:  Bowdell  v.  ParaonSf  10  East,  359;  ^mo- 
ry  V.  Brodricky  5  B.  fy  ^.  716;  I  D.  ^  R.  361,  s.  c.  And,  in  the 
case  of  a  lessor  and  lessee,  where  the  rent  was  appointed  to  be  paid  at 
the  lessor's  house,  it  was  held,  no  demand  of  rent  was  requisite  :  Sede 
V.  Farr,  6  M.  fy  S.  121;  SickUmore  v.  Thistletouj  ib.y  9.  On  an 
award  merely  awarding  payment  at  a  particular  time  and  place,  no  de- 
mand ii  necessary:  see  2  J3.  ^  B,  235.  On  the  other  hand,  in  an  action 
for  not  marrying  on  request,  pit.  should  aver  a  request,  or  some  other 
allegation  to  dispense  with  it :  Seymour  v.  Oartride^  2  D.  Sf  S.  55. 
In  an  action  against  an  agent  for  not  accounting,  a  request  to  account 
should  be  averred:  Topham  v.  Braddick^  1  Taunt.  572.  So,  on  a 
contract  to  deliver  up  a  bond  to  be  cancelled  on  request,  3  Bubi.  549 ; 
« or  on  an  award  to  perform  an  act  on  request,  Birka  v.  TVippet,  I  Saund. 
92 ;  or,  in  debt,  on  a  single  bond  for  the  payment  of  money  on  request, 
such  request  is  necessary :  Simpson  v.  Southj  2  B.  ^  C.  685 ;  sed  vick 
Capp  V.  Lancaster y  Cro.  Bi.  548,  Thompson  v.  Butler y  ib.  721.  So, 
on  an  award  to  pay  money  on  pit's  executing  a  covenant  of  indemnity, 
a  request  to  pay,  and  pit's  readiness  to  execute  the  covenant,  roust  be 
averred ;  for  they  are  concurrent  acts :  Phillips  v.  Knightlej/y  Fitzg. 
53;  Bowe  v.  Young j  2  B.  fy  B.  234.  So,  in  an  action  for  not  deliver- 
ing goods  sold  by  deft,  to  pit,  or  exchanged  between  them,  or  for  not 
finding  timber  for  repairs,  &c.,  a  special  request  to  deliver  the  same  must 
be  alleged :  Back  v.  Owen^  5  T.  R.  409;  Jonesy  SS.  A  request  of  pay- 
ment should  be  made  on  sheriff'  previous  to  an  action  for  not  paying 
over  the  proceeds  of  an  execution :  Jefferies  v.  Shqtpardy  3  B.  ir  ^^ 
696.  Where  a  deft  by  deed  covenanted,  at  the  request  of  pit,  to  avow, 
justify,  and  maintain,  all  actions  brought  by  him,  it  was  considered  ne- 
cessary to  state  such  requesjt  of  pit.,  in  an  action  against  deft  for  not  so 
maintaining,  be.:  Amory  v.  Brodricky  ^  B.fy  A,  712 ;  1  J9.  4*  R.  361^ 
s.  c.  But  it  was  held  that  an  averment  that  deft,  had,  by  executing  a  re- 
lease, disabled  himself  from  maintaining  an  action,  dispensed  with  the 
averment  of  request 

Form  and  Manner  of  stating  Request.]  When  a  special  request  is 
necessary,  it  must  be  stated  with  time  and  place,  and  by  and  to  whom  it 
was  made:  3  Bulst.  298;  fVallis  v.  Scotty  1  Str.  88;  Com.  D. 
Pleadery  C.  69 ;  Back  v.  OweUy  5  T.  R.  409.  The  ^neral  averment, 
<<  although  often  requestedy^^  &c.,  will  not  be  sufficient;  and  the  rci- 
quest  must  be  so  set  forth,  that  the  court  may  judge  whether  it  was 
sufficient  according  to  the  contract,  Hardw.  38  ;  Skin.  391.  But  is 
sufficient,  after  showing  time  and  place,  to  allege  that  it  was  'Uhen 
and  there"  made,  Bokenham  v.  Thacker,  2  Vent.  74,  5, 1  Saund* 


ASSUMPSIT,  FORM  OF  PLEADINGS.  153 

33,  a.;  and  any  affirmative  words  will  be  sufficient,  Idshe  v. 
Doughty f  Yelv.  121 ;  and  a  request  in  the  second  count  *may  [^132] 
refer  to  first:  Barnes  v.  May,  Cro.  EL  240.  If  a  special 
request  be  unnecessarily  stated,  pit.  is  not  bound  to  prove  it:  Buck- 
ley  V.  Thomasj  Plow.  128.  The  usual  averment  of  <<  although  often 
requested  so  to  do,"  without  stating  the  time  and  place  of  request,  is 
of  no  avail  in  pleading,  and  the  omission  of  it  is  immaterial,  Phillips 
v.  Fielding,  2  H.  Bla,  131,  Morgan  v.  Sargent ^  1  B.  fy  P,  59, 
Frampton  v.  Coulson,  1  fVih.  33;  though,  indeed,  its  insertion 
will  sometimes,  after  verdict,  avoid  a  defect  in  or  omission  of  stating  a 
special  request 

Consequences  of  Omission  of  or  Dtfect  in^  ^Averment  o/BequestJ] 
The  total  omission  of  an  averment  of  a  special  request,  when  necessary, 
10  a  substantial  defect,  although  the  general  words,  '^'  although  often 
requested  so  to  do,"  be  inserted;  and  such  omission  may  be  taken  ad- 
vantage of  by  general  demurrer.  Back  v.  Owen,  5  T.  R.  409,  but  not 
after  verdict:  Bowdell  v.  Parsons^  10  Easty  359;  JoneSy  56;  Wallis  v. 
Scottj  1  Str.  89;  Palgrave  v.  Windham^  ib.  214;  Seymour  v.  Oart* 
sidCy  2  D.  ^  B.  55;  I  Chit.  PL  290.  And  the  omission  of  time  and 
place  can  be  taken  advantage  of  only  by  special  demurrer:  Bowdell 
V.  ParsonSj  10  Easl,  359.  The  omission  of  the  general  averment  of 
<^  although  often  requested  so  to  do,''  is,  as  we  have  seen,  immaterial: 
supra, 

Averment  of 'Sotice  to  Defendant y  when  necessary.]  Wherever 
the  fact  upon  which  the  deft.'s  liability  is  incurred,  lies  peculiarly  within 
the  knowledge  and  privity  of  the  pit.,  notice  thereof  must  be  stated  to 
have  been  given  to  deft,  previous  to  the  commencement  of  the  action: 
Bex  V.  HoUandy  5  7!  i?.  621,  624;  2  Saund.  62,  a.  As  where  the  deft, 
promises  to  give  the  pit,  so  much  for  a  commodity  as  it  is  worth,  or  as 
any  other  had  given  him  for  the  like,  or  to  give  so  much  for  every  cloth 
the  pit.  should  buy:  or  pay  to  pit.  what  damages  he  had  sustained  by  a 
battery,  or  to  pay  the  plt.'s  costs  of  suit:  Hardw.  42;  16  Vin.  M.  No* 
tice;  Bex  v.  HoUandy  5  T.  B.  621;  Tiddy  442.  But  when  the  matter 
does  not  lie  more  peculiarly  in  the  knowledge  of  the  pit.  than  of  the 
deft.,  no  notice  is  requisite:  Hardw.  42;  1  Saund.  117,  (2.)  There- 
fore, if  a  man  contracts  to  do  a  thing  on  the  performance  of  an  act  by  a. 
stranger,  notice  need  not  be  averred,  for  it  lies  in  the  deft's  knowledge 
as  much  as  the  plL's,  and  he  ought  to  take  notice  of  it  at  his  peril:  ib.; 
2  Sound.  62,  a.  n.  4.  Where  the  deft,  promises  pit.  to  give  as  much  as 
a  third  person  named,  there  the  information  was  as  accessible  to  the  deft, 
as  the  pit.:  11  Mod.  48;  Smith  v.  Goffy  2  Salk.  457 y  3  Ld.  Baym. 
1127,  s.  c.  And  so  in  the  case  of  an  award,  no  notice  thereof  need  be 
stated,  2  Saund.  62,  a.,  unless  it  be  expressly  stipulated  that  a  notifica- 
tion be  made  to  the  parties:  2  Bulst.  144.  And,  in  an  action  on  a 
promissory  note,  by  endorsee  against  drawer,  notice  of  the  endorsement 
need  not  be  averred:  Beynolds  v.  Davies,  1  B.  4*  P*  625.  And  on  a 
promise  to  pay  so  much  money  on  the  full  age  of  an  infant,  no  notice 
is  requisite  of  his  having  atuined  that  age,  1  Saund.  117,  n.  2  Tiddy 
442;  or  where^  deft,  had  been  a  party  to  a  previous  suit,  or  decree,  no 
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notice  thereof  was  deemed  requisite:  Athe  v.  Doughty^  Yelv,  1^1. 
Where  the  deft  by  the  terms  of  the  contract,  engaged  to  take  notice 
at  his  peril,  no  notice  need  be  averred,  even  though  the  fact  peculiarly 
lie  in  pit's  knowledge:  as,  where  he  contracted  to  pay  money  on  the 
marriage  of  the  pit  with  B.,  2  Bulst  354,  Com,  D.  Pkader^  c*  75; 
and,  in  the  case  of  a  consideration  precedent,  to  be  performed  by  the 
pit.  to  the  deft  in  person,  no  notice  of  the  pU/s  performance  need  be 
averred :  Com,  D.  Pleader^  c.  75.  But  where  the  acts  to  be  performed 
by  each  party  are  mutual,  and  to  take  place  at  the  same  time,  the  pit 
should  aver  a  notice  of  a  readiness  by  hiip  to  perform  his  part  of  the 
contract,  or  something  dispensing  with  it:  Seymour  v.  Gartaidey  2  D, 
fy  B.  55,    If  the  pit.  expressly  or  impliedly  contracts  to  give  deft,  notice 

of  an  act,  such  notice  must  be  given  atid  averred  according  to 
[*1333  the  fact,  as  in  the  cases  of  bills  *of  exchange,  &c.;  notice  of  the 

dishonour  must,  in  general,  be  given  by  the  holder  to  the  other 
parties  whom  he  means  to  sue:  posif  ^*  Bills  of  Exchange,'^ 

Manner  of  averring  Notice.']  The  notice  must  appear  to  have  been 
given  at  a  proper  time  and  to  a  proper  person:  Com.  D.  PleaderyC. 
74.  And  an  excuse  for  the  want  of  notice,  when  it  could  not  be  given, 
must  be  stated:  Nurse  v.  Frampton^  1  Salk.  214;  1  Ld.  Baym.  26,  s. 
c;  16  Vin.  M.  Notice,  ^.2;  Stweton  v.  Cashe^  Yelv.  37]  post ^  ^^  Bills 
qf  Exchange.^^  Where  there  is  a  special  request,  notice  will,  in  general, 
be  implied:  Bradley  v.  Toder,  Cro.  J.  228;  Beynolds  ▼.  Davies,  1 
B.  Sc  P'  626,  3  Bulst.  326. 

Consequences  of  Omission  or  d^ective  Statement  of  Notice.']  The 
omission  of  an  averment  of  notice  may  be  taken  advantage  of  by  de- 
murrer, or  in  arrest  of  judgment:  Henning^s  case,  Cro.  J.  432;  but  it 
is,  in  general  aided  by  verdict,  Palgrave  v.  Windham,  1  Str.  212,  1 
Sauf^.  228,  n.,  Seymour  v.  Gartslde,  ^  D.  fy  B.  55:  except  where 
the  pit  contracts  to  give  it,  as  in  an  action  against  the  drawer  of  a  bill, 
where  the  omission  of  notice  of  the  non-payment  of  the  acceptor  was 
held  fatal,  even  after  verdict:  Bushton  v.  Aspinall,  Doug.  679. 

Jlverment  of  Breach,  when  necessary.]  It  is  necessary  in  all 
cases  for  the  pit.  to  allege  a  breach  of  the  contract :  Com.  D.  Pleader, 
c«  44,  be. 

Form  qf  Averment  of  Breach.]  The  breach  is  usually  alleged  after 
the  statement  of  the  contract,  and  all  other  averments  except  the  aver- 
ment of  damages.  When  there  are  several  counts  in  the  declaration  for 
a  money  demand,  one  breach  may  be  so  framed  as  to  be  applicable  to 
all  such  counts:  as,  in  actions  on  bills  of  exchange  and  the  common 
counts,'  the  breach  usually  inserted  after  the  account  stated  will  do : 
Frampton  v.  Coulson,  1  fVils.  33;  Butterworth  v.  Le  Despencer,  3 
M.  tf  S.  150.  But  this  would  be  found  almost  impracticable  in  an 
action,  not  merely  for  the  non-payment  of  money.  The  pit  may  assign 
in  one  count  as  many  breaches  of  different  stipulations  as  he  chooses, 
and,  where  the  contract  was  general,  as  by  a  tenant  to  observe  the 
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due  coarse  of  husbandry,  the  declaration  may,  in  one  count,  state  various 
breaches  of  good  husbandry :  Com.  D,  Pleader ^  C  33;  Legh  v.  Hewitty 
4  Easty  154, 1  Chit,  PL  295,  As  to  several  breaches  on  bonds,  postj 
*<  Bonds."  The  usuai  averment  of  deft/s  contriving,  &c.  to  injure,  &c. 
the  pit.,  is  unnecessary,  Bailiffs  of  Tewkesbury j  v,  Distouj  6  East^ 
443 ;  and,  in  a  declaration  against  a  peer  it  should  be  omitted  :  Imp.  K, 
B.  526. 

The  breach  must  be  so  assigned,  and  with  such  certainty,  as  to  show 
the  subject  matter  of  complaint;  a  breach  that  deft,  has  not  performed 
his  agreement  or  promise,  is  too  general,  and  bad,  Com.  D.  Pleader^ 
48,  Skin.  344,  7  Price,  550 ;  but  the  breach  may  be  assigned  with  less 
particularity  and  more  conciseness,  when  great  prolixity  would  be  there- 
by avoided.  Barton  v.  Webb,  8  T.  R.  463,  Shum  v.  Farringtou,  I 
B.  fy  P.  640,  Gale  v.  Seed,  8  East,  85;  and,  where  the  breach  lies 
more  in  the  deft's  than  the  p1t.'s  knowledge,  less  particularity  is  re- 
quired: 8  T.  B.  463,  8  East,  80.  It  may  be  assigned  in  the  words  of 
the  contract,  or  in  words  which  agree  with  the  sense  and  substance  of 
it:  Com.  D.  Pleader,  b.  45,  &c.;  2  Saund.  181,  *.  c.  In  an  action  on 
deft.'8  promise  to  pay  the  debt  of  a  third  person,  a  breach  that  deft,  did 
not  pay  the  debt,  has  been  held  in  substance  and  effect  to  agree  with 
the  terms  of  the  contract,  1  Sid.  178,  2  Boll.  738:  and  so,  in  diebt  on 
bond,  conditioned  for  payment  of  an  annual  sum  to  the  wife  of  an  obli- 
gee, a  breach  assigned  in  non-payment  of  the  same  to  the  obligee  is 
auflScient:  Lunn  v.  Payne,  6  Taunt.  140,  1  Marsh,  495yS.  c.  So,  in 
an  action  on  a  policy  for  loss  by  barratry  of  the  captain,  an  averment 
that  the  ship  was  lost  by  the  fraud  of  the  captain  suffices: 
^Knight  V.  Cambridge,  1  Str.  581.  On  a  contract  not  to  re-  [*134] 
lease  or  alien  without  license,  it  must  be  averred  that  deft,  re- 
leased or  aliened  without  license,  though,  indeed  the  burthen  of  proving 
the  license  lies  on  deft :     Sir  T.  Jones,  229,  Skin.  120. 

More  certainty  is  required  in  assigning  an  affirmative  breach,  that  is. 
a  breach  that  the  deft,  has  done  that  which  he  contracted  not  to  do, 
than  a  negative  breach,  that  is  a  breach  that  tiie  deft,  has  not  done  some- 
thing he  contracted  to  do  :  ib.  In  the  former  case,  time  and  place  must 
be  alleged  to  the  breach,  but  not  so  in  the  latter,  if  the  breach  on  the 
face  of  it  is  complete  and  co-extensive  with  the  contract  without  such 
allegation.  In  an  action  by  an  apprentice  for  not  finding  victuals  and 
other  necessaries,  a  breach  in  the  words  of  the  contract  suffices :  Proc- 
tor v.  Burdet,  3  Lev.  170.  And,  in  a  covenant  for  not  repairing,  a 
breach  in  the  words  of  such  covenant  suffices,  without  enumerating 
the  particular  dilapidation:  Lutw.  329;  Harris  v.  Mantle,  3  T.  B. 
308.  On  a  contract  to  show  a  sufficient  record,  it  suffices  to  aver  deft, 
did  not  show  a  sufficient  record :  Hey  ford  v.  Beve,  Yelv.  39,  40.  And, 
in  an  action  on  a  condition  that  one  B.  should  account  and  pay  over  to 
pits,  such  voluntary  contributions  as  he  should  collect  for  the  charity, 
ati  averment  that  B.  "  had  received  divers  large  sums  of  money,  amount- 
ing to  a  large  sum,  to  wit,  dSlOO.  from  divers  persons  ibr  divers 
voluntary  contributions  for  the  said  charity,"  which  he  had  not  accounted 
for  or  paid  over,  is  sufficient:  Barton  v.  Webb^  8  T.  B.'463;\9hum  v. 
Farington,  I  B.  ^  P.  640 ;  Oale  v.  Beed,  8  East,  85.     On  the  other 
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hand,  if  the  contract  were  for  quiet  enjoyment  without  lauful  disturb- 
ance, a  breach  merely  stating  that  the  pit.  was  disturbed,  is  insufficient, 
for  it  should  be  that  he  was  by  lawful  means  disturbed,  in  the  words 
of  the  covenant  or  otherwise.  The  pit  should  show  by  whom  he  was 
disturbed,  and  how:  2  Saund.  181,  b.  So  where  the  declaration  is  on  a 
contract  for  good  title,  it  should  be  shown  that  the  person  evicting  had 
a  lawful  title  before  or  at  the  time  of  the  date  of  the  grant  to  the  pit, 
and  an  averment  that  he  had  a  lawful  title  without  this  justification  is  too 
general,  and  bad  after  verdict;  for  it  will  be  intended  that  the  title  of 
the  person  entering  is  derived  from  the  pit  himself;  but  the  plaintiff  is 
under  no  necessity  of  setting  out  the  title  of  the  person  who  entered  upon 
bim:  2  Sound.  181,  n.  10  ;  Com.  D.  Fleadery  c.  47,  49. 

The  breach  must  be  assigned  in  terms  co-extensive  with  the  contract, 
and  n^t  be  too  narrow.  Thus,  in  an  action  by  the  assignee,  heir,  or 
executor,  the  breach  should  be,  that  the  deft,  did  not  perform  the  act  to 
the  original  contractor  or  the  pit;  and  so,  if  it  be  against  an  assignee, 
iierr,  or  executor,  the  declaration  should  state,  that  neither  the  original 
contractor  or  deft  performed  the  act  And  a  declaration  by  husband 
and  wife,  or  by  an  administrator,  merely  stating  that  the  deft  did  not 

Cy  before  marriage,  or  that  he  did  not  pay  since  the  death,  would  be 
d  on  demurrer,  though  aided  by  verdict :  Elstob  v.  Thorowgood^  1 
Ld.  Raym.  284;  Hornsey  v.  Dimoche,  1  Pent.  119.  So,  in  set.  fa. 
on  a  recognisance  of  bail,  conditioned,  that,  if  J.  B.  and  G.  E.  be  con- 
demned, they  shall  pay  or  render^  after  an  allegation  that  J.  B.  was 
condemned,  it  is  not  sufficient  to  aver  that  J.  B.  and  G.  K.  did  not  pay 
or  render,  without  adding,  "nor  did  either  of  them:"  Wilkinson  v. 
ThorUyj  A  M.fy  S.  33.  For,  although  payment  by  one  would  be  pay- 
ment by  both,  yet  a  render  of  one  is  not  a  render  of  both,  consistently 
with  the  allegation,  B.,  against  whom  only  the  judgment  was,  might 
have  rendered,  which  would  have  been  sufficient  to  discharge  the  recog- 
nisance: 1  Saund.  234,  c.  And,  if  the  promise  were  in  the  disjunctive, 
to  do  one  or  other  of  two  things,  the  breach  must  deny  he  did  either ; 
as,  if  a  contract  be,  that  *<  the  deft  and  his  executors  and  assigns  should 
repair,''  a  breach  for  not  repairing  should  be  in  the  conjunctive:  Colt  v. 
HoWy  Cro.  E.  348;  Gyse  v.  Ellis^  1  Str.  228.  So,  on  a  promise  to 
deliver  a  horse  by  a  particular  day,  or  pay  a  sum  of  money,  it  should  be 
denied  deft,  did  either :  1  Sid.  440 ;  Hard.  320 ;  Plummer  v- 
[*136]  *fFoodburne,  A  B.  fy  C.  634  ;7  D.^B.  249,  s.  c.  But,  if  the 
breach  in  this  respect  be  co-extensive  with  and  according  to  the 
substance  of  the  contract,  it  will  suffice :  as,  where  there  are  several  defts., 
an  averment  that  they  have  not  paid  suffices,  for  a  payment  by  one  is  a 
payment  by  all.  So,  in  an  action  by  several  persons,  or  where  deft,  is 
to  perform  his  act  to  several  persons,  an  averment  that  he  did  not  per- 
form it  to  ihem  suffices,  without  adding  the  words,  <'  or  either  of  them:" 
Jileb&ry  r.  Waleby,  I  Str.  231,  1  Saund.  235.  So,  if  a  contract  be 
to  perform  an  act  to  or  by  a  person  or  his  assigns,  it  need  not  be  aver- 
red that.il  was  not  performed  to  or  by  the  assigns:  Cryse  v.  ElliSf  1 
Str.  228. 

The  brtech  must  not  be  more  extensive  and  large  than  the  deft.'s 
contract,  so  (hat  thereby  it  remains  uncertain  whether  the  contract  has 
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been  broken.  As,, in  a  contract  to  repair  a  fence,  except  on  the  west 
side  thereof,  a  breach  that  the  deft,  did  not  repair  the  fence,  without 
showing  that  the  want  of  repair  was  in  other  parts  besides  on  the  west^ 
is  bad  on  demurrer,  Com,  D.  Pleader^  C,  47  ;  though  not  after  verdict, 
i6.;  sedvide  Spires  v.  Parker^  1  T.  R.  144,  5.  And,  if  the  matter  to 
be  performed  by  the  deft,  depend  on  a  certain  event,  the  happening  of 
that  event  must  be  averred :  as,  if  the  promise  be  to  account  for  ntoneys 
to  be  received  by  deft.,  the  receipt  of  money  ought  to  be.averred  :  Ser^ 
ra  V.  TVrighty  6  Taunt,  45.  A  declaration  for  taking  an  insufficient 
security  for  an  annuity,  containing  no  averment  that  deft.'8  retainer  was 
for  reward  or  in  any  particular  character  creating  a  duty,  was  held  insuf- 
ficient, the  contract  and  breach  not  being  co-extensive  with  each  other: 
Darinally.  Howard^  4  B,  fy  C.  345.  It  is  injudicious  to  narrow  the 
breach  unnecessarily:  and,  where  pit  stated  as  a  breach,  that  the  deft, 
had  not  used  the  premises  in  a  husband-like  manner,  &c.,  but,  on  the 
contraryj  committed  wasie,  spoily  and  destruction,  these  latter  words 
were  held  to  exclude  evidence  as  to  bad  husbandry  in  not  sowing,  &c., 
as  they  tied  down  pit.  to  proof  of  such  facts  as  amounted  to  waste,  spoil, 
or  destruction:  Harris  v.  Mantle,  3  T.  R,  307.  When  an  averment 
is  divisible,  the  pit.  may  recover,  though  he  only  prove  a  part  of  the 
breach  alleged  in  the  pleadings :  as,  in  an  action  against  the  sheriff  for  ' 
a  false  return,  an  averment  that  A.  and  B.  had  goods  in  his  bailiwick,  is 
divisible,  and  is  supported  in  evidence  by  proof  that  A.  only  had  pro- 
perty therein :  Jones  v.  Clay  tony  4  M,  fy  S.  349  5  Forty  v.  Imber,  6 
East  J  437;  Barnard  v.  Duthy,  5  Taunt.  27. 

Consequence  of  Omission^  or  defective  Statement  of  Breach,"]  The 
total  omission  of  a  breach,  or  a  defective  statement  of  it,  so  that  thereby 
the  contract  does  not  appear  to  have  been  broken,  would,  it  should  seem, 
be  bad  after  verdict:  Hob,  198,  233;  J  Sid,  440;  Lunn  v.  Payne,  6 
Taunt.  140;  Siclemore  v.  Thistleton,  6  M.  Sr  S.  9;  7  Price,  550. 
But  a  mere  informal  statement  of  it,  provided  there  be  sufficient  matter, 
on  the  whole,  to  show  a  breach  of  the  contract,  would  not  be  bad,  except 
on  demurrer,  or,  perhaps,  in  some  cases,  on  a  judgment  by  default;  and, 
therefore,  where,  in  an  action  against  husband  and  wife,  on  the  contract 
of  the  feme,  whilst  sole,  to  perform  an  award,  it  appeared  that  the 
award  was  made  after  the  marriage,  which  was  a  legal  revocation  of  the 
arbitrator's  authority,  and  consequently  the  breach  was  improperly  as- 
signed in  the  Jlon-performance  of  such  award,  it  was  held  the  pit.  <vas 
entitled  to  recover,  because  it  appeared  that  the  feme  had  broken  her 
covenant  by  the  very  act  of  her  marriage,  which,  though  a  different 
breach  to  that  assigned,  was  sufficient,  after  verdict,  to  support  the  de- 
claration :  Chamley  v.  Winstanley,  5  East,  270,  1 ;  Perreau  v.  Be- 
van,  5  B.  ^  C,  284 ;  Sir  T.  Jones,  125 ;  Vivian  v.  ChampiOKh  1 
Salk.  140.  If  one  of  several  breaches,  or  a  part  of  a  breach,  be  impro- 
perly assigned,  the  deft,  cannot  demur  of  the  whole :  Amory  v*  Brod- 
rick,  S  B.  fyji.  712,  1  jD.  4-  jff.  361,  j.  c;  Duffitld  v.  Scott,  3  T.  R. 
374;  Orton  v.  Butler,  5  B.  ^  jS,  652;  Samuel  v,  Jndin,  6 
East,  333 ;  1  JV:  R.  43,  s.  c;  Powdick  v.  Lyon,  11  East,  *565.  [*136] 
And,  if  he  does  so  demur,  pit.  may  have  judgment  for  the 
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breaches  or  part  of  the  breach  well  assigned  :  1  Sqund.  285.  If  one 
of  several  breaches  be  ill  assigned,  and  so  that  the  same  be  not  cured  by 
verdict,  and  general  damages  be  given,  judgment  may  be  arrested:  Sic* 
klemore  v.  Thiatktany  6  M.  ^  S.  9. 

Averment  of  Damages.]  If  the  contract  be  broken,  the  pit  will  be  en- 
titled to  some  damages,  however  small,  whether  they  be  stated  or  not,  for 
damages  will  be  implied  from  the  very  breach  itself,  and  wherever  the  da*- 
mages  sustained  neeessarily  and  naturally  arise  from  the  breach  complain- 
ed of,  and  may  therefore  be  implied,  they  need  not  be  stated;  otherwise 
they  must,  in  order  to  prevent  the  surprise  on  the  deft,  which  might 
otherwise  ensue  at  the  trial;  and,  if  he  do  not  state  them  particularly,  he 
will  not  be  permitted  to  prove  them  in  evidence:  Hartley  v.  Herrings  8 
T.R.  130;  Vin.  Ah.  Damages^  I  Chit.  PL  296-7,  347.  Thus,  in  an 
action  against  a  vendor  of  an  estate  for  not  making  a  good  title  to,  or 
•onveying  same,  only  the  deposit  can  be  recovered  under  the  count  for 
money  had  and  received;  and,  if  the  purchaser  proceed  for  interest  and 
expenses,  he  must  declare  specially,  stating  such  expenses,  and  the  lod|| 
arising  from  not  having  the  use  of  the  deposit,  Carnfield  v.  Gilbert^  4 
Esp.  Rep.  223,  Walker  v.  Constable,  \  B.  fy  P.  306,  Fleureau  r. 
Thornhill,  2  JV.  Bla.  Rep.  1078,  Slack  v.  Lovel,  3  Taunt.  157; 
though,  indeed,  if  the  jury  give  interest  and  expenses,  the  defect  is 
cured:  ib.\  Gordon  v.  Swan,  12  East,  419;  2  Ring.  4;  post,  **  Vendor 
and  Purchaser.^*  In  some  cases,  where  the  damages  constitute  the 
principal  ground  of  action,  they  must  be  stated  specially:  Dartnall  v. 
Howard,  4  B.  4*  C.  345.  The  damages  stated;  or  to  be  recovered,  must 
be  proximate,  and  not  remote,  or  depending  on  a  contingency;  and, 
therefore,  in  an  action  for  not  replacing  stock,  it  will  be  of  no  avail  to 
state  in  the  declaration  that  the  pit  was  prevented  from  completing  an 
advantageous  contract  he  had  entered  into:  1  Chit.  PL  296.  As  to  evi- 
dence of  damages  in  assumpsit,  tort,/)o^/,  ^^Case.^^ 

The  damages  roust  be  stated  according  to  the  facts;  aftd,  as  the  jury 
cannot  give  greater  damages  than  those  stated,  the  pit  should  take  care 
to  state  them  sufficiently  extensive,  Cheveley  v-  Morris,  2  W.  Bla.  R. 
1300;  especially  as  the  jury  may  sive  less  than  the  amount  claimed: 
Dow^s  R.  207;  Gardiner  v.  Croasdale,  2  Burr.  904,  As,  in  declaring 
on  a  policy,  under  a  statement  of  a  total  loss,  a  partial  one  may  be  re- 
covered, ib.  The  damages  must  appear  to  have  arisen  as  a  legal  result 
of  the  breach  of  the  contract,  supra.  In  the  statement  of  them,  the 
word  "  whereby,"  or  "  by  means  of  the  premises,"  &c.,  refers  to  all 
the  antecedent  matter:  Perreau  v.  Bevan,  5  B.  Sr  C.  292. 

Where  the  damages  recoverable,  are,  by  the  terms  of  the  contract, 
made  liquidated  damages,  the  jury  are  bound,  by  the  agreement  of  the 
partMS^to  gjve  that  sum;  and  pit  should,  therefore,  insert  a  count  to 
meet  his  elaim  in  this  respect:  Lowe  v.  Peers,  4  Burr.  2225;  Barton 
V.  Glover^  Holt,  43,  1  Sa.und.  58,  A.;  Clarke  v.  Gray,  6  East,  567; 
Harrison  v.  Wright,  13  ib.  345.  The  damages  must  be  stated  as  hav- 
ing ocipurred  previous  to  the  bringing  the  action:  2  Saund.  171,  n.  1.; 
Carter  v.  Calthorpe,  3  Lev.  345.  As  to  the  statement  of  special  damages, 
post,  ^^  Case.^^  As  to  the  common  conclusion,  ''To  the  damage,''  «c., 
"-^nst,  "  Declaration.'*^ 
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11.  CoHMOK  Counts.]  We  have  already  shortly  noticed  when  a  de- 
claration in  assumpsit  may  be  framed  on  the  common  counts;  and,  when 
this  is  the  case»  they  should  always  be  inserted,  though  there  be  also 
special  counts,  as  they  will  frequently  secure  a  verdict,  1  Chit.  PL  297; 
especiallv  in  cases  where  the  pit.  fails  in  proving  the  special  agreement 
as  stated,  where  it  has  been  executed  by  pit.  entirely  or  in  part, 
or  where  *deft  has  prevented  the  execution:  Farr  v.  Price,  [*137] 
1  £astf  58;  Mowbray  v.  Fleming,  11  lA.  285>  Studdy  v. 
Sanders,  5  J3.  ^  C.  638;  Hor/ord  v.  Wilson,}  Ta^nt,  12, 1  Chit.  PI. 
298.  Thus,  if  pit.  declare  specially  on  a  building  agreement  for  the 
price  of  his  labour,  if  he  fail  to  prove  his  compliance  with  such  agree- 
ment, he  may,  in  some  cases,  recover  on  the  common  count  for  work 
and  labour  and  materials:  Cooke  v.  Munstone,  1  N.  B.  355,  B.  N.  P. 
139;  Basten  v.  Butter,  7  East,  479;  Ellis  v.  Hamlen^  3  Taunt.  52. 
And,  as  to  when  the  pit  may  resort  to  the  common  counts  in  an  action 
on  a  bill  of  exchange,  jva^/,  ^^  Bill qf  Exchange.^^  Where  the  demand 
is  founded  on  a  written  agreement,  which  ought  to  be,  but  is  not,  stamp- 
ed^ the  pit.  will  not  be  permitted  in  evidence  to  resort  to  an  implied 
contract,  in  order  to  avoid  the  production  of  such  exprea^dagreement 
fFhite  V.  Wilson,  2  B.  ^  P.  118;  Brewer  v.  Palmer,  3  Esp.  Bep.  213; 
Cray  V.  Gawer,  2  Marsh,  273;  sed  vide  Alves  v.  Hodgson,  7  T.  B.  241 
semb.  contra.  And,  if  there  were  no  privity  of  contract  between  the 
parties,  independent  of  the  special  contract,  the  common  counts  will  be 
of  no  avail:  Jlrr^field  v.  Bate,  3  M.  fy  S.  173;  Thompson  v.  Morgan, 
3  Camp.  101. 

Form  of  Common  Counts.']  In  these  counts  there  is  no  prefatory 
inducement;  and  they  commence  by  stating  generally  the  executed  con- 
sideration, viz.  that  the  deft,  was  indebted  to  pit  in  a  certain  sum,  on 
some  executed  consideration  performed  at  deft's  request;  and  that,  being 
80  indebted,  he  promised  to  pay  the  money,  which  payment  is  denied 
generally  on  the  common  breach,  and  there  is  usually  no  statement  of 
special  damage.  In  strict  pleading,  it  has  been  said  that  these  counts 
cannot  be  supported;  but  they  have  now  been  so  long  in  use,  that  the 
courts  would  not  listen  to  any  objection  against  them.  But  little  cer- 
tainty is  required  in  them.  Time  and  place  should  be  stated;  but  it  does 
not  seem  necessary  to  state  when  and  where  deft  was  indebted;  Emery 
V.  Fell,  2  T.  B.  28 ;  Desborough  v.  Kelly,  1  Ld.  Baym.  533.  A  va- 
riance as  to  the  time  and  place  when  and  where  deft,  is  stated  to  have 
been  indebted,  is  immaterial;  when  there  is  a  special  coUnt  preceding 
these  couQtis,  it  is  usual  and  proper,  though  not  essentially  necessary,  in 
the  first  common  count,  to  lay  the  day  after  the  special  cause  of  action 
was  complete;  and,  in  the  subsequent  counts,  to  refer  to  the  last-mention- 
ed day:  Frampion  v.  Coulson,  1  Wils.  33.  It  is  usual  and  proper,  in 
an  action  by  or  against  executors,  &c.,  to  state  that  deft,  was  indebted 
before  or  after  the  death  of  the  testator,  &c.  The  sum  in  which  deft  is 
stated  to  have  been  indebted  need  not  be  the  precise  one,  but  it  should 
be  enough  to  cover  the  real  demand:  Step.  PL  318;  2  Sound.  122,  n. 
2.  It  must  be  stated  that  deft  promised  to  pay  a  specific  sum,  or  so 
much  as  the  pit  reasonably  deserved ;  averring  in  the  latter  case  what 
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sum  19  due:  Blakey  v.  Dixon j  2  JB.  4*  P'  3^^«  Vndtr  the  indebitatus 
county  the  pit.  may  recover  what  may  be  due  to  him,  although  no  speci- 
fic price  or  sum  was  agreed  on ;  and,  therefore,  it  has  been  observed,  that 
the  quantum  meruit  and  quantum  valebant  counts  are  in  no  case  ne- 
cessary, and  should  in  many  cases  be  omitted,  to  prevent  prol^f  ity  and 
expense,  2  Saund.  122,  n.  2 ;  and  it  is  settled  that,  under  a  quantum 
meruit  count,  the  pit.  cannot  recover,  if  the  goods  were  sold,  Sec.  at  a 
specific  price :  Weaver  v.  Burroughs f  1  Str.  648;  1  Chit.  PL  301;  sed 
vide  Laing  v.  Fiifgeon,  6  Taunt,  108.  If  the  count  be  for  the  value 
of  goods  or  chattels,  such  value  should  be  described ;  and,  therefore, 
where  the  pit.  declared  in  indebitatus  assumpsit  for  five  hundred  quar- 
ters of  wheat  for  toll,  the  declaration  was  held  bad,  on  special  demurrer, 
for  not  stating  the  value  of  the  corn:  Mayor,  fyc,  of  Reading  v.  Clarke, 
AB.fyJl.  268 ;  E,  of  Falmouth  v.  Penrose,  6B.fyC.  385.  The  con- 
tract,  or  cause  of  action,  must  be  shown ;  but  it  is  suiScient  to  state  it  by 
any  general  words,  so  that  it  may  appear  to  the  court,  that  it  is  not  a 

debt  of  record  or  specialty,  or  only  a  simple  contract,  Carth. 
[*138]   267 ;  therefore,  it  is  not  ^necessary  to  show  the  particular  work 

doB«^  or  the  quantity,  or  quality,  or  value  of  the  goods  sold, 
fac,  2  Saund.  350,  n.  2, 1  Chit.  PL  301,  Spark  v.  Jobber,  2  Ld.  Raym. 
1451;  and  it  is  sufficient  if  the  count  disclose  enough  respecting  the 
contract,  that  a  recovery  in  one  action  may  be  a  bar  to  any  future 
action  for  the  same  debt.  It  will  he  bad  if  pit.  entirely  omit  to  show 
for  what  cause  the  debt  became  due  :  Woodford  y.  Deacon^  Cro.  Jac. 
206,  245.  The  quality,  quantity,  or  value  of  the  goocjs  sold  is  never 
specified.  It  is  essential  in  every  common  count,  except  those  for  mo- 
ney had  and  received,  and  on  an  account  stated,  to  allege  that  the  ex- 
ecuted consideration  arose  at  the  deft's  request;  and  an  omission  in 
this  respect  is  fatal,  after  judgment  by  default:  Hayes  v.  Warren, 
2  Str.  933;  1  Saund.  264;  1  SolL  M.U;  Bosden  v.  Thyn,  Cro. 
J.  18.  Unnecessary  statements,  especially  of  matter  of  description, 
should  be  avoided,  as  a  variance  would  sometimes  be  fatal;  such  as  de- 
scribing the  local  situation  of  the  premises  in  an  action  for  use  and  occu- 
pation :  Wilson  v.  Clarke^  1  Esp.  Rep.  273;  Ditchbum  v.  Spracklin, 
5  Esp.  Rep.  31,  32;  KingY.  Eraser,  East,  348.  Several  distinct  debts 
or  contracts  may  be  included  in  one  common  count ;  and  the  pit  will 
sucoeed,/?ro  tanto,  though  he  only  prove  one  of  such  contracts:  2  Saund. 
122,  n.  2  ;  Rooke  v.  Rooke^  Cro.  J.  245.  Where  the  debt  is  small,  or 
conciseness  is  an  object,  this  should  be  attended  to. 

Several  Counts^  Joinder  of  Counts,  and  Common  Conclusion  in.] 
Observations  on  these  points  will  be  found  collected,  post,  '<  Declara- 
tion.'' 

Plea. — As  to  pleas  in  general,  post,  <<  Pleas.''  As  to  pleas  in  abate- 
ment, ante,   "  Jlbatement." 

When  necessary  to  plead  Specially. '^  If  the  defence  in  bar  of  the 
action  consist  of  matter  which  shows  the  pit  had  never  any  cause  of  ac- 
tion, the  <left  need  not  plead  such  matter  specially,  but  may  give  it  in 
evidence  under  the  general  issue^  rwn  assumpsit;  and  be  may  also^  un- 
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der  the  same  plea,  give  in  evidence  most  matters  which  go  in  discharge 
or  release  of  the  deft/s  liability,  showing  that  the  pit,  at  the  commence- 
ment of  the  suit,  had  no  Subsisting  cause  of  action:  1  ChiL  P/.  419; 
Brown  v.  Cornish^  1  Ld.  Raym.  2l7j  Par  amor  e  v.  Johnson^  ib.  566. 
As,  if  the  matter  of  defence  admits  such  a  contract  as  that  stated  in  the 
declaration  was  made,  but  denies  that  it  is  obligatory  on  the  deft,  as 
that  another  person  ought  to  have  been  made  co-plaintiff,  or  that  deft 
was  incapacitated  from  contracting,  or  that  contract  was  illegal,  or  that 
ph.  has  released  it,  or  altered  it,  or  not  performed  a  condition  precedent^ 
or  that  deft  has  performed  it,  or  that  it  has  become  illegal  or  impossible 
to  perform  it;  such  matters  may  be  given  in  evidence  under  the  general 
issue:  1  Chii.  PL  417.  See  the  difierent  titles  of  defences  throughout 
this  work.  If  the  deft  insists  that  no  such  contract  as  that  stated  in  the 
declaration  was  in  fact  made,  he  musi  plead  the  general  issue:  1  CML 
PL  417.  And,  in  general,  matter  of  defence,  which  arises  after  actioa 
brought,  must  be  pleaded  specially,  and  cannot  be  given  in  evidence  un- 
der the  general  issue:  Holland  v.Jourdine,  HoU^  6;  Francis  v.  Cry^ 
toell^  5  B.  fyji.  886 ;  I  D,  fy  B.  546,  s.  c;  Lee  v.  Levy^  AB.fyC.  390; 
eB.fyB.  475;  Page  v.  Beaver ^  4  B.  4'  Jl.  345. 

The  deft  may  plead  specially,  either  with  or  without  the  general  is- 
sue, any  matter  which  does  not  amount  to  the  general  issue,  and  which 
admits  that  in  fact  a  contract  was  made,  but  insists  that  it  was  void  or 
voidable,  as  on  account  of  deft ^s  infancy,  &c.,  1  Chit.  PL  421;  or  that 
it  has  been  discharged  by  release,  &c.  See  the  various  instances  as  to 
when  deft  may  plead  a  special  plea  under  the  different  titles  of  defences 
throughout  this  work.  When  deft  may  plead  specially,  it  is  in  general 
advisable  so  to  do,  especially  if  pit  can  or  is  expected  to  set  up  various 
answers  to  the  defence,  which  he  cannot  do  under  his  replica- 
tion to  a  special  plea;  and  so,  if  *deft  relies  on  matter  as  mat-  [*1393 
ter  of  estoppel,  he  should  plead  it  specially,  as  in  the  case  of  a 
judgment  recovered  ;  post,  "Judgment.^* 

The  deft  must  plead  specially  some  matters  of  defence;  as,  alien  ene- 
my, deft.'s  bankruptcy,  tender,  set-off,  statute  of  limitations,  &c.:  1 
Chit.  PL  439,  420.  See  the  different  titles  of  defence  throughout  this 
work. 

Form  of  Plea."]  The  general  rules  as  to  pleas  here  apply:  postf 
^Pleas."  The  general  issue  in  form  denies  the  undertaking  or  promise 
in  manner  and  form,  as  stated  in  declaration.  The  omission  of  the  usual 
words,  ''or  promise,^'  does  not  render  the  plea  a  nullity:  S  D*  fy  R. 
621.  A  plea  of  not  guilty  only  is  bad  on  demurrer,  though  aided  by 
verdict:  Marsham  v.  Gibbs^  2  Sir.  1022;  C.  T.  Hardw.  173.  A  plea 
of  nil  debet  is  a  mere  nullity:  Barnes^  251  \  Brennan  v.  Egan^  4 
Taunt  165.  As  to  the  forms  of  special  pleas,  see  the  various  titles  of 
defences  throughout  this  work. 

REPLicATtON,  fyc."]  The  rules  as  to  replication  and  the  subsequent 
pleadings  in  general  here  apply :  post,  ^^keplicaiion^^^  *^ Rejoinder,*^ 
^Sw-rejoinder,''  ^c.  *'New  Jlssignment/'  ''Rebutter,'^  4-c.    To  the 
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general  issue  the  pit  can  only  reply  the  similiter.  As  to  the  replica- 
tion to  a  special  plea,  see  the  various  titles  of  defences  throughout  this 
work. 


Precedents. 

See  fnrm  of  prcecipe,  and  declanition  thereon,  and  notei,  poil^  **PriBcipe" 
The  fornii  at  of  the  commenceroeot  and  conclusioot  of  declamtiong  io  general,  aod  in 
particular  countu,  and  by  and  a|>«ingt  particular  persons,  will  be  found,  poHf  ** Dedaraiion;" 
they  will  here  apply,  adding,  after  the  words,  "  of  a  plea,"  the  words,  *'  of  trespass  on  the 
case  upon  premises,"  but  even  this  is  superfluous :  FUad.  Au,  292 ;  Lord  ▼.  HovMomit,  1 1 
£a«(,62,6. 

The  forms  of  special  counts  in  assumpsit  will  be  found  under  the  Tarious  titles  of  actioos 
tfaroughoot  the  work:  see  the  notes  on  arUt^  111  to  136. 

FORM  QW  OOHHOll  11IDKBITAT178  COtTirr. 

For  that  whereas  (Wy  if  this  be  not  the  frd  count,  tay  and  whereas  also),  the  said  deft 
heretofore,  to  wit,  on  the  nrst  day  of  January,  1828  {Iht  precite  day  if  quite  immaterial^  aniCf 
137 :  ifthii  be  not  the  first  count,  or  fint  common  count,  or  the  pit.  hat  not  before  ttated  any 
other  day,  tay,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  or,  if  there  be  a  day  before 
mentioned,  and  pit.  refert  to  thai  day,  tay,  last  aforesaid),  at  Westm.  in  the  county  of  Middx. 
(or,  at  Wcstm.  aforesaid,  in  the  county  aforesaid),  was  indebted  to  the  said  pit.  in  the  sum 
(or,  further  sum)  of  £100  (any  tufficieni  turn),  of  lawful  money  of  Great  Britain  (or,  if  tuck 
money  hat  already  been  mentioned,  tay,  like  lawful  money),  for,  &c.  (the  subject  matter  of  the 
claim  miut  here  be  ttated :  tee  the  variout  precedentt  to  be  found  in  the  tittet  ihroufchout  this 
worl;),  and  at  his  special  instance  and  request,  and,  being  so  indebted,  he,  the  said  deft.,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  (last)  aforesaid,  at  Westm. 
aforesaid,  in  the  county  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the 
said  pit.,  to  pay  him  the  said  last-mentioned  aum  of  money,  when  he,  the  said  deft,  shoald 
be  thereunto  afterwards  reqnested. 

rORH  OF  A  qjJAJFTVU  MERUIT. 

And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year  (latt)  aforesaid,  at  Westm. 
aforesaid,  in  the  county  aforesaid,  in  consideration  that  the  said  ph.,  at  the  like  special 
instance  and  request  of  the  said  deft.,  had,  before  that  time,  &c.  (Here  intert  the  tubject  mat' 
Ur  of  debit  o*  m  the  variout  precedent*  throughout  the  work,  and  then  proceed  at  foilowt :) 

He,  the  said  deft,  undertook,  and  then  and  there  faithfully  promised  the  said 
r*1401  P^***  ^^  P*y  ^'"*  '°  much  money*  as  he  therefore  reasonably  deserved  to  have,*of 
*-  J    the  said  deft.,  when  he,  the  said  deft.,  should  be  thereunto  afterwards  requented, 

And  the  said  pit.  avers,  that  he  therefore  reasonably  deserved  to  have  of  the  said 
deft,  the  further  sum  of  £100  (any  tvfficient  sum)  of  like  lawful  money,  to  wit,  at  Weatm. 
aforesaid,  in  the  county  aforesaid  ;  whereof  the  said  deft.,  afterwards,  to  wit,  on  the  day  and 
year  (latt)  aforesaid,  there  had  no  notice. 

FORN  OF  qUAHTVIf  TALSBART. 

(Same  at  the  above  quantum  meruit  to  the  asleridt,  and  th^n  proceed  at  follows :)  As  the 
said  last-mentioned  goods,  wares,  and  merchandise  (according  to  tht  claim),  at  the  time  of 
the  said  sale  and  delivery  thereof  were  reasonably  worth,  when  the  said  deft,  should  be 
thereunto  afterwards  requested.  And  the  said  pit.  avers,  that  the  said  last-mentioned  goods, 
wares,  and  merchandises,  at  the  time  of  the  said  sale  and  delivery  thereof}  were  reasonably 
worth  the  further  sum  of  £100,  of  like  lawful  mon^y,  to  wit,  at  Westm.  aforesaid,  in  the 
county  aforesaid ;  whereof  the  said  deft.,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
taid|^ there  had  notice. 

See  the  forms  relating  to  the  character  in  which  the  pit.  sues  or  if  sued,  pott,  **Partn€r$t' 
**Executortf"  '*Hutband  and  Wife," 
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QtW^HAL  EBSOXy  NOR  ASSUMPSIT. 

Id  Ae  K.  B.  (or  C.  P.  or  Exchequer.)  Term,  8  Geo.  4 

John  Jfoktt  )     And  the  said  deft.,  by  — ,  his  attorney,  conies  and  defends  the  wron|f  and 
ats.         >  injury,  when,  &C.,  and  says,  that  he  did  not  undertake  or  promise,  in  manner 
John  Stylti.  }  and  form  as  the  said  pit.  hath  above  complained  against  him.    And  of  this  the 
said  deJt.  puts  himself  upon  the  country. 

For  forms  of  other  pleas  in  assumpsit,  see  the  various  titles  of  defences  throughoat  the 
work. 


Evidence  for  Plaintiff. 

Under  the  Gekeral  Issue.]  Under  this  plea,  the  pit  must  pro^e 
in  substance  all  the  material  averments  in  the  declaration :  viz.  the  in- 
ducements, contract,  or  agreement  itself;  that  it  was  made  with  the 
pit.;  that  it  was  made  by  deft;  that  it  was  founded  on  a  sufficient  an^ 
legal  motive,  inducement,  or  consideration  ;  that  the  subject-matter  of  it 
was  to  perform  some  legal  act,  or  to  omit  to  do  something,  the-  perform- 
ance whereof  is  not  enjoined  by  law;  that  the  plaintiff  has  performed  all 
conditions  precedent,  and,  if  necessary,  given  deft  notice  of  an  act,  or 
requested  him  to  perform  the  contract;  that  deft  has  not  performed  it; 
and,  lastly,  the  damages. 

Proof  of  Inducements,^  If  there  be  a  special  inducement  stated  in 
the  declaration,  the  same  must,  if  material  to  the  action,  be  proved.  A 
material  variance  between  it  and  the  proof  would  be  fatal :  see  ante, 
113. 

Proof  of  the  Contract  or  jSgreenient  itself]  The  mode  of  proving 
this  will  depend  on  the  mode  in  which  the  contract  or  agreement  was 
entered  into.  The  best  evidence  must  be  given  of  which  the  nature  of 
the  case  is  capable :  B,  N.  P.  293. 

If  the  contract  or  agreement  was  by  express  words,  the  same  must 
be  proved  by  witnesses  present  when  such  were  uttered,  post^  "  Wit- 
nesses^'^ or  by  witnesses  who  have  heard  the  deft  admit  the  contractor 
agreement  was  made:  antcj  *^  Admissions ^^  As  to  when  the  contract 
must  have  been  in  writing, />o*/,  ^^  Vendor  and  Purchaser,'^  ^^Ouaran" 
/ce,"&c. 

If  the  contract  or  agreement  was  implied^  or,  in  other  words,  if  it 
arise  from  certain  acts  of  the  party  himself,  from  which  a  promise  by 
him  may  reasonably  be  inferred,  those  acts  should  be  proved: 
Powley  V.  Walker,  *5  T.  R.  373;  Lef^h  v.  Hewitt,  4  East,  154.   [*141] 
As,  where  pit  sues  upon  a  contract  by  the  deft,  as  his  tenant,  to 
use  the  farm  in  a  husbandlike  manner,  according  to  the  customary  course 
of  good  husbandry  in  that  part  of  the  country, the  pit  must  prove  that  the. 
deft  occupied  the  lands  in  question  as  his  tenant,  and  the  custom  of  the 
country:  ib.    Where  the  alleged  promise  is  a  legal  duty,  resulting  from 
the  nature  of  the  particular  service  the  deft,  has  undertaken  to  perform, 
it  suffices  to  prove  the  original  undertaking:  Nelson  v.  Jlldridge,  2  Stark. 
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435.  And,  therefore,  an  executor  who  has  assets  sufficient  for  that  pur- 
pose, is  liable,  upon  an  implied  promise,  to  pay  for  a  funeral,  suitable 
to  the  degree  of  his  testator,  furnished  by  the  directions  of  a  third  per- 
son: Rogers  v.  Price,  Ex.  3  Yo.  ^  Jew.  28.  It  should  be  remembered, 
however,  that  promi^ies  in  law  exist  only  in  cases  where  there  is  no  spe- 
cial agreement  bjetween  the  parties:  Toussaini  v.  Martinnanty  2  T.  JR. 
100;  Gwilllm  v.  Stone,  3  Taunt.  433;  Temple  v.  Brown,  6  2*.;  60. 

If  the  contract  or  agreement  was  in  writing,  the  writing  must  be  pro- 
duced, Brewer  v.  Palmer,  3  E$p.  Rep.  213,  properly  stamped,  if  in- 
deed a  stamp  be  necessary,  post,  *^Stamps;''  and  it  must  be  proved  to 
have  been  duly  signed  by  deft.:  post,  "  Hand-writing,*^  In  some  cases, 
the  production  of  the  writing  may  be  dispensed  with:  post,  ^^Secondary 
Evidence.^'*  In  some  cases  parol  evidence  is  admissible  to  explain  it: 
post,  ^'^ Parol  Evidence.*^  The  pit.  must  prove  the  contract  or  agree- 
ment in  substance  as  stated  in  the  declaration.  A  variance  in  any  cir- 
cumstance that  is  essential  to  the  contract  is  fatal:  ante,  119,  also,  as  to 
variance  in  contract;  King  v.  Pippett,  I  7!  R.  240;  Bristow  v.  Wright, 
JDoug.  665,  Gwinnet  v.  Phillips,  3  T.  R.  646.  If  there  has  been  any 
alteration  in  the  agreement  or  contract,  the  pit  should  be  prepared  to 
explain  it:  see  ante,  *^*Alteration  bf  Contract.^^ 

It  may  as  well  be  observed,  that  no  contract  or  agreement  can  be  raised 
by  a  mere  affirmation  in  discourse,  or  by  a  mere  offer  or  overture  to 
enter  into  a  contract  or  agreement  not  definitely  and  expressly  assented 
to  by  both  pit.  and  deft.;  1  RoL  M.  6,  M.  P.  1;  Com.  D.  Action  As- 
sumpsit, F.  2;  M^Iver  v.  Richardson,  \  M.  fy  S.  557;  Gaunt  v.  Hill, 
I  Stark.  10;  Morris  v.  Pat  on,  I  C.fy  P.  189;  Johnson  v.  King,  2  Bing. 
270;  Chit.  Cont.  4.  And,  to  constitute  a  sufficient  binding  contract  or 
agreement,  it  ought  to  be  so  certain  and  complete  that  each  party  may 
have  an  action  on  it.  There  must  be  a  mutuality  in  every  contract  and 
agreement  Cooke  v.  Oxley,  3  T.  R.  653.  There  seems,  indeed,  an 
exception  to  thi3  rule;  as,  in  a  contract  void  against  one  party  by  the 
Statute  of  Frauds,  yet  it  may  be  binding  on  the  other  who  has  complied 
with  the  statute,  Roach  v.  JVadham,  6  East,  306,  Allen  v.  Bennet,  3 
Taunt.  169,  Thornton  v.  Kempster,  5  ib.,  788;  or  in  the  case  of  an  in- 
fant's contract,  who  may  always  sue,  though  not  be  sued  thereon:  Holt 
V.  Clarencieux,  2  Str.  937;  and  see  Bloxsome  v.  Williams,  3  B.fyC. 
932.  Where  the  contract  is  complete,  it  is  binding,  though  it  be  agreed 
that  one  party  shall  have  the  option  of  disapproving  of  and  determining 
it:  Humphreys  v.  Carvalho,  1 6  East,  45;  Jidams  v.  Lindsell,  I  B.fyA. 
681.  In  the  absence  of  an  express  promise  or  agreement  between  the 
parties,  Toussaint  v.  Martinnant,  2  T.  R.  100,  Cutter  v.  Powell,  6  li., 
920,  the  law  will  frequently  imply  one:  as,  if  I  engage  a  person  to  do 
any  work,  I  impliedly  engage  to  remunerate  him,  Jewry  v.  Busk,  5 
Taunt.  302,  and  he  to  use  due  care  and  skill:  Shiells  v,  Blackburne, 
1  H.  Bla.  158,  162;  2  Bla.  C.  443;  Chit.  Cont.  5,  6.  If,  in  the  ab- 
sence  of  ^  husband  abroad,  I  bury  his  deceased  wife  in  a  manner  suita- 
ble to  the  husband's  degree  in  life,  the  law  will  imply  a  promise  by  him 
to  reimburse  me;  Jenkins  v.  Tucker,  1  H.  Bla.  90.  Where  an  order 
is  given  previously  to  the*  delivery  of  goods  to  a  bailee  to  deal  with 
jJieiQ  in  a  particular  manner,  to  which  he  assents,  upon  the  receipt  of 
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the  goodfly  a  daty  arises  oa  his  part  to  deal  with  them  according  to  the 
order  previously  given  and  assented  to;  and  the  law  implies  a  promise 
by  him  to  perform  such  duty:  Streeter  v.  Horlockj  7  Moo.  287.  And 
a  promise  may  be  implied  from  the  invariable  usage  and  custom  of  trade: 
Raitt  V.  Mifchelly  4  Camp.  149;  Yeats  v.  Pirn,  2  Marsh.  141; 
Greavesv.  Hepke,  2  B.  fyJi.  131.  So,  thecustom*  of  the  country  [*142] 
will  frequently  raise  an  implied  promise,  as  in  the  instance  of  way 
going  crops:  Wigglesworih  v.  Dallison,  Doug.  20 1 ;  Seniors.  Armytagey 
Holtj  C.y  197,  antty  141;  Boraston  v.  Greeny  16  East,  71;  Naylory. 
Col/inge,  1  Taunt.  19;  1  Meriv.  15;  JVebb  v.  Plummer,  2B.^Ji.  746. 
And,  in  many  cases,  where  the  deft  has  committed  a  tort,  the  law  raises 
an  implied  promise  on  the  part  of  the  deft  to  remunerate  pit.  for  any  loss 
he  may  have  thereby  sustained;  and  <<  the  pit.  may  waive  his  rightto  re- 
cover damages  for  the  tort,  and  may  say,  (as  in  the  case  of  harbouring 
an  apprentice),  that  he  is  entitled  to  the  labour  of  his  apprentice,'^  and 
may  bring  assumpsit  to  recover  an  equivalent  for  that  labour;'  and  it  is 
not  competent  for  the  deft,  to  answer  that  he  obtained  that  labour  noi 
by  contract 9 hut  by  wrong:"/?.  Mansfield^  C.  J.y  Lightly  v.  Clouston^ 
1  Taunt.  114.  An  implied  promise  cannot  arise  from  a  mere  moral 
obligation:  Hawkes  v.  Saunders^  Cou)p.  290;  Blight  v.  PagCy  3  B.8; 
P.  294,  «.;  Mkins  v.  Banwell,  2  East,  506;  Chit.  Cont.  10.  See 
further,  as  to  implied  contracts,  post^  <^  Warranty y*  '<  Landlord  and 
Tenant.'' 

Proof  that  the  contract  or  agreement  was  made  unth  the  Plaintiff.'] 
It  must  be  proved  that  the  pit.  was  the  person  with  whom  the  contract 
was  made ;  or,  in  other  words,  that  he  was  the  party  legally  and  really 
interested  in  it  when  made :  Skinner  v.  Stocks^  4  B.fy*^.  437 ;  Ander- 
son y.  Martindale,  1  East,  497 ;  Dawes  v.  Pecky  8  T.  R.  332  ;  1 
Saund.  154.  Proof  of  his  having  entered  into  by  his  agent  will  do: 
posty  *^  Principal  and  Agent.''  Pit.  having  an  equitable  interest  in  a 
contract  is  not  sufficient :  therefore,  a  cestui  que  trust  cannot  sue :  Al- 
len V.  Jenletty  Holty  C.  641.  And,  where  a  promise  is  made  to  A.  to 
pay  him  a  sum  of  money  for  the  use  or  benefit  of  B.,  B.  cannot  sue,  hav- 
ing no  legal  interest:  the  action  should  have  been  brought  by  A.:  Shaw 
V.  Sherwoody  Cro.  E.  729;  Cramlington  v.  EvanSy  2  Fent.  310; 
Carth.  5.  But,  if  the  promise  had  been  with  A.  to  pay  B.  a  sum  of 
money,  A.  or  B.  might  sue :  Carnegie  v.  Waughy  2  D.  fy  R.  211 ;  3 
B.  Sr  P.  149,  n.;  Comp.  of  Feltmakers  v.  DaviSy  1  B.  <J  P.  101;  Phil- 
lips V.  Batemany  16  Easty  370;  B.  N.  P.  133.  And,  in  some  cases, 
where  a  person  has  made  a  contract  for  the  benefit  of  another,  the  latter 
may  adopt  it,  and  sue  thereon  :  Hagedom  v.  Oliversony  2M,^  S.  485, 
490.  Where  money  in  litigation  between  two  parties  was,  by  mutual 
consent,  paid  over  to  a  person  in  trust  for  the  party  entitled,  it  was  held 
that  it  could  only  be  sued  for,  and  recovered  from  the  trustee,  by  the 
party  entitled  to  it :  Ker  v.  OsbornCy  9  East^  378.  But  where  A.  gave 
a  sum  of  money  into  the  hands  of  B.  to  pay  to  C,  and  B.  had  not  paid 
it  over  to  €.;  it  was  held  that  if  C.  had  hot  consented  to  receive  this  sum 
of  B.,  A.  might  countermand  the  authority,  and  recover  it  back  from  B. 
Owen  y,  Boweny  4  Carr.  ^  Payne,  93.    And  money  deposited  with  a 
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stakeholder  can  only  be  recovered  from  him  by  the  party  legally  enti- 
tled to  it:  Pichard  v.  Bankes^  13  East^  20  ;  Cotton  v.  Thurland^  5 
T.  JR.  405 ;  Jiubert  V.  fValsh^  3  Thunt.  277  ;  Smith  v,  Bickmore,  4 
ib.y  474.  And,  where  a  person,  holding  a  bill  of  exchange  in  trust  for 
another,  commenced  an  action  on  it,  and  then  became  bankrupt,  the  deflL 
Jiaving  escaped,  the  assignees  brought  au  action  for  the  escape,  and  re- 
covered damages  to  the  amount  of  the  bill :  it  was  held,  that  the  person 
beneficially  interested,  and  for  whom  the  bankrupt  held  the  bill  in  trust, 
might  maintain  an  action  for  money  had  and  received  against  the  as- 
signees for  the  amount  thus  recovered  by  them,  allowing  them  the  costs 
and  expenses:  Randoll  v.  Bell^  I  M.  ^  S.  714.  <<  When  goods  are  to 
be  delivered  at  a  distance  from' the  vendor,  and  no  charge  is  made  by 
him  for  the  carriage,  they  become  the  property  of  the  vendee  as  soon  as 
they  are  sent  off,^'  Fragano  v.  Longy  4  B.  Sr  C.  222;  and  he  being  the 
person  to  whom  they  belong,  the  law  implies  the  contract  for  the  car- 
riage to  have  been  made  by  the  vendee,  who  is  therefore  the  proper  per- 
son to  sue  for  any  negligence  on  the  part  of  the  carrier :  Dawes  v.  Peck^ 
8  T.  B.  330;  2  S0und.  47,  A:,;  Moores  v.  Hopper,  2  KB.  411;  Jin-^ 
derson  v.  Clarke^  2  Bing.  20.  But,  if  the  property  in  the  goods  has 
not  become  vested  in  the  vendee,  he  will  have  no  legal  interest  in  the 

contract  to  enable  him  to  support  an  action  of  assumpsit:  Sar^ 
[*143]  gent  V.  MorriSy  3  B.  fy  j3.  *2?7 ;  Evans  v.  Marlett,  1  irf. 

Raym.  271 ;  King  v.  Meredith,  2  Camp,  639.  In  some 
cases,  ageiKs  beneficially  interested  in  a  contract  may  sue:  ante,"*^genty 
Actions  5y.*'  As  to  actions  by  corporations, /70«/,  "  Corporation."  If 
it  appear  that  the  pit  has  no  legal  interest  in  the  contract,  he  will  be 
nonsuited.  The  pit.  should  be  prepared  to  show  his  ability  to  sue,  if  it 
is  supposed  deft,  will  set  up  a  defence  denying  it;  such  as  bankruptcy, 
alien  enemy,  coverture,  &c     See  those  titles. 

The  pit  must  prove  that  he  is  the  only  person  with  whom  the  contract 
was  made,  or  in  whom  the  legal  interest  in  the  contract  was  vested  at 
the  time  of  its  being  made:  for  all  the  parties  in  whom  the  joint  legal' 
interest  in  a  contract  is  vested  must  join  in  the  action ;  and  this  though 
the  contract  was  made. with  several,  or  was  in  its  terms  joint  and  several: 
Eccleston  v.  Clipsham^  I  Saund.  153;  Withers  v.  Bircham,  3  B.  ^ 
C.  254;  6D.^B.  106;  Anderson  v.  Martindale,  1  East,  497,  501. 
Therefore,  where  pit  sued  as  principal  of  Furnival's  Inn  Society,  on  an 
account  stated  with  him  for  money  due  to  him  and  the  seniors  of  the  so- 
ciety, it  was  held  bad  in  arrest  of  judgment,  for,/?er  cur. — '^  A  promise 
to  one  is  a  promise  to  all,  and  all  of  them  must  join;  for  the  debt  upon 
the  account  stated  arises  to  so  many  particular  persons:"  7  Mod.  116. 
And,  where  the  pits,  make  a  payment  in  one  sum,  and  as  a  joint  pay- 
ment, they  must  join  in  an  action  to  recover  the  money  so  paid,  &c. : 
May  V.  May,  I  C,  fy  P.  44.  Where  bail  called  together  upon  an  attor- 
ney, and  employed  him  to  surrender  their  principal,  they  must  bothjoia 
in  action  against  the  attorney  for  neglecting  to  effect  the  render  pursuant 
to  his  undertaking:  for  the  retainer  being  joint,  by  reason  of  the  bail 
being  mutually  responsible  for  each  other,  and  the  act  to  be  done  operat- 
ing equally  in  favour  of  each,  a  joint  undertaking  would  necessarily  be 
implied :  Hilly.  Tucker ^  I  Taunt»  7, 9.    So,  where  the  separate  cattle 
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of  A.  and  B.  were  distrained,  andC^  in  consideration  of  £10  paid  him 
by  them  jointly,  promised  to  have  their  cattle  re-delivered  to  them,  the 
court  held  that  A.  &  B.  should  join  in  the  action,  because  the  contracts 
were  joint:  <Mt  not  being  known  how  much  the  one  gave*  and  how 
much  the  other :"  1  Rol.  M.  31,  jo/.  9 ;  Sty.  156-7,  203.    Though  it  is 
competent  to  parties,  in  forminj^  a  company,  to  enter  into  an  agreement 
that  two  of  the  members  may  sue,  yet  no  subsequent  alteration,  without 
the  consent  of  the  member  to  be  sued,  can  give  a  right  of  action  to  only 
one  of  the  company  :  Davies  v.  Hawkins^  3  M.  fy  S.  488.    But,  where 
several  persons  jointly  interested  agreed  to  horse  a  coach,  each  of  them 
one  stage  on  a  road,  and  that,  in  case  of  ^default,  one  of  them  should  sue 
the  defaulter  for  a  penalty,  which  should  be  divided  amongst  the  non- 
defaulters,  but  in  which  deft,  should  have  no  interest,  it  was  held,  an  ac- 
tion would  lie  on  the  agreement  against  the  defaulter  by  the  party  so 
appointed  to  sue,  and  that  the  .others  need  not  be  joined :  Radenhurst 
V.  Baiesy  3  Bing.  463.     If  the  cause  of  action  and  legal  interest  of  the 
ph.  in  the  contract  is  several,  he  need  not  join  any  other  party,  though 
the  words  of  the  contract  made  such  party  jointly  interested :  lAnderson 
V.  MartindaUy  1  jEa*/,  497;  1  Saund.  153,  n.  1;  1  Chit.  PI.  6.  And, 
in  case  of  a  joint  interest,  if  two  or  niiore  have  paid  their  shares,  the  third 
may,  in  respect  of  such  severance,  sue  alone  for  his  proportion  :  Garrett 
V.  Tayloryl  Esp.  JD.117.    And,  when  a  contract  is  expressly  made  with 
one  partner  only,  and  deft,  did  not,  at  the  time  of  the  contract,  know 
there  were  other  partners,  that  one  may  sue :  as,  where  one  of  several 
joint  owners  of  a  ship  engaged  in  the  whale  fishery  made  the  contract 
with  the  deft,  who  did  not  know  at  the  time  that  others  were  concern- 
ed, it  was  held,  that  the  action  lay  either  by  the  party  with  whom  the 
contract  was  actually  made,  or  in  the  names  of  all  the  parties  really  in- 
terested :  Skinner  v.  Stocks,4  B.  4*  •^.  437;  Parsons  v.  Crosby ,  5  Esp. 
Rep.  199.     A  mere  nominal  partner,  who  has  no  legal  interest,  need 
not  be  joined,  Glossop  v.  Colmany  1  Stark.  25,  Guidon  v.  Robson,  2 
2  Camp.  302,  Teed  v.  Elworthy^   14   Easty  210,  Dubois  v. 
Ludtrty  1  Marsh.  246,  *Davenport  v.  RackstroWj  1  C.  §•  P.  [*144] 
89, 1  Chit.  PI.  7  ;  nor  need  an  infant,  1  Stark.  25,  or  dormant 
partner,  Burge  v.  De  Tastety   3  Stark.  53,  Lloyd  v.  ^rchborohy  2 
Taunt.  324,  5 ;  sed  vide  1  Marsh.  246.     But  pit.  should  be  prepared 
to  prove  the  fact  of  such  party  being  a  mere  nominal  or  dormant  partner, 
or  an  infant :  posty  ^^^ Partners y^^  "  Infant.^^    If  the  contract  is  made 
with  others  who  are  not,  but  ought  to  be,  joined,  it  will  be  ground  of 
nonsuit  on  the  trial,  1  Saund,  291,  /.,  Snelgrove  v.  Hunty  2  Stark, 
424,  1  Chit.  Rep.  74,  s.  c,  or  for  a  plea  in  abatement,  Com.  D.  Mt.  E. 
12 ;  and,  if  the  defect  appear  upon  the  pleadings,  the  deft,  may  take  ad- 
vantage of  the  nonjoinder  on  writ  of  error,  Slingsby^s  case,  5  Co.  18, 
b.y  1  Saund.  154,  a.,  Leglise  v.  Champante,  2  Str.  820,  Vernon  v. 
Jefferysy  ib.  1146,  Bull.  N.  P.  158,  Cabel  v.  Faughan,  I  Vent.  34, 
Skin.  401 ;  or  he  may  demur,  or  arrest  the  judgment:  1  Saund.  291, 
/.,  154,  a. ;  2  Str.  820 ;  ib.  1146  ;  Scott  v.  Godwin,  I  B.  fy  P.  75.  The 
omission  will  be  a  ground  for  nonsuit,  though  the  party  be  dead:  Jellr^ 
Xhuglasy  AB.BrJi.  374.  ■, 

In  an  action  by  several  plaintiffs,  it  must  be  proved  that  the  contract 
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was  in  terms  made  with  them,  or  that  their  legal  interest  in  rt  vmn  Joint 
t^  the  time  it  was  entered  into,  otherwise  they  should  have  sued  sepa* 
raiely ;  Brand  v.  Boulcoii,  3  -B.  ^  jff.  236;  Osborne  r.  Harper,  5 
East^  225.  See  the  instances, /70«^,  **  Partners,  Actions  by, ^'  If 
persons  join  as  pits,  in  the  action  who  should  not,  it  will  be  good  eause 
of  nonsuit  at  the  trial,  Brand  v.  Boulcott,  S  B.fy  P.  235 ;  or  it  is  cause 
of  abatement,  Com.  D.  Abatement,  E.  12.  ante,  14;  or  if  the  objeclion 
appear  upon  the  face  of  the  declaration,  the  deft,  may  demur  generally, 

2  Sound.  115,  Ward  v.  Branston,  3  Lev.  363;  or  move  in  arrest  of 
judgment,  \  B.  fy  A.  M.  31;  or  bring  a  writ  of  error,  ib. 

When  the  assignee  of  a  contract  sues,  he  must  prove  an  express  pro- 
mise to,  or  contract  with  him,  to  perform  the  contract,  in  consideration 
of  forbearance,  or  in  respect  of  some  other  new  consideration,  according 
to  the  facts  stated  in  declaration:  1  Sound.  210,  n.  1;  Innes  v.  Dun" 
lop,  8  T.  R.  595;  Surtees  v.  Hubbard,  4  Esp.  Rep.  204.  A  contract 
being  a  chose  in  action,  is  not  assignable  at  common  law,  so  as  to  enti- 
tle the  assignee  to  maintain  actions  in  his  own  name;  and  the  assignee 
must,  therefore,  proceed  in  the  name  of  the  assignor,  Brooks  v.  Sow^ 
erby,  3  Moore,  184,  Master  v.  MilleT,^  T.  R.  340-1,  Splidt  v.  Bowiesj 
10  East,  281;  or,  in  case  of  his  death,  in  his  representative's,  Seddon 
V.  Senate,  13  East,  73,  4  T.  R.  340;  and,  even  though  the  assignor 
has  become  bankrupt,  the  action  must  be  in  his  name,  and  not  in  that  of 
the  assignee  of  such  bankrupt,  as  he  is  only  entitled  to  sue  a  contract 
wherein  ihe  bankrupt  was  beneficially  interested:  Carpenter  v.  Marne, 

3  B.  fy  P.  40;  Jirden  v.  Watkins,  3  East,  320;  10  East,  279.  So, 
in  the  case  of  a  composition-deed,  an  action  thereon  should  in  general 
be  in  the  name  of  the  debtor,  and  not  the  trustee:  I  Chit.  PI.  11. 
There  may  be  a  change  of  credit,  by  agreement,  between  the  parties, 
proof  of  which  will  entitle  the  pit.  to  recover  though  he  be  not  the 
original  contractor  with  deft.:  thus,  <<  Suppose  A.  owes  B.  £100,  and 
B.  owes  C.  iSlOO,  and  the  three  meet,  and  it  is  agreed  between  them 
that  A.  shall  pay  C.  the  JSIOO,  B.'s  debt  is  extinguished,  and  C.  may 
recover  that  sum  against  A.^'  Tat  lock  v.  Harris,  3  7!  jS.  180;  p. 
Buller,  J.,  Hodgson  v.  Jlnderson,  3  B.Sr  C  855;  5  D.  ^  R.  735  -, 
Wharton  v.  Walker,  4  ib.  166.  It  is  absolutely  necessary  in  this  case, 
that  B.'s  debt  should  be  extinguished  by  the  arrangement,  Wilson  v. 
Coupland,  5  B.  ^  j3.  228,  Wharton  v.  Walker,  4  ^.  fy  C.  i63, 
Spratt  V.  Hobhouse,  4  Bing.  173;  and  which  is  not  so,  unless  there  be 
a  communication  between  all  the  parties,  and  an  express  agreement  by 
the  pit.  to  accept  the  deft  as  his  debtor  only :  Wharton  v.  Walker,  4 
B.  if  C.  163.  As  to  form  of  action  in  such  case,  post  <<  Money  Had 
and  Received.^*  In  such  a  case,  deft  cannot  object  to  the  want  of  con- 
sideration between  pit.  and  his  debtor:  Griffith  v.  Young,  12  Easty 
313,  5.     In  some  cases,  by  express  legislative  provision,  and  in  others 

by  the  custom  of  merchants,  the  assignee  of  a  chose  in  action 
[*146]  may  *sue:;?o^/,  ^'' Bond,''  '^  Bail-Bond,''  '' Replevin-Bond," 

"  Bastardy-Bond,"  "  Bill  of  Exchange,"  "  Judgment."  On 
covenants  running  with  the  estate  in  land,  an  assignee  may  sometimes 
sM^ipost  ^^  Covenant:"  so  may  assignees  of  a  bankrupt,  by  operation  of 
law ;  post  «  Bankrupt." 
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In  the  case  of  a  surviving  partner  or  partners  suing,  the  death  of 
the  deceased  partner  must  be  proved;  post,  **  Deathy^  "  Parish  Regis^ 
ier;**  and,  as  to  how  partners  should  in  general  sue  in  the  case  of  ttie 
death  of  a  partner,  jdm/^  ^^  Partners^' 

In  the  case  of  an  executor  or  administrator^  or  heir  or  devisee,  suingi 
see  the  titles, post^  ^^  Executor  and  ^dministratory^^  "  Heir,^^  '^  Devi- 
see;^'  and,  as  to  actions  at  the  suit  of  assignees  of  a  bankrupt, /70j/i 
^^  Bankrupt;^'  or  insolvent, /?oj/,  " //ijo/vcn//"  or  husband  and  wife, 
past,  "  Husband  and  Wife.'' 

Proof  that  the  Contract  or  agreement  was  made  by  deft*"]  The 
pit  roust  prove  either  that  deft  himself,  or  his  agent,  actually  made  an 
eaopress  contract,  or  that  there  are  facts  from  which  the  law  will  imply 
deft/s  contract,  ante^  141.  Thus^  it  has  been  held  that  a  captain  of  a 
troop,  while  absent,  was  not  liable  for  subsistence  furnished  to  the  troop, 
though  he  derived  a  profit  upon  the  subsistence-money,  which  had  beea 
paid  by  government,  and  though  the  troop  still  continued  under  his 
military  orders,  another  officer,  who  had  the  actual  command,  having 
issued  the  orders  for  subsistence  and  received  the  subsistence-moaey : 
Myrtle  v.  Beaver,  1  Bast,  135;  Rice  v.  Chute,  ib.  579;  Young  v- 
Brander,  8  East,  10^  1  Chit.  PL  23,  And  the  seller  of  a  ship,  although 
deemed  to  be  the  legal  owner  at  the  time,  was  held  not  to  be  answerable 
for  repairs,  where  the  purchaser,  in  the  interval  elapsing  between  the 
inception  and  completion  of  his  conveyance,  ordqred  the  master  to  take 
her  to  be  repaired,  which  he  did:  Young  v.  Brander,  8  East,  10 f 
Phraser  v.  Marsh,  13  East,  838.  For  the  same  reasons,  an  agent  cannot 
in  general  be  sued,  ante,  *'  ^gent^  Jictians  against,  by  Third  Per" 
son^*''  As  to  the  proof  when  deft,  entered  into  the  contract  by  his  agent, 
see  post y  ^^  Principal  and  Agent ^^  If  it  be  expected  that  deft  will 
set  up  the  defence  of  Incapacity  to  contract,  such  as  his  having  been  an 
infant,  lunatic,  under  eoveiture,  duress,  drunkenness,  &c.,  pit  should  be 
prepared  to  disprove  these  facts:  see  those  titles. 

The  pit  should  be  prepared  to  disprove  that  the  deft  was  a  partner 
in  the  contract,  if  there  be  the  slightest  ground  for  such  a  defence,  for  a 
party  cannot  be  pit  as  well  as  deft,  in  an  action,  which  would  be  the 
case,  if  he  were  suing  a  partner  in  the  contract :  Mainwaring  v.  NeW" 
man,  2  B.  fy  P.  134,  2  Chit.  Rep.  539 ;  Bosanquet  y.  Wray,  2 
.  Marsh.  319;  6  Taunt.  597,  s.  c.  See  further,  post,  ^*  Partners,''  as 
to  when  they  may  sue  each  other,  and  the  evidence  in  the  action. 

The  pit  need  not  be  prepared  to  prove  that  he  has  sued  all  the  parties 
who  contracted,  as  the  nonjoinder  of  defts.  cannot  be  taken  advantage 
of  at  the  trial :  ante,  14. 

The  pit  should  prove,  in  an  aetion  against  two  or  more  defts.  that  they 
jointly  entered  into  the  contract ;  otherwise  pit.  would  be  nonsuited,  if 
it  does  not  appear  on  the  pleadings  that  they  did  not  jointly  contract; 
Shirreff  v.  miks,  1  East,  52;  Porter  v.  Harris,  1  Lev.  63;  B.  N. 
P.  129 ;  Siffkin  v.  Walker,  2  Camp.  308;  Max  v.  Roberts,  \2  East, 
94;  Wrall  v.  King,  ib.  454;  1  Chit.  PL  34.  Therefore,  in  an  action 
against  three,  two  only  of  whom  were  liable  to  be  sued,  and  the  party 
not  liable,  together  with  one  of  those  who  was  liable,  suffered  judgment 
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by  default,  and  the  other  party  pleaded  the  general  iasiitey  it  was  held 
nevertheless  oecessary  tha^plt.  should  prove  they  all  three  jointly  con* 
traded,  1  Ecat^  52,  and  see  Hanway  v.  Smithy  3  T.  A.  662 ;  and  so, 
where  the  pit.  sued  on  a  joint  and  several  promissory  note,  against  all 
tha  makers  jointly,  and  one  of  thenr,  by  his  plea,  admitted  his 
[*I46j  handwriting  to  Uie  note,  but  *the  other  defts.  pleaded  non  as* 
sumpsit^  The  pit.  was  nonsuited,  for  not  proving  the  hand- 
writing of  the  deft.,  who,  by  his  plea,  had  so  admitted  it:  Oray  v« 
Palmer^  1  Esp.  Sep.  135.  When  one  of  several  defts.  is  discharged 
fr6m  liability  by  matter  ^i/ft^^^t/en/  to  the  makiog  of  the  contract,  as  by 
his  bankrupjLcy  and  certificate,  &c.,  the  failure  on  the  trial  as  to  him  on 
such  grounds  does  not  preclude  the  pit  from  recovering  agi|inst  the  other 
parties,  and  should  the  deft  avail  himself  of  his  want  of  liability,  by 
pleadiog  his  certificate,  pit  may  enter  a  noL  proa,  as  to  him,  and  pro- 
ceed against  the  rest,  Noke  v.  Ingham^  1  Wih.  89,  1  Saundl  207,  a.. 
Chandler  v.  ParkeSy  3  Esp.  Rep.  77 ;  but,  where  the  contract  has,  in 
■  /acty  been  made  by  all  the  defts.,  yet,  in  point  of  law,  is  not  binding  on 
aStnt  or  one  of  them,  by  reason  of  their  not  having  been  originallv  lia- 
'  ble,  ts  from  infancy,  coverture,  &c.,  it  will  be  a  ground  of  nonsuit  if  such 
such  party  be  joined,  3  Esp.  Rep.  77,  1  Chit.  PL  35;  and  pit  cannot 
cure  the  defect  by  entering  a  nolle  prosequi  as  to  him,  ib.y  but  n^ust 
commence  a  fresh  action  against  the  rest  only :  Burgess  v.  Merrillj  4 
Taunt.  468;  OibBs  v.  Merrill^  3  ib.  307;  Teed  v.  Elworthi/y  14  Easty 
214 ;  Jaffray  v.  Bladty  5  Esp.  Rep.  47.  If  the  action  is  founded  on  a 
tort,  as  in  debt  on  a  penal  statute,  t)r  the  like,  the  joinder  of  too  many 
defts.  is  no  ground  i^f  objection :  Carth.  361 :  posty  '<  Carriers.^^  And 
the  joiniter  of  too  many  defts.,  executors,  is  no  ground  of  objection :  1 
Saund.  207,  <9r.;  posty  <'  Execulors.^^  If  it  appear  upon  the  face  of  the 
pleadings,  that  too  many  persons  are  made  defts.,  deft  may  demur  gene- 
rally, or  move  in  arrest  of  judgment,  or  bring  a  writ  of  error:  Mansell 
T.  Burridgey  1  T.  R.  352.  As  to  the  mode  of  proving  a  joint  contract, 
posty  *^  Partners.^^ 

In  an  action  against  a  surviving  partner y  there  is  no  occasion  to  prove 
the  death  of  the  deceased  partner,  nor  is  it  necessary  to  prove  that  the 
deft,  jointly  contracted  with  him,  if,  indeed,  the  pit  does  not  declare 
against  him  as  surviving  partner. 

If  the  action  be  against  the  assignee  of  a  contract,  the  pit  must  pfove 
a  fresh  agreement,  founded  on  consideraticni  entered  into  between  him 
and  the  deft,  and  as  sUted  in  the  declaration,  3  ^.  ^  d  855,  4  B.  St  C. 
163.  Anstey  v.  Mardeny  1  A^.  R.  124,  ^^ans  v.  Drummondy  4  Esp. 
Rep.  91,  Reedv.  White,  5  Esp.  Rep.  122,  Tapley  y.  MartenSy  8  T. 
R.  451,  Boddenham  v.  Purchas,  2  B.  fy  Ji.  39,  Wilson  v.  Coupland, 
5  E.  fy  A.  228,  Israel  v.  DouglaSy  1  H.  Bla.  23i,  1  Chit.  PI.  37, 
antey  144 ;  for,  in  general,  in  the  case  of  a  mere  personal  contract,  the 
action  for  the  breach  of  it  cannot  be  brought  against  a  person  to  whom 
the  contracting  party  has  assigned  his  interest,  and  the  original  pafty 
alone  can  be  sued :  ib.  1  Chit.  PI.  36.  Proof  that  the  deft  is  the  en- 
dorsee of  a  bill  of  lading,  requiring  the  delivery  to  order,  on  payment 
of  freight,  renders  him  liable :  Bell  v.  Kymery  1  Marsh.  146 ;  Binder 
\.Wilk9j  ib.  250 ;  Wilson  v.  Kynur^  I  M.  fy  8. 157.    Proof  thai  the 
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deft  (who  was  the  consignee  or  purchaser  offfoods)  accepted  the  goodsii 
in  pursus^iipe  of  the  usual  bill  of  lading,  wilrrender  him  ^liable  for  the 
freight,  unless  he  was  the  mere  agent  of  the  consignor,  and  that  was 
known  to  the  pit.  or  master  of  the  ship :  Ward  v.  Felton^  1  East^  507 ; 
Pinder  y.  WilkSy  I  Marsh.  248.  In  the  case  of  covenants  funning  with 
the  land,  which  concern  real  property  or  th*  ^tate  therein,  the  assignee 
of  such  covenant  may  sometimes  be  sued :  post^  <<  Cgpenant.*^ 

The  proofs  for  pit.  in  actions' against  executors,  Sec,  bankrupts,  afl« 
Bjgnees  of  bankrupts,  insolvents,  husband  and  wife,  will  be  found  under 
their  respective  titles,  post. 

Proof  of  the  MoHve^  Inducement y  or  Consideration  for  the  Con^ 
tract,}  The  pit.  must  prove  that  the  contract  was  founded  on  a  suffi- 
cient and  legal  motive,  inducement,  or  consideration ;  and  this  though 
the  contract  was  in  writing,  Sann  v.  Hughes^  7  T.  S.  950,  n.;  or  the 
contract  is  vtud,  and  no  action  can  be  maintained  on  it :  2  Bla. 
C.4ifi;  Chit.  Cont.  7.  *In  actions  on  bills  of  exchange  and  [*147] 
promissory  notes,  this  is  not,  in  general,  necessary:  post^ 
**  Bilb  of  Exchange.*^  The  consideration  yiust  be  proved,  as  stated 
in  the  deelaration,  or  a  variance  would  be  fatal,  ante^  114;  and  see  the 
Ttfious  instances  under  the  different  titles  throuj^hout  this  work. 

A  consideration  is  sufficient  if  it  arise  *^from  any^ict  of  the  pit.,  from 
which  the  deft.,  or  a  stranger,  derives  a  benefit  or  advantage,  however 
small,  if  such  act  is  performed  by  the  pit.  with  the  consent,  express  or 
implied,  of  the  deft.,''  2  Saund.  1^,  «.;  Longdricfge  v.  Dorvilky  5  B. 
4"  w^.  122 ;  or  by  reason  ^^of  any  damage,  or  any  suspension  or  forbear- 
ance of  pit's  right  at  law  or  in  equity ;  or  any  possibility  of  a  loss  occa* 
flioned  to  the  pit.  by  the  promise  of  another,  although  no  actual  benefit 
accrues  to  the  party  undertaking:"  1  Saund,  211,  c.  It  is  not  essential 
that  the  consideration  should  be  adequate  in  point  of  actual  value,  as  tha 
law  does  not  weigh  the  quantum  of  the  consideration,  having  no  means 
of  deciding  upon  this  matter;  and  it  would  be  unwise  to  interfere  with 
the  facility  of  contracting',  and  the  free  exercise  of  the  judgment  and 
will  of  the  parties,  by  not  allowing  them  to  be  sole  judges  of  tjtie  bene* 
fits  to  b^  derived  from  their  bargains,  provided  there  be  no  incompeten- 
cy k)  contract,  and  the  agreement  violate.no  rule  of  law.  It  is  sufficient 
that  a  slight  benefit  be  conferred  by  the  pit  on  the  deft.,  or  a  tllird  p^*- 
flon,  or  even  if  the  pit.  sustain  the  least  injury,  inconvenience,  or  detri- 
ment, or  subject  himself  to  any  obligation,  Pillans  v.  Mierop^  3  Bur. 
1672,  &c..  Bates  v.  Cort,  '2  B,  fy  C.  474,  without  benefiting  the  deft, 
or  any  other  person:  Chit,  Contr.  ly  Sturlyn  v.  Albany,  Cro.  Bi. 
67;  Com.  BL-  Assumpsit^  B.;  Jones  v.  Ashburnhamy  4  East,  463; 
Bunn  Y.  Giiy/ib.  194;  Williamson  v.  Clements,  1  Taunt.  523; 
Phillips  V.  Bateman,  16  East,  372 ;  Richardson  v.  Mellish,  2  Bing. 
242 ;  Whitehead  v.  Oreetham,  ib,  464 ;  Morley  v.  Boothby,  3  ib.  112, 
113.  An  undertaking  to  pay  if  deft  will  prove  his  debt,  is  a  sufficient 
consideration  for  the  deft.'s  promise,  Sid,  57^  and  see  .Sturlyn  v.  «^/- 
hariy,  Cro.^  ELfil ;  but  the  mere  undertaking  to  pay  the  debt  of  a  third 
person  is  not  sufficient,  if  there  be  no  new  consideration,  as  forbearance, 
&c.,  1  Rol.  Ab,  27^pl.  49,  and  credit  was  not  given  at  the  promiafcr'i 
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requegt :  Ftllj  Merc.  G.  J39,  40,  240.  The  mere  delivery  by  the  pit  to 
the  deft,  of  thb  goods  of  iKe  former,  is  a  sufficient  consideratipn  for  the 
deft.'s  promi«e  to  account  for  ^nd  take  care  of  the  same :  Coggs  v.  Ber- 
nardy  2  Ld,  Raym.  £19.  It  is  a  sufficient  consideration  for  a  promise, 
that  pit.  undertook  to  endeavdur  to  perform  any  act  at  the  deft's  re- 
quest, Goring  v.  Goring y  ¥elv.  II,  Hob.  105,  Bohenham  v.  Thacktry 
2  Vent.  71,  74,  Com.  D.  Assumpsit y  B.  5;  but  the  endeavour  must 
be  proved  to  support  the  action.  An  agreement  to  refer  to  arbitration^ 
to  settle  boundaries,  to  prevent  litigation,  is  sufficient:  1  Vts.  23;  Com. 
D.  ^Action  on  Case  on  ^'Jissutnpsity^*  Longdridge  v.  Dorville^  5  B.  ^ 

A.  117.  The  relinquishing  a  claim  to  a  doubtful  title,  Thorntons. 
Fairleej  2  Moo.  406,  the  written  assignment  by  the  pit  to  the  deft,  of 
a  mere  parol  agreement  between  the  former  and  a  third  person,  for  the 
sale  of  a  house  to  the  pit.,  the  benefit  whereof  the  deft  receives  accord* 
ingly.  Seaman  v.  Pricey  2  Bing.  437,  are  sufficient  considerations.  A 
waiver  of  a  tort,  from  which  the  deft  derived  a  benefit,  is  a  sufficient 
consideration  for  a  promise  by  him.  Hill  v.  Perrotty  3  Taunt.  274, 
King  V.  Langhamy  2  T.  R,  145,  Reed  v.  JameSy  1  Stark.  134,  Gill  v. 
Kymery  5  Moo.  525;  and  even  in  cases  where  no  loss  vvas  sustained  by 
the  ph.,  Davis  v.  Morgany  4  B.  ^  C.  12.  The  consideration,  how- 
ever, must  not  be  wholly  worthless;  therefore,  a  promise  to  forbear 
^*for  a  little  while'?  has  been  held  not  to  be  a  sofficient  consideration,  1 
Bulst.  41;  see  further,  post^  ^f Forbearance.^  The  mere  doing  that 
which  the  pit  was  bouhd  in  law  to  perform,  is  not  a  sufficient  consider- 
ation; therefore,  a  promise  to  p^y  Witness  for  loss  of  time  is  not  suffi- 
cient, the  witness  being  bound  by  subpoena  to  attend :  Willis 

r*148]   v.  Peckhamy  *\  B.  fy  B.  SlSy  A  Moo.  300,  s.  c. ;  Moor  v. 

Adamy  5  Af.  ^  A  156;  and  see  Harris  v.  Watsony  Peake^s 

Rep.  72;  Brown  v.  Crump,  1  Mbrsh.  567;  Newman  v.   fValterSy  3 

B.  fy  P.  612 ;  Dafter  v.  Cresswelly  2  C.  fyP.  161.  A  mere  moral  obli- 
gation to  pay  a  debt,  or  perform  a  duty,  is  a  sufficient  consideration  to 
support  an  express  promise,  although  no  legal  liat)ility  ejxisted  at  the 
time  of  making  such  promise,  Hawkes  v.  SaunderSy  Cowp.  290,  Wen- 
nail  V.  Adneyy  3  B.  fy  P.  249,  n.,  Atkins  v.  Banwelly  2  Easty  506; 
or  although  no  legal  responsibility  ever  existed :  Seaman  v.  PricSy  % 
Bing.  437;  Hyeling  v.  Hastings,  I  Ld.  Raym.  389.  But,  in  these 
cases  there  must  be  a  strict  and  undoubted  moral  consideration  :  Harris 
V.  Watsony  Peake^s  Rep.  12 ;  Brown  v.  Crumpy  1  Marsh.  567;  fVil^ 
lis  V.  Peckhamy  I  B.  4*  B.  515.  Natural  affection  only  is  not  a  suffi- 
cient conlideration :  Brett  v.  J.  Sy  Cro.  El.  756,  3  &  if  P.  249,  n. 
If  the  consideration  be  such  that  it  was  utterly  impossible,  in  fact  or  law, 
to  be  performed,  it  is  insufficient,  5  Vin.  ^b.  110,  111,  I  Rol,  M.  419, 
Harvy  v.  Gibbons,  2  Lev.  161,  Tout  ting  v.  Hubbard,  3B.fy  P.  29^y 
n.;  N&ot  V.  Wallaccy  3  T.  R.  22,  Seaman  v.  Pricey  2  Bing.  437; 
but,  if  the  performance  of  the  consideration  be  merely  improbable  or 
difficult,  Co.  Lit.  206,  0.  n.  1,  179,  a.,  Thomborow  v.  fVhitacrCy  2 
Ld.  Raym.  1114,  Chit,  Con.  14,  or  impossible  only  with  regard  to 
the  party  to  perform  it,  or  he  might  legally  and  in  fact  cause  it  to  be 
performed  by  others,  it  will  be  sufficient,  ib.  3  Chit.  Com.  L*  100;  af 
to  the  ^tatpip^nt  of  the  consideration,  antCy  115, 
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A  consideration  is  Ugal  if  it  be  not  repugnant  to  the  revealed  law  of 
Gody  to  the  general  policy  of  the  common  law,  or  to  some  leglslatiye 
provision:  Lighifoot  v.  tenant y  \B.fyP.  654;  1  Fonbl  345.  Illegal 
considerations  maybe  distinguished  in  three  heads:  1.  The  doing  an 
act  malum  in  se^  or  malum  prohibitum;  2.  the  omission  of  the  per- 
formance of  a  legal  duty;  and,  3.  a  stipulation  encouraging  such  crime 
or  omission :  1  Bla.  C.  57;  Co,  Lit.  206,  b.  n.  1 ;  Lloyd  v.  Johnson^  1 
B.  ^  P.  840.  They  are  either  void  at  common  law  or  by  statute. 
Those  void  at  common  law  and  some  by  statute,  and  the  consequent 
defences  arising  thereon,  will  be  considered, /70^/  *^ Illegal  Considera- 
tion.^^ The  rest  of  those  which  are  void  by  statute,  and  the  consequent 
defences  arising  on  them,  will  be  found  under  the  various  titles  of 
f*  Usury,''  *^Gaming,'*  ^^Horse-racingy'^  ^^ Stockjobbing^''  ** Offices, 
SaU  op'  ^'Simony/'  ''Election/'  ''Sunday." 

The  effect  of  the  illegality  of  consideration  will  be  more  fuliy  con- 
sidered, j9a^/,  "  Illegal  Consideration."  It  may,  however,  be  here  ob- 
served, that  if  only  a  portion  of  the  consiSeration,  or  subject  matter  of 
an  agreement  or  promise,  be  invalid  at  common  law,  that  part  of  it  can 
be  separated  from  the  rest,  and  may  be  rejected,  and  the  rest  of  the 
agreement  or  promise  remain  good ;  but,  if  any  part  of  the  consi- 
deration or  subject  matter  of  the  contract  be  contrary  to  a  statute, 
the  whole  will  be  bad;  Hob.  14  $  1  Mo.  35,  6 ;  posty  "  Illegal  Consi- 
deration." 

PlL  must  show  that  the  consideration  of  the  contract  proceeded  from 
the  deft's  express  request,  or  that  from  which  a  request  may  be  infer- 
red, the  necessity  for  which  follows  from  the  principle  of  law,  that  no 
one  can  constitute  another  his  debtor  without  his  permission :  see  1  RoL 
Jib.  11 ;  1  Saund.  264,  n.  I ;  Stokes  v.  Lewis,  1  T.  R.  20;  Hayes  v. 
fFarren,  Sir.  933;  Sty.  465;  Bourne  v.  Mason,  I  Vent.  6.  Sea 
ante,  141,  as  to  when  a  contract  may  be  inferred. 

Proof  of  the  Subject  Matter  of  the  Contract.]  This  must  be  proved; 
and  the  subject  matter  must  be  to  perform  some  legal  act,  or  to  omit  to 
do  something,  the  performance  whereof  is  not  enjoined  by  law:  Lee  v. 
Drake,  2  Salk.  468 ;  Parsons  v.  Thompson,  1  H.  Bla.  322.  The  gen- 
eral principles  as  to  the  validity  of  the  consideration  of  a  contract  will 
here  apply;  the  stipulation  of  each  party  being  in  general  the  considera^ 
tion  for  the  others'  performance. 

•  Proof  of  Performance  qf  Condition  Precedent.]  The  [*149] 
pit  must  prove  that  he  has  performed  every  condition  which 
ia  imposed  on  him  by  the  teribs  of  the  contract,  before  he  can  call  on 
deft,  for  a  performance  of  the  act,  for  non-performance  of  which  the  ac- 
tion is  brought.  We  have  already  considered  as  to  what  constitutes  a 
condition  precedent,  ante,  121  to  127;  and  proof  must  be  adduced  ac- 
cordingly. A  variance  in  the  proof  from  the  statement  in  the  pleadings 
would  be  fatal:  ante,  121. 

Proqf  of  Notice  to  or  Bequest. on  D^endant.]  We  have  already 
seen  when  it  is  necessary  to  aver  in  the  dylaratioo  a  notice  to  deft,  of 
aome  act,  or  a  request  on  him  to  perform  qpe,  before  he  can  be  sued  for 
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k  breach  of  the  contract;  and  proof  of  it  must  be  adduced  accordingly : 
ante^  ISO;  133.  The  notice  or  request  must  be  proved  to  have  beea 
madb  personally  or  by  letter,  and  by  the  pit  or  his  agent  As  to  proof 
of  demapd  by  agent,  Squier  y.  Hunt^  3  Price,  68. 

Proof  of  Breach."]  The  pit  must  prove  defl.'s  breach  of  the  con- 
tract,  as  stated  in  the  declaration,  an/e,  133 ;  and  this  must  necessarily 
depend  on  the  particular  nature  of  the  action.  See  the  different  titles 
throughout  this  work.  All  the  acts  necessary  to  constitute  a  breach 
should  be  fully  proved.  '  , 

Proof  of  Damages.']  The  pit  must  in  all  cases  be  prepared  to  prove 
the  amount  of  the  damages  he  has  sustained;  that  they  were  sustained 
before  action  brought,  or  before  the  time  when  the  declaration  appears 
to  have  been  filed :  2  Sound.  171,  n.  The  nature  of  the  proof  must  de- 
pend on  the  facts  stated  in  the  declaration,  and  whether  the  damages  be 
for  a  mere  pecuniary  demand,  or  for  a  general  and  unliquidated  one.  la 
an  action  for  not  indemnifying  pit  from  his  law  expenses,  which  deft 
undertook  to  pay  if  pit  would  proceed  in  an  action,  it  was  held  unne- 
cessary to  prove  that  pit  had  actually  paid  his  attorney  the  amount  of 
such  expenses,  his  being  liable  so  to  do  being  sufficient:  BuUock  v. 
Lloyd^  2  C.  Sf  P,  \19.  It  may  be  as  well  observed,  that  though  the 
statement  of  the  damages  be  larger  than  the  proof,  it  will  not  prejudice : 
ante,  135.  The  pit.  will,  at  all  events,  be  entitled  to  some,  though  no- 
minal damages,  if  he  prove  the  breach  of  contract  The  jury  cannot 
give  higher  damages  than  the  amount  laid  in  the  declaration :  Cheveley 
v.  MorriSf  2  W.  Bla.  R.  1300;  Tidd,  927. 

Where  the  action  is  brought  for  a  mere  money  demand^  a  jury  caa 
hardly  be  warranted  in  giving  more  or  less  than  the  amount  of  that  de- 
mand, if  deft  does  not  by  his  defence  show  it  may  be  reduced :  Bac.  •Ab^ 
Damages^  D.  1;  James  v.  Morgan^  1  Lev.  111.  In  some  cases,  inter- 
est will  be  added  to  the  principal :  postj  ^^ Interest.^* 

Where  the  parties  stipulate  for  a  liquidated  sum  to  be  paid  as  da- 
mages, the  jury  are  bound  to  give  damages  to  the  full  amount  of  that  sum : 
Warrant  v.  Olmius,  SB.fyJi.  692;  Barton  v.  Glover,  Holt,  C.  43,  46; 
Jjowe  V.  Peers,  4  jffum  2229.  But,  where  they  stipulate  merely  for  a 
penalty  to  be  paid,  the  jury  may  give  less  than  the  amount  of  such  pe- 
nalty ;  or  if  pit  does  not  proceed  for  the  penalty,  they  may  even  give 
more :  Harrison  v.  Wright j  1 3  East,  343 ;  Barton  v.  Glover,  Holtj 
C.  44 ;  Winter  v.  Trimmer,  I  W.  Bla.  S.  395;  but  see  Wilbeam  v. 
Ashton,  I  Camp.  78.  It  should  be  observed,  that,  by  proceeding  for 
the  penalty  which  pit  recovers,  he  cannot  recover  beyond  that  penalty: 
ib.  With  respect  to  what  stipulation  amounts  to  an  agreement  to  consi- 
der the  sum  more  as  liquidated  damages  than  a  penalty,  it  has  been  said 
by  Heath,  J.,  in  Jistley  v.  Weldon,  2  B.  8r  R,  353 :  "  It  is  very  diffi- 
cult to  lay  down  any  general  principles  in  cases  of  this  kind;  but  I  think 
there  is  one  which  may  be  safely  stated.  Where  articles  contain  cove- 
nants for  the  performance  of  several  things,  and  then  one  large 
[*1 50]  sum  is  stated  at  the  end  to  be  paid  upon  *breach  of  performance, 
that  must  be  considered  as  a  penalty;  but  where  it  is  agreed 
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that,  if  a  party  do  such  a  particular  thing,  such  a  sum  shall  be  paid  by 
him,  there  the  sum  stated  may  be  treated  as  liquidated  damages.''  And 
Chambre^  J*.,  observed :  '^^There  is  one  case  in  which  the  sum  agreed 
for  must  always  be  considered  as  a  penalty,  and  that  is  where  .the  pay- 
ment of  a  smaller  sum  is  secured  by  a  larger.'^  Where  the  word  <*  J9S- 
nalty^^  is  introduced,  and  there  is  no  other  term  explaining  it,  it  is  in 

Sneral  clear  that  the  sum  is  only  to  be  treated  as  a  penalty  :  Smith  v. 
ickensouj  S  B.  if  P.  630;  Harrison  v.  fVrighty  13  Easty  345.    On 
the  other  hand,  where  the  words  <*  liquidated  damages/^  or  their  equi- 
valent, are  used,  and  there  are  no  other  explanatory  words,  the  sum  can 
scarcely  ever  be  considered  as  a  penalty :  Barton  v.  Olover^  Holty  C. 
43.     In  deciding  the  point,  however,  the  whole  of  the  agreement,  and 
the  evident  intention  of  the  parties,  must  be  regarded,  Davits  v.  Benton^ 
^  B.fy  C.  222,  9  D.  fy  •^•;  the  courts  always  inclining  to  treat  the  sum 
rather  as  a  penalty :  Holty  C.  43.     In  a  late  important  decision  on  this 
subject,  where  A.  agreed  with  B.  to  sell  him  the  good-will  of  A.'s  busi- 
ness, and  to  demise  him  his  house  in  which  the  business  was  carried  on, 
for  which  B.  was  to  pay  iSSOO,  and  to  take  furniture  and  fixtures  at  a 
valuation,  and  they  were  afterwards  valued  at  dSI74,  dS400  was  paid  to  A. 
at  the  time  of  executing  the  agreement,  and  B.  agreed  to  accept  and  pay 
two  bills  of  exchange,  one  for  JS400,  payable  twelve  months  after  date, 
and  the  other  for  JSI74,  payable  two  months  after  date,  and  A.  agreed 
not  to  carry  on  the  business  within  five  miles  of  the  house ;  and,  for  the 
true  performance  of  this  agreement,  each  of  them  did  thereby  bind  him- 
self to  the  other  of  them  in  the  penal  sum  of  JS500,  to  be  recovered  for 
breach  of  the  agreement  in  a  court  of  law,  as  and  by  way  of  liquidated 
damages:  it  was  held,  that  this  sum  was  a  penalty :  Davits  v.  Penton^ 
S  B.  ^  C,  216.     And  where  it  was  agreed  <<  by  and  between  the  par- 
ties, that  either  of  them  neglecting  to  perform  this  agreement  according 
to  the  true  intent  and  meaning  hereof,  shall  pay  to  the  other  of  them  the 
full  sum  of  £200,  of  lawful,  he.,  to  be  recovered  in  any  of  his  majesty's 
courts  of  record  at  Westminster,"  the  court  held  this  more  as  an  agree- 
Buentfor  a  penalty  than  liquidated  damages :  Jlsiley  v.  IVeldonj  2  B.fy 
P,  346.     On  the  other  hand«  where  it  was  agreed  between  pit.  and  deft 
that  the  latter  should  take  an  assignment  of  the  house  of  the  former,  and 
that  either  party  not  fulfilling  all  and  every  part  of  the  agreement,  should 
pay  to  the  other  JS500,  <<  thereby  settled  and  fixed  as  liquidated  da^ 
mageSy^  the  court  held,  that,  on  breach  of  the  agreement,  by  omission 
to  take  an  assignment,  the  deft  was  liable  to  pay  the  whole  dS500,  and 
that  it  was  not  a  mere  penalty :  Reilly  v.  JoneSj  1  Bing.  302 ;  8  Moo. 
244,  s.  c.    Where  the  agreement  was,  "  I  do  hereby  promise  Mrs.  C. 
Li.,  that  I  will  not  marry  with  any  other  person  besides  herself:  if  I  do, 
I  agree  to  pay  her  JSIOOO  within  three  months  next  after  I  shall  marry 
any  body  else,''  it  was  held,  that  the  sum  specified  formed  the  sole  mea- 
sure of  damages,  as  fixed  and  liquidated  between  the  parties :  Lowe  t« 
PeerSj  2  Burr.  2225.     A  reservation  of  "  iBSO  per  acre  for  every  acre 
converted  into  tillage,  &c.,"  is  in  the  nature  of  liquidated  damages :  Far* 
rant  v.  Olmiusy  2  B.  fy  A.  692 ;  4  Burr.  2228 ;  Birch  v.  Stephenson^ 
3  Taunt.  489.     And  so,  where  two  persons  agreed  to  perform  certain 
work  in  a  limited  time,  <<  or  to  pay  a  stipulated  weekly  sum  for  such 
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time  afterwards^  as  it  should  remain  unfinished/'  it  was  he}d^  the  jorjr 
must  give  such  weekly  payments,  they  being  in  the  nature  of  liquida- 
ted damages :  Fletcher  v.  Dyche^  2  T.  R.  32. 

Where  the  action  is  brought  for  the  recovery  of  general  and  unliqui-' 
dated  damages,  and  not  for  a  mere  money  demand,  the  amount  of  such 
damages  is  entirely  in  the  province  of  the  jury,  who  may  take  into  con* 
sideration  any  consequential  injury  arising  from  the  breach  of  the  con- 
tract If  the  damages  given  be  excessrve,  the  court  will  some- 
[*I5I]  times  grant  a  new  ''trial,  Tidd^  940;  but  not  so  if  they  be  toa 
small;  at  least,  it  seems  very  unusual  so  to  do,  unless,  indeedf 
in  actions  on  mere  money  demands,  or  on  inquisitions:  ib. 

With  respect  to  what  consequential  damages  the  jury  may  take  into 
consideration,  they  must  be  such  as  will  be  warranted  by  the  fair,  legal» 
and  natural  result  of  the  breach  of  deft 's  agreement:  antCf  136;  Vicara 
y.  Wilcocka^  8  Eaaty  1;  Flower  v.  Adam^  %  Taunt.  314.     They  must, 
if  they  be  not  the  necessary  result  of  such  breach,  appear  upon  the  decU"* 
ration,  and  be  proved  accordingly:  ante,  136.    If  the  buyer  of  a  horse, 
with  a  warranty,  relying  thereon,  re-sell  him  with  a  warranty,  and,  being 
sued  thereon  by  his  vendee,  offer  the  defence  to  his  vendor,  who  gives 
no  direction  as  to  the  action,  the  pit  defending  that  action  is  entitled  to 
recover  the  costs  thereof  from  his  vendor,  as  part  of  the  damage  occa-^ 
sioned  by  his  breach  of  warranty:  Lewis  v.  Peakej  7  Taunt.  153;  2 
Marsh.  431,  s.  e.     And,  it  seems,  in  such  action,  the  vendee  would  be 
entitled  to  the  expenses  of  the  horse's  keep,  if  he  prove  he  tendered  back 
the  horse  in  proper  time:  Caswell  v.  CorCt  1  Taunt.  56d.  And,  where 
the  seller  rescinded  the  contract,  it  was  held  he  was  liable  for  the  keep 
from  the  time  of  the  contract:  King  v.  SicCf  2  Chit.  Hep.  416.     So, 
where  the  deft,  a  broker,  contrary  to  the  orders  of  the  pit,  his  princi** 
pal,  purchased  goods  of  an  inferior  quality,  j^er  guod  one  J.  S.,  who  had 
commissioned  the  pit  to  purchase  the  goods  for  him,  sued  the  plt^  for  the 
bad  quality  of  the  goods,  and  recovered  damages  and  costs,  it  was  held 
that  the  measure  of  damages  was  not  the  mere  difference  in  price  between 
the-two  kinds  of  goods,  but  the  amount  of  the  damages  and  costs  re^ 
covered  in  the  action  against  the  pit:  Mainwaring  v.  Brandon^  8 
Taunt.  202;  2  Moo.   125,  «.  c.    The  court,  however,  compelled  the 
pit  to  give  this  undertaking:  namely,  that  he  should  assign  the  goods  to 
to  the  deft,  or  sell  and  account  with  him  for  the  net  proceeds  thereofr 
.Where  the  tenant,  under  a  lease  containing  a  covenant  to  repair,  under-* 
let  the  premises  to  a  person,  who  entered  into  a  similar  covenant,  and  the 
original  lessor  brought  an  action  on  this  covenant  in  the  first  lease,  and 
recovered,  it  was  decided  that  the  damages  and  eosts  recovered  in  that 
action,  and  also  the  costs  of  defending  it,  might  be  assessed  as  special 
damages  in  an  action  against  the  under-tenant,  for  the  breach  of  his  co^ 
venant  to  repair;  and  the  court  set  aside  an  inquisition,  by  which  on\j 
the  damages  paid  by  the  pit  were  awarded  to  him:  Neale  v.  Willie ^  3 
B.  fy  C."  533;  5  D.fy  R.  442,  s.  c.     And,  in  an  action  for  the  breach  of 
a  warranty  of  a  chain  cable,  the  pit  may  recover  the  value  of  the  anchor 
to  which  the  cable  was  attached,  on  proving  that  the  cable  was  broken^ 
and  that  the  crew  slipped  it,  in  order  to  aroid  danger :  Borradaile  v« 
Brunton,  2  Moo.  582 ;  8  Taunt.  535,  s.  e.  \  and  see  those  cases  in  Chit. 
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Cant  340, 1.  In  an  action  for  breach  of  contract  in  not  accepting  goods 
sold  to  deft.,  pit  may,  if  he  have  legally  resold  the  goods,  recover  da- 
mages to  the  amount  of  the  difference  in  the  price  produced  by  the  two 
sales,  see  Meriens  v.  •ddcock,  4  Esp.  Sep.  251 ;  and,  in  some  cases, 
warehouse-room,  be,  Cheavesr,  ^dahlin,  3  Camp.  427.  Where  a  per- 
son who  had  contracted  for  the  purchase  of  an  estate,  but  had  not  ob- 
tained a  conveyance,  put  up  the  estate  for  sale  in  lots  by  auction,  and 
engaged  to  make  a  good  title  by  a  certain  day,  which  he  was  unable  to 
do,  as  his  vendor  never  made  a  conveyance  to  him :  held,  that  a  purchaser 
of  certain  lots  at  the  auction  might,  in  an  action  for  not  making  a  good 
title,  recover  not  only  the  expenses  which  he  had  incurred,  but  also  da- 
mages for  the  loss  which  he  sustained  by  not  having  the  contract  carried 
into  effect :  Hopkins  v.  Grazbrooky  6  B.  fy  C.  31.  On  the  other  hand, 
where  the  vendor  on  a  similar  contract  had  some,  though  not  a  sufficient, 
title  to  the  estate,  and,  on  an  objection  being  made  to  the  title,  offered  to 
convey  the  estate  with  such  title  as  he  had,  or  to  return  the  purchase-money 
with  interest,  it  was  held  that  no  damages  for  the  loss  of  the  bargain  were 
recoverable :  Flureau  v.  Thornhill^  2  IV.  Bla.  S.  1078, 
commented  on  in  6  *jB.  fy  C.33\  and  see  Johnson  v.  John-  [^152] 
son^  3  B.fy  P.  167,  Palm.  364.  In  an  action  for  not  replacing 
stock,  it  is  no  legal  damage  that  pit.  was  prevented  completing  an  ad- 
vantageous contract  he  had  entered  into :  1  Chit.  PL  296.  So,  extra 
costs  are  not  recoverable  as  special  damage:  Hathaway  v.  Barrow^  1 
Camp.  151,2;  Sinclair  v.  Eldred,4  Taunt.  7;  Webber  vk  Nicholas^ 
M.  4"  M. ;  Jerikins  v.  Biddulphy  4  Bing.  160 ;  and  see  other  instances, 
post,  *^Case:^ 

With  respect  to  the  measure  of  the  damages,  it  has  been  held,  in  an 
action  on  warranty,  if  there  has  been  no  offer  to  return  the  goods  war- 
ranted, the  measure  of  the  damages  is  the  difference  between  the  price 
fixed  and  the  real  value:  Caswell  v.  Coare,  1  Taunt,  566;  Oermaine  ^ 
V.  Burton^  3  Stark.  32.  In  an  action  of  assumpsit  for  not  delivering > 
goods  upon  a  given  day,  the  measure  of  damages  is  the  difference  between  { 
the  contract  price  and  that  which  goods  of  a  similar  quality  and  description 
bore  on  or  about  the  day  when  the  goods  ought  to  have  been  delivered ; . 
Oainsford  v.  Carroll^  2  B.  4-  C.  524,  4  D.  ^  B.  161,  s.  c.  And  this, 
though  the  vendor,  in  the  interim,  had  resold  and  refused  to  complete,  if 
the  vendee  did  not  assent  to  rescind  the' contract:  Leigh  v.  Paterson, 
2  Moo.  588,  8  Taunt.  540,  s.  c.  And  on  a  failure  of  a  contract  to  re- 
pla<fl  stock,  it  seems,  though  the  measure  of  damages  is  the  price  at  the 
day  when  it  ought  to  have  been  replaced,  or  at  the  day  of  the  trial,  at 
the  option  of  the  pit,  M* Arthur  v.  Sea/orth,  2  Taunt.  257,  Shepherd 
V.  Johnson^  2  East^  211 ;  yet  the  highest  price  at  any- intermediate  day 
cannot  be  given:  2  Taunt.  257.  And  if,  after  the  appointed  time  to 
replace  the  stock,  and  while  the  market  was  rising,  deft,  offered  to  re- 
place the  stock,  the  criterion  of  damages  would  be  the  value  of  the  stock 
at  the  time  of  the  tender,  and  not  the  increased  value  at  the  time  of  the 
trial :  2  Easty  211.  Upon  a  contract  to  replace  stock  and  pay  dividends 
in  the  mean  time,  although  the  jury  give  damages  for  the  value  of  the 
stock  and  the  amount  of  the  damages,  yet,  on  affirmance  of  the  judgment 
in  error,  the  measure  of  increase  is  not  the  further  damages  that  may 
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have  accruedi  but  interest  upon  the  damages  given  as  the  value  of  the 
capital  stock :  Dwyer  v.  Gurry ^  7  Taunt.  14.  . 
As  to  what  deft,  may  prove  in  reduction  of  damages,  joo^/,  153. 

Under  Special  Plea  or  Defence.]  Where  an  issue  is  taken  on  a 
special  plea,  and  the  general  issue  is  also  pleaded,  the  pit  must  not  only 
be  prepared  to  prove  all  that  is  required  of  him  by  the  general  issue,  but 
also  what  is  required  of  him  in  the  issue  taken  on  the  special  plea.  When 
the  special  plea  is  pleaded  without  the  general  issue,  so  as  to  admit  all 
the  other  facts  but  what  are  denied  by  such  special  plea,  then  no  proof 
of  such  admitted  facts  need  be  adduced,  see  ante^  39,  40;  and  the  proof 
will,  in  general,  then  consist  of  an  answer  to  the  special  plea  and  the 
amouipt  of  damages. 

With  respect  to  when  the  burden  of  proving  the  issue  lies  on  the  pit, 
these  general  rules  may  be  laid  down :  that  the  party  who  asserts  the 
affirmative  is  bound  to  prove  the  issue.  Colder  v.  Ruiherfordy  3  B.  ^ 
B.  302,  Rose  V.  Hunter  J  4  T.  R.  33;  that,  when  the  presumption  of  law 
is  in  favour  of  the  affirmative,  it  is  not  necessary  for  the  party  aseorting 
it  to  prove  the  same,  and  the  disproof  of  it  lies  on  the  other  paKy,  al- 
though it  involve  a  negative,  2  Sewl.  N.  P.  709;  that,  when  the  issue 
involves  a  charge  of  culpable  omission,  the  party  making  the  charge  must 
prove  it,  although  he  must  prove  a  negative;  for  the  other  party  shall  be 
presumed  innocent  till  proved  guilty:  1  RoL  83;  Williame  v.  £.  L 
Comp.  3  Efistj  193,  9  ;  Rex  v.  Hawkins,  10  East,  SI 6.  And,  lastly, 
that  where  a  party  seeks  to  support  his  case  by  a  particular  fact  which 
lies  peculiarly  within  his  own  knowledge,  the  onus  of  proving  such  fact, 
though  it  involve  a  negative,  will  lie  upon  him :  Apoth.  Comp.  v.  Bent^ 
ley,  R.  8r  M.  159;  Spieres  v.  Parker,  1  T.  R.  144;  Rex  y.  Stone,  I 
Bast,  650 ;  see  further,  post,  <<  EvideneeJ^ 

^The  proofs  under,  and  in  answer  to,  a  special  plea  of  defence^ 
£^153]  must  necessarily  depend  on  its  nature  and  the  particular  issue 
taken;  they  will  be  found  under  the  di£ferent  titles  of  defences 
throughout  the  ^ork:  see  those  titles. 

Evidence  for  Defendant. 

We  have  already  seen  under  what  plea  deft,  may  avail  himself  of  his 
defence,  ante,  138;  and  the  evidence  should  be  adduced  accordingly.  We 
have  also  seen  upon  whom  the  burden  of  proving  the  issue  lies,  ante,  '%59. 

Dtfences.^  The  usual  defences  consist  in  denying,  or  rather  disprov- 
ing, 1.  the/?//. '^ability  to  sue,  as  his  being  a  bankrupt,  alien  enemy,  un- 
der coverture,  see  those  titles;  or  that  he  had  no  legal  interest  in  the 
contract,  ante,  142 ;  or  that  others  should  have  been  joined  with  him  in 
the  action,  ante,  143,  post,  «  Partners;^'  or  that  too  many  parties, 
pits.,  have  sued,  ante,  144,  post,  "  Partners;^*  or  that  pit  is  a  mere 
assignee  of  the  contract,  ante,  144,  and  see  what  deft,  may  successfully 
show  as  a  defence  in  this  respect,  in  actions  at  the  suit  of  executors  and 
administrators,  heirs,  devisees,  assignees  of  bankrupts,  insolvents,  and 
husband  and  wife,  post,  those  titles.    2.  The  deft 'a  inability  to  contract, 
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or  personal  protection  from  the  contract  sued  on,  as  being  an  infant, 
frmt  caverief  lunatic,  or  drunk,  see  those  titles ;  or  that  he  never  enter- 
ed into  the  express  or  implied  contract,  ante^  145 ;  or  that  the  defts.,  ia 
an  action  against  several,  did  not  jointly  contract,  ante^  l^Syposty^^Part" 
ners;*^  or  that  the  pit.  and  deft,  were  psirtners  in  the  contract  sued  on,- 
aniCy  l45,po8iy  **Partners;*'  or  that  he  is  a  mere  assignee  of  the  con- 
tract, ante^  146,  and  as  to  what  defences  of  this  nature  deft,  may  avail 
himself  of,  in  actions  against  executors  and  administrators,  bankrupts, 
insolvents,  husband  and  wife,  see  those  titles.     3.  That  the  action  is 
misconceived,  and  should  not  have  been  in  assumpsit,  anie^  109 ;  or  that 
it  is  brought  too  soon:  Mussen  v.  PricCj  4  East^  146 ;  Lee  v.  Sisdon, 
it  Marsh.  495;  post y  *^ Goods  Sold,**    4.  That  the  contract  or  consider-* 
ation  was  not  as  that  stated  in  the  declaration,  or  what  is  proved  in  evU 
dence,  see  ante,  114,  118,  as  to  variance ;  or  that  it  is  not  binding  for 
want  of  a  stamp,  post,  **  Stamp;**  or  for  want  of  consideration,  ante, 
147;  or  that  the  contract  or  consideration  was  illegal  at  common  law  or 
by  statute,  post,  ^Illegal  consideration^*^  and  the  various  titles  referred 
to,  antey  5.  That  the  pit.  has  not  performed  a  condition  precedent,  or 
that  he  has  not  performed  it  as  stated  in  the  declaration,  ante^  121,  &c.; 
or  that  the  deft,  has  not  been  ever  requested  to  perform  an  act  which  he 
ought  to  have  been,  ante^  130 ;  or  has  not  had  a  notice  he  ought  to  have 
had,  ante,  133.     6.  That  the  deft  has  performed  the  contract,  as  by 
payment,  tender :  see  those  titles.    7.  That  deft,  has  been  excused  per- 
formance by  reason  of  the  contract  being  altered,  ante,  ^^Mieration** 
or  rescinded,  jD(w/,  ^^Seleasing  Contract,**  or  released  or  discharged  by 
award  and  satisfaction,  a  nesotiable  security  given,  award,  judgment  re- 
covered, former  recovery,  foreign  attachment,  release,  &c.,  see  those  ti- 
tles; or  higher  security  given,  and  post,  ^^Deed;**  or  that  it  has  become 
impossible  or  illegal  to  perform  the  contract,  ante,  129  ;  or  that  deft,  is 
discharged  by  his  bankruptcy  and  certificate,  posty  <<  Bankruptcy;**  or 
under  the  insolvent  Act,  posty  ^^ Insolvent;^*  or  by  the  Statute  of  Limi- 
tations, or  set-off,  see  those  titles. 

Reduction  cf  DamagesJ]  The  deft  should  be  prepared,  as  far  as  he 
can,  to  reduce  the  pit's  damages,  in  the  event  of  his  being  entitled  to  any. 
We  have  already  seen  as  to  what  proofs  pit  may  show  for  the  purpose 
of  supporting  his  damages,  and  deft,  should  therefore  be  prepared,  as 
much  as  possible,  to  disprove  them.  He  should  show  all  he  can  as  to 
his  having  complied  with  the  contract,  as,  by  having  offered  to  complete 
it  before  action  brought,  or  the  like:  see  Sawsonv.  Johnson, 
1  JBast,  211.  '  He  *may,  it  seems,  reduce  the  damages,  by  [*154j 
showing  a  partial  failure  by  pit  of  the  consideration.  Thus, 
though  there  be  an  agreement  that  a  specific  sum  of  money  shall  be 
paid  for  the  performance  of  a  work  or  act,  the  claim  may  be  reduced 
by  showing  that  the  work  or  materials  or  act  were  not  according  to  the 
agreement ;  and  it  appears,  indeed,  that  the  damages  may  be  reduced  in 
totOy  and  the  whole  demand  defeated,  by  showing  that  the  work  is  not 
so  adequate,  or  totally  inadequate,  to  answer  the  purpose  for  which  it 
was  undertaken  to  be  performed,  and  that  the  deft,  has  derived  little  or 
no  benefit  from  the  act :  Duncan  v.  Blundeli,  3  Stark.  6.    But,  in  such 
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eases,  and  \¥here  the  pit.  does  not  go  on  a  quantum  meruit f  and  espe- 
cially where  the  object  is  only  to  reduce  the  damages,  the  deft,  should 
give  the  pit  notice  of  the  intended  defence,  so  that  he  may  not  be  taken 
by  surprise :  Barten  v.  Butter^  7  East,  479 ;  Germaine  v.  Burton,  3 
>Siark.  S2.    Proving  the  service  of  such  notice : /709/,  *^Notiee.^^  In  the 
case  of  a  sale  of  goods,  where  there  is  a  stipulated  price,  and  a  warranty 
as  to  the  quality,  the  vendee  may  retain  the  goods,  and  set  up  their  in- 
feriority in  reduction  of  damages,  although  he  has  not  ojQTered  to  return 
them  or  given  any  notice  to  vendor  ;  Cormack  v.  Gillisy  7  East,  480 ; 
Fielder  v.  Starkin,  1  H.  Bla.  17.     Where  the  claim  is  on  a  quantum 
meruit,  the  deft,  may,  without  notice,  reduce  the  damages,  by  showing 
that  the  work  or  act  was  improperly  done,  and  he  may  entitle  himself 
to  a  verdict  by  showing  its  total  inefBciency,  and  that  he  has  derived  no 
benefit  from  it:  Famsworthv.  Garrard,  1  Camp.  38;  Fishery.  Sa- 
muda,  ib.  191;  Denew  v.  Daverell,  3  Camp.  451;  Okell  v.  Smith,  1 
Stark.  108,  Chit.  Cont.  169.     If,  however,  a  bill  of  exchange  have  been 
accepted  for  the  work  done,  the  bad  quality  and  partial  insufficiency  do 
not  form  a  ground  for  reducing  the  amount  claimed  :  1  Camp.  40.  n./ 
7)fe  V.  Owynne,  2  ib.  346 ;  3  ib.  38 ;  Moggridge  v.  Jones,  14  East, 
4S6;  Archer  V.  Bam/ord,  3  Stark.  175,  Chit  Cont.  169.     And,  ac- 
cording to  the  case  of  Hopkins  v.  *Sppleby,  1  Stark.  All,  if  a  vendee, 
&c.  of  goods  deprive  the  pit  of  the  means  of  ascertaining  their  real  va- 
lue, by  using  them  or  otherwise,  the  deft  cannot  reduce  the  damages. 
In  an  action  for  use  and  occupation,  where  there  has  been  a  partial  evic- 
tion or  deprivation  by  the  landlord  of  the  full  enjoyment  by  the  deft  of 
the  property  demised,  the  deft,  should  be  prepared  to  prove  that  fact,  for 
the  pit  will  only  be  entitled  to  damages  commensurate  with  the  advan- 
tage the  deft  may  have  actually  derived   from-  the  occupation  of  the 
estate:  Thmlinson  v.  Day,  5  Moo.  558;  Hall  v.  Burgess,  5  B.  fy  C. 
338:  S  D.  fy  S.  67.    To  prevent  a  circuity  of  action  and  unnecessary 
litigation  in  cases  o(  partial  failure  of  consideration,  defts.  have  been 
allowed  of  late,  instead  of  being  compelled  to  resort  to  a  cross  action,  to 
object,  in  reduction  of  damages,  such  partial  failure  of  consideration,  and 
have  therefore  held  the  deft  only  to  a  performance  of  so  much  of  his 
contract  as  would  afford  the  pit  adequate  remuneration  for  that  part  of 
the  agreement  which  he  has  performed,  particularly  in  cases  where  the 
party  has  had  notice  of  such  intended  defence :  Basten  v.  Butter,  7 
East,  484;  Havelock  v.  Geddes^  10  ib.  664;  Wilbeam  v.  jlshton,  I 
Camp.  78;  Fisher  v.  Samuda,  ib.  190;  Denew  v.  Deverell,  3  ib.  451,  2; 
Germaine  v.  Burton,  3  Stark.  32  ;  Okell  v.  Smith,  1  Stark.  108,  9; 
Leiwi^  V.  Cosgrave,  2  Taunt.  2 ;  Templar  \.  M^Lachlan,  2  N.B.  136; 
Bragg  V.  Cole,  6  iloo.  114 ;  Chit.  Con.  276.    In  an  action  by  an  attor- 
ney for  his  fees,  negligence  by  him  is  no  answer  to  the  action,  and  is 
only  the  subject  of  a  cross-demand,  2  N.  S.  136 ;  unless,  indeed,  the 
negligence  has  been  such  as  to  deprive  the  pit  of  all  benefit,  and  the 
charges  sought  to  be  recovered  have  been  incurred  by  the  pit's  want  of 
proper  caution  :  Montriou  v.  Jefferies,  2C.  fy  P.\\3',  R.fy  M.  317, 
8.  c.\  Dax  V.  Ward,  1  Stark.  409;  post,  ^^ Attorney. ^*    In  an  action 
by  a  surgeon,  &c.  for  his  bill,  if  the  deft,  can  prove  that  he  was  rather 
injured  Uian  benefited  in  his  health,  in  consequence  of  any  gross  unskil- 
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fulness  or  carelessness  on  the  part  of  the  pit.  the  latter  cannot  succeed: 

Duncan  v.  Blundei,  3  Stark.  6 ;  ante^  ^^ApotlucaryJ^    And 

*aa  agent  cannot  recover  his  commission  if  the  principal  derive   [*155] 

no  benefit  whatever  from  the  acts  of  the  pit:  Stewart  v.  Kahle^ 

S  Stark.  161;  ante,  ^' Agent:' 


ASSURANCE. 
See  PoLicT  or. 

ATTAINDER. 
Abat£M£nT|  ante^  2, 

ATTORNEY,  Actioks  by  ahd  against* 

I.  Actions  bt,  for  his  Bill. 

Form  of  Remedy ,  155. 
Form  of  Pleadings,  ib. 
Precedents,  156. 

Commencement  and  Conclueions  of  Declaration^  ib. 
Declarations  for  their  Fees,  ib. 
Evidence  for  Plaintiff,  157  to  158. 
Proof  cf  Retainer,  157. 

Work  done,  158. 
Delivery  of  Bill,  159  to  160. 
Reasonableness  of  Charges,  162. 
Evidence  for  Defendant,  ib. 


Form  qf  Remedy. 

The  usual  remedy  for  the  recovery  of  an  attorney's  fees  is  by  action 
of  assumpsit  or  debt:  Bradford  v.  fVoodhonse,  Cro,  J.,  520;  Selw.  N, 
P.  160.  The  action  lies  for  soliciting  a  cause  in  another,  as  well  as  in 
the  court  whereof  the  pit.  is  an  attorney:  Sands  v.  Trevilian,  Cro. 
Car.  194.  An  attorney  has  also  a  remedy  for  his  fees«  by  lien  on  the 
deeds,  &c.  of  his  client,  THdd,  82,  on  the  sum  recovered  by  him:  ib 
338,  &c.  See  further,  ^^PTork  and  Labour.*^  For  costs  in  bankruptcy, 
incurred  before  the  choice  of  assignees,  the  solicitor's  remedy  for  them 
IS  by  action,  not  by  petition,  see  Buck.  175,  sed  vide  1  O.  fy  J.  29, 
contra;  for  his  costs  after  the  choice  of  assignees,  his  remedy  is  by  ac- 
tion or  petition,  1  Rose,  44;  and  this  though  the  bill  has  not  been  taxed; 
Tarn  v.  Hayes,  1  Stark.  278;  Finchett  v.  Howe^  2  Camp.  278. 
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Form  qf  Pleadings. 

Where  the  month  for  the  delivering  of  the  bill  previous  to  bringing 
.the  action  expires  after  the  first  day  of  the  ternii  the  declaration  should 
not  be  entitled  generally  of  the  term,  but  specially  on  some  particular 
day  in  the  term,  after  the  expiration  of  the  month:  Dodwoorth 
[*156]  V.  Boweny  *5  71  R.  325;  posty  ^^ Declaration J^  An  attorney 
may,  if  he  pleases,  always  lay  or  retain  the  venue  in  Middle- 
sex, Teardly  v.  Roe^  3  T.  B..  573;  but,  in  the  Exchequer,  he  must  be 
one  of  the  four  attorneys  of  the  court  to  entitle  him  to  this  privilege:  1 
Price,  384.  And,  where  it  is  laid  in  the  country  by  mistake,  the  court 
will  not  allow  him  to  change  it  to  Middlesex:  Lewis  v.  Shelley^  2  Marsh, 
426;  Pitcher  v.  Sheriff  q/*  Monmouth^  ib.  152.  When  the  action  is  to 
recover  fees  on  the  usual  retainer,  the  usual  indebitatus  county  shortly 
describing  the  business  done,  as  in  the  following  precedent,  will  suffice, 
and  pit.  may  recover,  even  on  the  common  count,  for  work  and  laboun 
Skin.  217;  Ambrose  v.  Rowe^  2  Show^  421.  But,  where  an  attorney 
makes  kn  agreement  to  conduct  an  action  for  a  stipulated  sum  above  his 
costs,  subject  to  certain  contingencies,  he  must  declare  specially,  Guy  v. 
Gowerj  2  Marsh,  273;  and  so,  if  the  defendant  be  liable  in  respect  of  a 
collateral  undertaking  in  writing,  the  declaration  must  be  special:  1 
Saund.  211,  A.  See  further,  ^^Jissumpsit,**  ''Debt.^^  As  to  the  plea, 
ante,  13S, post ^  ''Debt." 


Precedents. 

coxmircnnKT  avd  covclvi iov  of  osclabatioh-  xv  k.  ■.  bt  ix  moMmr  or  k.  ■. 
EUenborou^h.  —  Tertoi,  8  Geo.  4. 


Middlesex  to  wit  (tupra.)  John  Hill*  geol^  one  of  the  attonieyi  of  the  court  of  oar  sove- 
reig^n  lord  the  now  kiag^  before  the  king  himself,  beio;  preieot  here  in  coort,  in  hii  own  per* 
son,  according  to  the  liberties  and  priTilegei  of  the  said  court  for  such  attorneys,  and  other 
officers  of  the  court  aforesaid,  from  time  immemorial  used  and  approved  of  in  the  same 
court,  complains  of  Robert  Rose,  being  in  the  custody  of  the  marshal  of  the  Marshalsea  of 
our  said  lord  the  king,  of  a  plea  of,  &«.  (as  the  pUa  if).  For  that  whereas,  lie.  (The  com- 
elution  it  the  tame  at  in  other  tatet.)    Pledges,  be. 

m  UXB  IV  C.  F.  BT  AV  ATTOBVBT  Of  0.  P. 

In  the  C.  P.  — —  Term,  8  Geo.  4. 

Middlesex  to  wit.  Robert  Rose  was  attached  by  his  majesty  *8  writ  of  privilege,  issuing 
out  of  his  said  majesty's  court  of  the  Bench  here,  to  answer  unto  John  Hill,  gent.,  one  of  the 
attorneys  of  the  said  court,  according  to  the  liberties  and  privileges  of  the  said  court  for  such 
attorneys,  and  other  officers  of  the  said  court,  from  lime  immemorial  used  and  approved  of 
therein,  of  a  plea  of,  &c.  {at  (hepUa  it).  And  thereupon  the  said  John  Hill,  in  his  own 
person,  complains,  that,  whereas,  &c.    (Tha  cwieluman  it  at  unuU.)    Pledges,  &c. 
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(Thi  eommeneement  of  thit  eowd  in  attumptit  it  at  ante  139 ;  tn  deU  at  pott, "  Debt,**  for 
the  work,  labour,  care,  diligence,  journeys,  and  attendances,  of  the  said  pit.,  by  him  the  said 
pit.  before  that  time  done,  performed,  and  bestowed,  as  the  attorney  and  solicitor  of  and 
for  the  said  deft-,  and  upon  his  retainer,  in  and  about  the  prosecuting,  defending,  and 
•olicliiog  of  divers  causes,  suits,  and  businesses,  of  and  for  the  said  deft.,  and  for  certain 
fees  due  and  of  right  payable  to  the  said  pit.,  in  respect  thereof;  and  sJso  for  other,  the 
worii  and  labour,  care,  dfligeoce,  Joomcyt,  and  atteodaBceay  of  the  said  pit,  by  hiai,  th« 
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laid  pit.,  before  that  time,  done,  performed,  and  bestowed,  in  and  about  the  drawing,  copj- 
ing,  and  engrossing,  of  divers  conveyances,  deeds,  documents,  and  writings,  for  the 
laid  deft.,  and  in  and  about  other  the  business  of  the  said  defl.,  and  for  the  said  deft., 
aJid  at  his  special  instance  and  request;  and  also  for  divers  journeys  and  other  attendances 
by  the  said  pit.,  before  then  made,  performed,  and  given,  in  and  about  other  the  business  of 
the  said  deft.,  and  for  the  said  deft.,  and  at  his  lilie  special  instance  and  request:  and  being 
to  Indebted,  be.  (Contludon  in  aMiwnprit  as  anie^  139;  in  debt,  pott,  ''Debt."  The  above 
form  shouLd  be  aUeredy  if  thure  were  no  tuUf  4^.,  proeeeuted,  or  no  deedt,  {«.,  prepared  accord' 
ing  to  the  facts.  It  ii  unuU  in  auumpnl  to  add  the  follomng  form  of  a  quantum  memit;  aUo 
th$  common  count  for  work  and  labour,  the  mtmey  counU,  andaecotuU  stated, 

TKM  UKX  OV  A  aVAHTtJX  MX&VIT. 

(*  I%e  eommencemeni  of  this  count  in  auumptit  it  at  ante,  139(  m  debt,  at  pott,  .^  _ 
"Debt,*")  had  before  that  time  done,  performed,  bestowed,  and  given,  other  his  f^loTj 
work  and  labour,  care,  diligence.  Journeys,  and  attendances,  as  the  attorney  and 
solicitor  of  and  for  the  said  deft.,  and  upon  his  retainer,  in  and  about  the  proseecuting, 
defending,  and  soliciting,  of  divers  other  causes,  suits,  and  businesses,  of  and  for  the  said 
deft.,  and  had  also,  at  the  like  special  instance  and  request  of  the  said  deft.,  before  that  time 
done,  performed,  and  bestowed,  other  his  work  and  labour,  care,  diligence,  journeys,  and 
attendances,  in  and  about  the  drawing,  copying,  and  engrossing,  of  divers  other  conveyances, 
deeds,  documents,  and  writings,  for  the  said  deft.,  and  in  and  about  other  the  business  of  the 
■aid  deft,  and  for  the  said  deft.;  and  had  also,  at  the  like  special  instance  and  request  of  the 
said  deft.,  before  that  time  made,  performed,  and  given,  divers  other  journeys  and  attendances 
la  and  about  other  the  business  of  the  said  deft.,  and  for  the  said  deft.,  he,  the  said  deft.,  un* 
dertook.  (Condude  in  attumpeU^  at  asUe,  139;  in  debt,  at  pott,  ^^Debt,"  Md  the  cownit  advised 
in  the  above  precedenU) 

XS9SBITATVS  COUITT  BT  AS  AOXKT  AtfAIirtT  AX  ▲TTO&ITIT. 

{The  eommeneemmt  in  attumpsii  is  as  ante,  139;  in  debt,  as  post,  **Debt")  for  the  work  and 
labour,  care  and  diligence,  journeys  and  attendances,  of  the  said  pit.,  by  him,  the  said  pit., 
before  that  time  done,  performed,  and  bestowed,  for  the  said  deft.,  as  the  agent  of  the  said 
deft.,  and  upon  his  retainer,  and  at  his  special  instance  and  request,  in  and  about  the  prose- 
cuting and  defending  of  divers  suits,  causes,  and  businesses,  for  the  said  deft.,  and  for  fees 
dne  and  of  right  payable  to  the  said  pit,  in  respect  thereof,  and  in  and  about  the  drawing 
and  engrossing  of  divers  deeds,  documents,  and  writings,  for  the  said  deft.,  and  at  his  like 
special  instance  and  request;  and  also  for  other  work  and  labour,  care  and  diligence,  of  the 
said  pit.,  by  him  before  that  time  done,  performed,  and  bestowed,  for  the  said  deft.,  and  at 
his  request,  and  also  for  divers  journeys  and  atteoudances  by  the  said  pit.,  before  that  time 
taken,  made,  and  performed,  for  the  said  deft.,  and  at  his  like,  be.,  and  being  so  indebted. 
kc.  (Conclusion  in  assumpsit,  as  antCf  139;  in  debt,  as  post,  '*I>ebt"  Jldd  the  counts  advised  as 
ahove  in  first  precedent.) 

See  other  Precedents  of  Dularations,  as  clerk  in  court  of  the  Exchequer,  2  Chit.  PL  70; 
as  one  of  the  siity  clerks  in  the  court  of  chancery,  ib.;  as  a  proctor  in  prosecuting  an  appeal 
to  the  High  Court  of  Delegates,  ib,  71. 


Evidence  for  Plaintiff. 

The  ph.  musty  in  this  action,  prove  his  retainer  by  deft.,  that  he  has 
performed  the  work  and  business,  the  reasonableness  of  the  charges,  and 
io  some  cases,  the  delivery  of  his  bill,  and  lastly,  his  damages. 

.  Proof  of  Plaintiff's  Betainer  by  Defendant^  The  pit.  should 
prove  that  deft,  retained  him  as  an  attorney,  to  do  the  business  in  ques- 
tion. This  may  be  done  by  the  producing  of  deft's  written  instructions, 
by  letter  or  otherwise,  and  proving  the  hand-writing,  &c.,  or  by  calling 
pit's  clerk,  or  other  person  who  heard  deft,  give  instructions,  or  admit 
the  retainer.  It  will  be  sufficient  evidence  of  a  retainer,  that,  after  an 
awmrd  made,  deft,  directed  pit.  to  do  the  needful,  though  pit.  was  not 
employed  in  the  first  instance:  Dawson  v.  Lowly ^  4  Esp.  Rep.  65. 
Proof  of  a  retainer  to  commence  a  suit  which  is  afterwards  abated  by  a 
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plea  of  nonjoiDder,  is  sufficient  evidence  of  a  retainer  to  commence 
another  action  against  the  parties  named  in  the  plea  of  abatement: 
Crook  T.  fVrightj  R.  4*  M.  278.  The  retainer  may  sometimes  be  in- 
ferred from  the  deft's  acquiescence  in  the  pit/s  services,  or  from  his 
voluntarily  availing  himself  of  such  services.  If  the  father  of  the 
deft  employed  the  pit  to  defend  a  suit  for  deft.,  to  prove  that  fact,  and 
the  deft  knew  of  the  retainer,  and  does  not  disapprove  of  it  is  suffi- 
cient :  Cameron  v.  Bakery  I  C.  fy  P.  268.  Proof  of  a  judge's 
[^158]  *order,  referring  the  bill  to  be  taxed,  and  of  the  deft.'s  under- 
taking to  pay  what  shall  appear  to  be  due,  and  the  master's 
alloeaiury  is  sufficient  evidence  of  a  retainer:  Lee  v.  Jones^  2  Camp. 
496.  So,  proof  of  deft's  attending  the  taxation  of  pit's  bill,  and  not 
objecting  to  the  items,  is  sufficient :  IVarren  v.  Cunninghamj  ChnOf 
71.  Where  one  attorney  does  business  for  another,  the  attorney  who 
does  the  business,  universally  gives  credit  to  the  person  who  employs 
him,  and  not  to  the  client  for  whose  benefit  it  is  done:  if,  therefore,  the 
attorney  in  such  case  intends  not  to  be  personally  responsible,  it  becomes 
his  duty  to  give  express  notice  that  the  business  is  to  be  done  on  the 
credit  of  the  client,  and  it  furnishes  no  defence  that  the  business  was 
known  by  the  pit.  to  be  done  for  the  benefit  of  the  client:  Scrace  v. 
FFiitingtony  2  B.  fy  C.  11,  3  D.  4*i?.  195.  In  an  action  against  two 
defts.,  it  seems  that,  if  the  business  was  not  not  done  for  the  Joint 
benefit,  the  mere  proof  of  a  joint  parol  employment,  and  a  joint  pro- 
mise to  pay,  will  not  suffice,  as  the  case  would  fall  within  the  Statute 
of  Frauds,  requiring  such  retainer  to  be  in  writing;  Hellings  v.  Gre- 
gorjfy  1  C.  fy  P*  627.  Pit  should,  therefore,  in  such  action  be  pre- 
pared to  prove  there  was  a  joint  benefit:  and  see  further,  as  to  proof  in 
actions  on  guarantees,  posiy  <<  GuaranieeJ^  But,%if  A.  &  B.,  being 
arrested  on  a  bill  of  which  one  is  drawer,  and  the  other  acceptor,  go  to 
an  attorney,  and  request  him  to  defend  them,  and  he  does  so  on  their 
joint  application,  there  is  sufficient  consideration  to  support  a  joint 
promise  to  pay;  consequently  to  sustain  a  joint  action  against  them:  1 
C.  4-  P.  627. 

No  proof  of  p1t.'s  actually  being  an  attorney,  or  of  his  having  taken 
out  the  annual  certificate,  is  required :  Berryman  v.  Wtse^  4  T.  S.  367. 
Proof  of  his  being  retained  as  such  suffices:  Pearce  v.  Whale,  5  B.fyC. 
88;  1  D.Sr  R.  512.  The  disproof  lies  on  deft :  ib.  post.  See  further, 
as  to  proof  of  the  deft's  retainer,  poaty  "  Work  and  Labour ;^^  ante, 
« ^ssumpsity^  " ^dmission.^^ 

For  costs,  &c.  in  bankruptcy,  before  the  choice  of  assignees,  the  peti- 
tioning creditor  is  liable,  Hartop  v.  Jukes,  2  M.fy  S.  438yex  parte  Har» 
top,  1  Rose,  449,  Hart  v.  Biggs,  Holt,  C.  245,  Hart  v.  White,  ib.  376, 
Bowles  V.  Perring,  5  Moo.  290,  2  B.fy  B.  457 ;  the  assignees  are  not, 
ib.  A  D.  fy  R.  621,  1  O.  4*  •'^  35 ;  and,  where  the  petitioning  creditor 
was  afterwards  made  assignee,  and  the  action  was  brought  against  him 
and  the  other  assignee  jointly,  it  was  holden  the  pit  could  not  recover : 
Finchett  v.  Howe,  2  Camp.  278;  Tarn  w.  Hey s,  1  Stark.  278.  So, 
where  the  solicitor  who  sued  out  the  commission  was  retained  by  the 
assignees,  and,  having  made  out  and  delivered  his  bill  to  them,  as  well 
for  the  business  done  before  the  choice  of  assignees  as  for  that  done  after, 
was  paid  by  them  a  sum  of  money  on  account  generally,  it  was  holden 
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that  he  was  bound  (aa  the  assignees  themselves  would  hare  been)  to  ap* 
propriate  the  sum  so  received  to  the  payment  of  that  portion  of  the  bill 
for  which  the  petitioning  creditor  was  liable ;  and  that,  therefore,  in  an 
action  by  the  petitioning  creditor  against  him  for  the  amount  of  a  private 
debty  he  could  not,  under  those  circumstances,  set  off  the  amount  of 
the  petitioning  creditor's  costs  of  the  commission,  for  they  were 
already  satisfied:  PhiUipar.  Dicas,  15  Eastf  S4S.  In  another  case^ 
indeed^  it  was  holden  at  NiaiPtifiS^  that  where  assignees  retain  the  same 
aolicitor  that  sued  out  the  commission,  they  make  themselves  liable  to 
him  for  the  costs,  as  well  before  as  after  the  choice  of  assignees,  as  upon 
an  original  retainer;  Tarn  T.  Heye^  Holt,  378;  1  Siark.  278,  s.  c.) 
•tfrcAi.  B.  L.  219. 

Proof  cf  the  JVork  and  Sueiness  being  done.']  After  proof  o(  the 
retainer,  the  performance  of  the  work  and  business  must  be  proved* 
This  may  be  done  by  the  plt.'s  clerk,  or  other  person  who  has  acted  and 
can  speak  of  the  causes  and  the  business  in  respect  of  which  the 
charges  are  *made,  and  can  prove  the  main  items:  Esp.  D.  10.  [^159] 
It  is  not  the  practice  to  require  proof  of  every  item.  It  seems, 
however,  the  pit.  should  adduce  the  best  possible  proof  of  the  main 
items;  and,  therefore,  in  an  action  to  recover  the  expenses  of  procuring 
the  execution  of  a  bail-bond,  and  other  charges  connected  with  it,  the 
court  held  the  pit  could  not  recover  any  part  of  his  claim,  without  pro* 
ducing  the  bond  itself  in  evidenop:  Swinford  v.  Greeny  3  Stark.  135. 
In  some  cases  the  necessity  of  actual  proof  of  the  business  being  done 
may  be  dispensed  with,  as  by  proving  the  deft.'s  admission  of  it:  thus^ 
proof  of  a  judge's  order  referring  the  bill  to  be  taxed,  and  the  deft.'s  un- 
dertaking to  pay  what  shall  appear  to  be  due,  and  of  the  master's  alloca^ 
iur,  will  be  sufficient  evidence  of  the  business  having  been  done :  Lee  y. 
JoneSy  2  Camp,  496;  see  further,  post,  '<  ^ork  and  Labour^*  ante^ 
^  ^dmisaionsJ* 

Proof  of  Delivery  qf  Billy  when  necessary.']  If  the  action  is  brought 
for  the  recovery  of  any  fees,  charges,  or  disbursements  at  law  or  la 
equity,  the  pit.  must  prove  the  delivery  of  a  bill  thereof  to  deft.,  or  left 
for  him  at  his  dwelling-house,  or  last  place  of  abode,  before  the  action 
was  commenced,  the  bill  being  written  in  a  common  legible  hand,  and  in 
the  English  tongue  (except  the  law  terms  and  names  of  writs),  and  in 
words  at  length  (except  times  and  sums),  the  bill  being  also  inscribed 
with  the  proper  hand  of  the  pit. :  2  Geo.  2,  c.  23,  s.  23;  30  Geo.  2,  e. 
19,  a.  75,  &c  And,  by  the. same  act,  upon  application  of  the  party 
chargeable  by  such  bill,  or  any  other  person  in  that  behalf  authorized, 
unto  the  Lord  Chancellor,  Master  of  the  Rolls,  or  unto  any  of  the  courts 
aforesaid  in  which^  &tc.,  they  may  refer  it  to  be  taxed. 

With  respect  to  what  items  render  a  bill  necessary  to  be  delivered . 
under  this  act,  they  are  all  such  as  are  incurred  in  respect  of  business 
done  in  any  court  A  charge  merely  for  suing  out  a  writ  of  dedimus 
protestatemy  ex  parte  Pricket ty  1  B.  N.  266,  or,  "for  taking  instruc- 
tions, drawing  affidavit,  swearing  the  same,  and  money  for  oathy  fVin- 
ter  y.  PaynCy  6  T.  B.  646  ;  or  for  business  done  in  the  insolvent  court, 
in  procuring  the  discharge  of  an  insolvent,  Smith  r.  Wattltworth,  4  B. 
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4*  C.  364^  or  obtaining  a  bankrupt's  certificate,  Collins  v.  Nichobofij^ 
Taunt.  321,  Ford  v.  Webb,  3  S.  fy  S.  241 ;  or  for  business  done  at 
quarter  sessions,  ex  p.  Williams,  4  T.  R.  496,  Clarke  v.  Donovan,  5 
ib.  694;  or  in  a  criminal  suit  at  the  court  of  Great  Sessions  in  Wales, 
Lloyd  y.  Manna,  Tidd,  330,  but  see  2  Meriv.  500 ;  or  for  business 
done  under  an  extent,  Tidd,  330,  3  Price^  280;  or  for  <<  attending  and 
examining  deft's  proposed  bail,''  and  <<  attending  the  pit.  in  several  ac- 
tions commenced  against  deft.,  and  arranging  with  him  to  take  cognovits 
therein,"  Watt  v.  Collins,  R.  ^  M.  284,  2  C.  fy  P.  45,  s.  c;  or  for 
attending  a  lock-up  house,  and  obtaining  deft's  release,  and  filling  up  the 
bail-bond,  Fearne  v.  Wilson,  6  B.  fy  C.  86  ;  or  for  drawing  a  warrant 
of  attorney,  and  attending  deft,  respecting  it,  although  deft,  never  exe* 
cuted  it,  Wilson  v.  Gutteridge,  3  B.  fy  C.  157,  4  I).  S^  R.  738,  s.  e,, 
Weld  V.  Crawford,  2  Stark.  538,  4  Camp.  68;  sed  vide  Burton  v. 
Chatterton,  3  B.  fy  •^,  488 :  renders  a  bill  necessary  to  be  delivered 
within  the  statute;  and  it  makes  no  difference,  though  the  pit  proceeds 
only  for  the  costs  out  of  pocket :  Miller  v.  Towers,  Pea.  Rep.  102. 

On  the  other  hand,  the  pit.  need  not  prove  a  delivery  of  his  bill  to 
recover  a  charge  not  taxable,  dr  where  the  court  has  not  power  to  tax ; 
as  where  a  charge  is  wholly  for  conveyancing,  Tidd,  329,  Hooper  v. 
Till,  Doug.  199,  n..  B.  N.  P.  145,  or  for  preparing  an  affidavit  of  a 
petitioning  creditor's  debt  and  bond,  &c.,  the  affidavit  not  having  been 
sworn,  and  no  commission  ever  having  issued  :  Burton  v.  Chatterton^ 
3  B.  4'  Ji.  488  ;  Wilson  v.  Gutteridge,  3  B.^  C.15S:  nor  where  the 
charge  is  for  searching  at  Judgment  Office  to  ascertain  whether  satiafac- 

tion  of  a  judgment  had  been  entered  on  the  roll,  whether  issue 
[*160J  had  been  entered,  and  ^'whether  it  had  been  docketed,  in  an 

action  between  A.  &  B.  Fenton  v.  Correa,  R.  4-  M.  262  ;  2  C. 
^  P.  45,  s.  c.;  nor  where  the  charge  is  for  parliamentary  business,  Tidd, 
329 ;  or  for  negotiating  an  annuity.  Weld  v.  Crawford,  ib.,  2  Stark, 
538;  or  for  paying  debt  and  costs  pursuant  to  undertaking,  Prothero  v. 
TAomasj  1  Marsh,  539,  6  Taunt.  1 96,  s.  c.  Nor  need  an  attorney 
deliver  his  bill  where  he  sues  another  attorney:  Ford  v.  Maxwell,  2  ff. 
Bl.  589.  12  Geo.  2,  c.  13,  s.  6,  enacts,  that  2  Geo.  2,  c.  23,  s.  22, 
^^  shall  not  extend  to  any  bill  of  fees,  charges  and  disbursements  due 
from  any  attorney  or  solicitor  or  clerk  in  court,"  but  that  they  may  use 
such  remedies  between  themselves  as  before.  Therefore,  an  «gent  need 
not  sign  or  deliver  his  bill  before  he  sues  thereon :  Dougl.  199,  n.; 
Bridges  v.  Francis,  Pea.  Rep.  1 ;  Nelson  v.  Garfuth,  1  Esp.  Rep. 
221.  And  this  has  relation  not  to  the  period  of  doing  the  business,  but  to 
that  of  action  brought,  for,  if  his  client  afterwards  becomes  an  attorney, 
the  former  need  not  deliver  a  bill  signed  in  order  to  recover  his  charges, 
Ford  V.  Maxwell,  2  H.  B.  589,  1  Esp.  Rep.  420,  s.  c.;  or  where  pit 
transacts  business  for  a  client  who  becomes  an  attorney  subsequently : 
ib.  Nor  need  the  executors  or  administrators  of  an  attorney  deliver  a 
bill  of  costs  for  business  done  by  their  testator  or  intestate  previous  to 
suit:  1  Barnard,  433,  Jindr.  276.  The  statute  is  confined  merely  to  the 
attorney  himself,  and  does  not  extend  to  his  personal  representatives: 
Barret  v.  Moss,  \  C.  fy  P.  4*  As  to  the  necessity  of  a  delivery  of  a 
bill  in  case  of  a  set-off,  post. 
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There  appears  some  uncertainty  as  to  whether  the  pit  may  recQver 
for  items  which  do  not  require  a  delivery  of  a  bill,  where  there  are  also 
other  items  which  do  require  it;  but  the  distinction  appears  to  be  that 
he  may  recover  such  items,  where  they  have  9io  reference  to  the  busU 
ness  of  an  attorney  ^  and  he  has  delivered^  no  bill  at  all  before  action, 
but  that  he  cannot  where  they  have  such  reference,  and  he  has  delivered 
a  bill  before  action :  see  Mowbray  v.  Fleming,  1 1  East,  285 ;  Winter 
V.  Payne,  6  T.  A  645;  Hill  v.  Humphreys,  2  B.  f  P.  343;  1  Camp. 
439,  n.  Therefore,  where  pit.  had  delivered  no  bill  at  all  before  the 
action  brought,  but  afterwards  delivered  a  bill  of  particulars,  he  was 
held  entitled  to  recover  for  money  paid  to  his  client's  use,  having  no 
reference  to  his  business  of  an  attorney,  although  other  items  in  the  par^ 
ticulars  were  taxable:  Mowbray  v.  Fleming,  11  £ast,  285;  JBcm- 
ming  V.  Wilton,  4  Carr.  fy  Payne,  318.  And  a  disbursement  by  aa 
attorney,  in  consequence  of  his  undertaking  to  pay  the  debt  and  costs, 
is  not  a  disbursement  in. reference  to  his  business  of  an  attorney :  Pro- 
thero  V.  Thomas,  6  Taunt.  196;  1  Marsh,  539,  s.  c.  On  the  other 
hand,  where  a  single  item  in  the  bill  delivered  requires  such  delivery, 
the  bill  must  be  proved  to  have  been  regularly  delivered  before  the  pit 
can  recover  any  item  in  it  having  reference  to  the  business  of  an  attor- 
ney:  Wilson  V.  Outteridge,  3  B.  ^C.  157,  4  D,  ^  R.  738,  s.  c; 
Winter  y.  Payne,  6  T.  if.  645;  Hill  v.  Humphreys,  2  B.  ^  P.  343. 
By  a  late  decision  at  nisi  prius,  the  above  distinction  does  not  appear 
be  supported,  for  it  was  there  considered,  that  where  a  bill  is  delivered 
according  to  the  statute,  containing  various  taxable  items,  one  item  of 
which  is  not  sufficiently  described  according  to  the  statute,  the  pit  may 
still  recover  the  residue  of  his  bill,  Drew  v.  Clifford,  R.  ^  M,  280, 
sed  qusere;  in  a  more  recent  case,  this  doctrine  was  denied  :  Reynolds 
y.  Tap/in,  6  Dec.  1826,  coram  Mbott,  C.  J.  at  Guildhall. 

Mode  of  Proving  Delivery  of  Bill.']     The  delivery  is  usyally  proved 
by  the  person  who  delivered  the  bill,  or  by  deft.'s  admission  cf  the  re- 
ceipt of  it :  arUe,  "J^dmissions.^^    Where  a  bill  was  produced,  with  an 
endorsement  upon  it,  in  the  handwriting  of  a  deceased  clerk  of  the  pit, 
whose  duty  it  was  to  have  delivered  tJhe  bill,  purporting  that  he  had 
delivered  a  copy  on  a  particular  day,  and  the  endorsement  was  proved 
to  have  existed  at  that  date,  it  was  held  that  the,  entry  wsls  prima  facie 
evidence  of  the  delivery  of  the  bill:  Champneys  v.  Peck,  I  Stark.  404; 
ante,  57.    The  delivery  may  be  proved  by  a  copy  or  duplicate, 
original,  without  any  notice  *to  produce  the  bill  delivered,  ^n-  [*161] 
derson  v.  May,  2  B.  fy  P.  231  \  for  the  bill  delivered  is  in  the 
nature  of  a  notice  of  demand  and  action,  Coling  y.  Treweeck,  6  B.  4r 
C.  399,  Vincent  v.  Slaymaker,  \2  East,  377;  and  a  copy  of  the  bill, 
though  not  signed  by  the  pit,  the  original  of  which  only  was  signed,  has 
been  delivered  to  the  deft,  is  admissible  in  evidence,  without  proof  of 
notice  to  produce  the  original,  6  B.  fy  C.  399 ;  but,  in  a  case  where  no 
copy  of  the  bill  was  either  proved  to  have  been  made,  or  produced  in 
evidence,  and  the  pit  attempted  to  prove  the  delivery  by  reading  the 
items  of  charge  from  pit's  books,  from  which  the  bill  was  stated  to 
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faar^  been  copied,  such  mode  of  proof  was  held  inadmissible:  Philipson 
V.  Chasej  2  Camp.  110. 

Contents  of  Bill']  The  bill  must  be  written  in  common  hand,  in 
English.  It  must  slate  the  items  severally,  and  not  charge  a  sum  in  the 
lump,  as,  ^<an  action  brouf^ht,  &c.,  and  costs  of,  taxed  at  J657.  13^.'' 
Drew  V.  Clifford^  S.  fy  M.  280;  Reynolds  v.  TapUn^  6  Dec.  1826, 
cor.  Mboitf  C.  </],  OuildhaU.  Such  abbreviations  as  are  common  and 
intelligible,  may  be  used:"  Reynolds  v.  Caswell^  4  Taunt.  194; 
Frowd  V.  Siillardf  4  Carr.  fy  Payne,  51 ;  see  12  6.  2,  c.  13,  *.  5.  A 
mistake  in  the  date  of  items,  which  does  not  mislead,  will  not  render 
the  delivery  inefiectual,  ''as  the  object  of  the  act  is,  that  the  bill  might 
be  capable  of  being  taxed : "  Wxlliams  v.  Barber^  ib.  806.  And  it 
aiiould  seem,  even  though  pit  cannot  recover  a  particular  item,  because 
it  is  not  sufficiently  described  according  to  the  statute,  yet  he  may  re- 
cover for  those  which  are:  Drew  v.  Clifford^  R.  fy  M.  280;  %  C.\  P. 
69,  s.  c.  The  bill  must  be  signed  by  the  pit.  pursuant  to  the  statute,  or 
be  will  be  nonsuited;  Tomlinson  v.  Clark,  4  Moo.  4;  IVild  v.  Craw^ 
ford,  2  Stark.  538. 

Proof  of  Delivery  of  Bill  to  Deft."]  If  pit.  rests  his  case  on  proving 
a  delivery  to  deft,  he  should  prove  a  personal  delivery  to  him.  or  his 
agent,  expressly  authorized  by  him  to  receive  it:  Finchett  v.  How^  2 
Camp.  277.  Where  the  bill  was  delivered  to  deft.'s  attorney,  and  deft,  af- 
terwards attended  the  taxation  in  person,  it  was  held  that  he  thereby  re- 
cognized the  attorney  as  his  agent:  fVarren  v.  Cunningham,  Oow,  73. 
And  where  a  party  in  a  cause,  having  changed  his  attorney  in  the  progress 
of  it,  and  a  judge's  order  was  afterward's  obtained  by  the  second  attorney 
for  the  delivery  to  him  of  a  bill  signed  by  the  first  attorney,  a  delivery 
to  him  was  held  sufficient,  Vincent  v.  Slaymaker,  12  Ec^t,  372;  and 
see  fuKher  proof  as  to  agency, /70«/,  ^^ Principal  and  Jigefit^  It  must 
be  proved  that  the  bill  was  left  with  the  deft.,  or  his  authorized  agent ; 
for,  where  the  pit  delivered  the  bill  at  due  time  to  deft,  who  acknow- 
ledged  the  debt,  and  said  he  would  pay  it,  but  that  he  did  not  know 
what  to  do  with  the  bill,  upon  which  the  pit  took  it  back  again,  it  was 
held  he  could  not  recover:  Brooks  v.  Mason,  H.  Bla.  290.  But  it 
should  seem,  if  pit  proved  deft'^s  refusal  to  receive  the  bill,  or  his  re- 
quest to  take  it  back,  the  enactment  of  the  statute  would  be  satisfied:  ib. 
When  there  are  several  defts.,  it  will  be  sufficient  for  him  to  prove  a 
delivery  to  one  of  the  acting  parties,  jointly  liable,  as  it  will  be  pre* 
sumed  that  he  had  authority  from  the  others  to  receive  the  bill,  Crowder 
T.  Shee,  I  Camp.  437;  and  therefore  it  is  sufficient  for  him  to  deliver 
his  bill  to  the  person  who  gave  the  instructions,  Finchett  v.  How,  2 
Camp.  277;  but,  if  he  deliver  the  bill  to  a  party  who  never  intermed- 
dled in  the  retainer,  it  will  be  insufficient:  ib.  Where  an  attorney  has 
been  jointly  retained  by  several  defts.,  to  defend  several  suits  brought 
against  each,  but  in  the  subject-matter  of  which  they  had  a  joint  inte- 
rest, a  delivery  to  one  will  be  sufficient  in  an  action  against  all:  Oxen-- 
ham  V.  Lemon,  2  D.  4*  ^.461, 
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Proof  of  Delivery  at  Beft?B  last  Mode,']  If  pit  cannot  prove  a 
personal  delivery  to  deft,  he  must  prove  the  bill  was  left  for 
deft,  at  his  *  dwelling-house,  or  last  place  of  abode.  Proof  of  [*1623 
the  bill  having  been  left  at  deft.'s  counting-house  will  not  suf- 
fice: Hill  V.  Humphreys^  2  B.  ^  P.  842,  3  Esp.  Rep.  254,  s.  c.  Proof 
of  delivery  at  deft.^is  last  apparent  place  of  abode  will  suffice;  and  it  is 
no  answer  for  deft,  to  show  that  he  had  left  that  place  of  abode,  unless 
be  prove  that  he  had  a  later  knoum  place  of  abode:  Wadeson  v.  Smithy 
1  Siark.  324. 

Proof  of  Delivery  of  Bill  one  Month  before  Action^  Pit.  must 
prove  the  delivery  of  his  bill  one  month  at  least  before  buringing  his  ac«- 
tion.  The  statute  requires  a  lunar  month:  Hurd  v.  Leach,  6  Esp. 
Sep.  168;  Crook  v.  M^Tavish^  1  Bing.  167.  This  is  exclusive  of  the 
day  on  which  the  bill  was  delivered. 

To  prove  the  commencement  of  the  action^  and  that  it  was  not  brought 
too  soon,  pit  may  produce  and  prove  the  writ:  post,  ^^Process."  The 
nisiprius  record,  in  C.  P.  or  by  original,  is  good  prima-facie  evidence, 
when  made  up  of  a  term  beginning  more  than  a  month  after  the  delivery 
of  the  bill^  to  show  that  the  action  was  not  commenced  till  the  expira- 
tion of  a  month  after  the  time  of  such  delivery,  Webb  v.  Pritchett,  1 
B.  fy  P.  263;  however,  this  proof  may  be  rebutted  by  the  production  of 
the  writ,  Rhodes  v.  Gibbs,  5  Esp.  Rep.  163;  and  the  declaration  is  ad- 
missible evidence,  to  show  that  the  action  was  commenced  earlier  than 
it  appears  to  have  been  by  the  nisi  prius  record:  2  Camp.  497,  n.; 
post.  And  in  E.  B.,  in  an  action  by  bill,  and  in  the  Exchq.,  the  nisi 
prius  record,  contains  a  memorandum  of  the  term  in  which  the  dedara*^ 
tion  was  filed;  and  if  the  first  day  of  that  term  be  within  one  month 
after  the  delivery  of  the  bill,  th^  nisiprius  record  will  not  be  sufficient 
proof,  unless  the  memorandum  be  special,  stating  the  precise  day  on 
which  the  bill  was  filed:  2  Saund.  1,  A.  n. 

Proof  of  Reasonableness  of  Charges."]  The  pit  should  prove  the 
reasonableness  of  his  charges,  as  in  other  actions  for  work  and  labour; 
postf  ^^fFork  and  Labour.'^  But,  if  the  charges  be  for  business  done 
in  court,  and  they  be  taxable,  this  does  not  seem  necessary:  the  bill^ 
however,  cannot  be  taxed  at  the  trial,  Doug.  199,  Anderson  v.  May,  k 
B.  fy  P.  237,  7  Price,  234,  Lee  v.  Wilson,  2  Chit.  Rep.  65;  for,  if  the 
basiness  which  was  really  done,  and  which  must  be  proved  at  the  trial, 
the  delay  of  the  deft  for  more  than  a  month  in  objecting  to  the  quan^ 
turn,  is  an  admission'that  he  thinks  it  to  be  reasonable,  it  is  sufficient 
to  give  in  evidence  a  judge^s  order  to  tax  the  bill,  and  the  master's  allo- 
catur: Lee  V.  Jones,  2  Camp.  496.  The  deft,  may,  at  any  time  before 
trial,  though  after  plea  pleaded  and  issue  joined,  get  the  bill  taxed,  Tiddj 
333;  and,  as  to  when  the  court  will  tax  the  bill  after  it  has  been  settled 
and  paid,  ib.  The  pit's  delivery  of  his  bill  is  conclusive  evidence 
against  him  as  to  an  increase  on  any  of  the  items  charged  in  it,  Lee  v. 
JoneSf  2  Camp,  496;  and  it  is  strong  presumptive  evidence  against  ad- 
ditional items;  but,  if  there  are  any  real  errors  or  omissions,  they  may 
be  explained  and  rectified:  Leveridgc  v.  Bqfham,  \  B.SrP.  40« 
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Evidence  for  Defendant. 

TTnder  the  general  issue^  deft,  may  give  in  evidence  any  matter  tend- 
iiVg  to  disprove  plu's  case.    Deft  may  defeat  a  claim  for  a  charge  of  con- 
ducting a  suit^  by  proving  tha^  he  has  never  had  the  benefit  of  pit's 
saperintendence  and  judgment  in  it;  as  that  he  at  all  times  consulted  the 
ptt.'8  elerky  who  practised  in  pit's  naipe;  and  that  pit  lived  at  such  a 
distance  from  the  clerk,  as  to  prevent  his  conferring  with  and  directing 
the  clerky  who  was  therefore  left  without  instructions^  and  acted  ac- 
cording to  his  own  judgment:  Hopkinson,  v«  Smith,  7  Moo.  237;  I 
JBing.  13,  s.  c;  Taylor  v.  Glassbrook^  3  Stark,  75.    It  will  be 
a  sufficient  defence,  if  deft  ^show  that  pit  has  been  guilty  of  [*163] 
such  poss  negligence,  as  that  deft,  thereby  lost  all  possibility  of 
benefit,  Templer  v.  M^Lachlan^  2  N.  R.  136;  or  that  he  has  not  ex- 
ercised, "reasonable  diligence  and  skill;"  and  whereby  pit.  has,  through 
his  inadvertence  and  want  of  proper  caution,  incurred  the  costs  sought 
to  be  recovered:  Montriou  v.  Jefferysy  R.  fy  M,  317;  Farnsworth  v. 
Garrardy  1   Camp,  38;  Denew  v.  Daverellj  3  zb.  452.    But,  if  there 
are  other  causes  conducing  to  the  loss  of  the  benefit  besides  the  pit's 
negligence,  the  negligence  will  be  no  defence,  Dax  v.  fFard^  1  Stark. 
409;  and  more  negligence  or  unskil fulness  is  no  defence;  for,  as  the  pit 
comes  merely  to  prove  that  the  work  has  been  done,  he  is  not  in  a  situ- 
ation to  meet  a  charge  of  negligence,  Tempter  v.  M^Lachlan,  2  N.  R. 
136,  1  Selw.  N.  P.  167,  Passmore  v.  Birnie^  2  Stark.  59;  and,  if  the 
object  were  unjustifiable  delay,  as  not  filing  a  plea  in  abatement,  pit's 
neglect  is  no  defence,  Johnson  v.  Alston^  1  Camp.  175.     It  is  said  to 
haye  been  determined  in  the  G.  P.,  that,  though,  the  deft,  has  neglected 
to  supply  the  pit.  with  money  to  conduct  a  cause,  and  for  which  reason 
the  pit  would  not  proceed  in  it,  and  quitted  the  suit  before  trial,  still 
the  pit.  could  not  bring  an  action  for  his  bill:  14  Ves.  272.    Deft  may 
prove,  as  a  defence,  that  pit  agreed  to  be  paid  in  gross  for  prosecuting 
the  action  in  respect  of  which  the  charges  which  pit  seeks  to  recover 
were  incurred,  as  such  agreement  would  be  champarty,  Com.  D.  Jlitor- 
nej/j  B.  14,  Hob.  117,  Tiddj  326;  or  he  may  prove  that  the  pit  agreed 
only  to  charge  the  money  out  of  pocket,  Parker  fy  or.  v.  Harcoiirtj  5 
Esp.  Rep,  249;  or  that  pit  conducted  the  cause  for  nothing;  and  evi- 
dence that,  when  the  attorney's  agent  went  before  the  master,  to  have 
the  bill  taxed,  he  admitted  such  was  the  case,  will  suffice  for  this  purpose: 
Ashford  V.  Price^  3  Stark.  185.     We  have  already  seen  how  far  deft 
may  dispute  the  reasonableness  of  the  pit's  charges;  ante^  162. 

It  will  be  a  sufficient  defence  that  pit  has  neglected  to  take  out  his 
eertificate  under  37  G.  2,  c.  90,  ^.  31 ;  and,  where  deft  proved  that  pit 
had  ceased  for  more  than  one  year  to  take  out  his  certificate,  but  it  ap- 
peared that  pit  had  since  acted  as  an  attorney,  it  was  held  that  deft, 
must  prove,  not  only  that  pit  had  ceased  in  the  intervening  period  to 
take  out  his  certi^cate,  but  that  he  had  not  been  re-admitted :  Pearce  v. 
Whale,  S  B.Sr  C.  38;  7  D.fyR.  512.  Nor  is  it  a  defence  to  a  bill  for 
suing  out  a  commission  of  bankrupt,  that  an  attorney  of  K.  B.  is  not  a 
solicitor  in  Chancery:  Wilkinson  v.  Diggell,  \  B.fy  C.  158.    A  solicit 
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tor  of  the  equity  side  of  the  Exchequer  cannot  practise  in  Chancery,  nor 
recover  for  business  he  may  have  done  there,  it  being  in  contravention 
of  2  G.  2,  c.  23,  s.  10  &  24,  Vincent  v.  Holty  4  T^iunt.  4.52,  where  the 
case  of  Meddowcroft  v.  Holbrooke^  1  H.  B,  50,  was  denied  to  be  law. 

II.  Actions  agaikst,  for  negligence. 

Form  of  Remedy^  163. 
Form  of  PUadingSy  1 64. 
Prtcedtnts^ 

Commencement  and  Conclusion  of  Bill  against,  165. 
Evidence  for  Plaintiff,  165  to  168. 

Retainer,  }65. 

Inducement,  166. 

Defendants  Negligence,  ib. 

Damages,  167. 
Evidence  for  DefendantSy  168. 

Form  of  Remedy. 

The  form  of  remedy  against  an  attorney  or  solicitor,  for  negligence, 
is  by  action  of  assumpsit  or  case,  though  the  former  is  the  more 
usual  remedy:  *Reece  v.  Rigby,  4  B,  fy  f^.  202;  Swannet  v.  [*164] 
Ellis,  1  Bing.  347 ;  Russell  v.  Palmer,  2  Wils.  328 ;  Pitt  v. 
Yalden,  4  Burr.  2060.  It  was  formerly  thought,  where  the  deft's  con- 
duct was  grounded  in  fraud,  and  where  he  could  avail  himself  of  the 
Stat,  of  Lim,,  that  case  was  the  proper  and  more  advisable  form  of  re- 
medy, Brown  v.  Howard,  2  B.fyB.  73;  4  Moo.  508,  532,  s.  c. :  Short  v. 
McCarthy,  3  B.  fy  ^,  626 ;  but  the  decision  in  Howell  v.  Young,  5 
B*  4r  ^*  ^^^9  shows  that  such  a  defence  is  equally  available  in  either 
case.  Assumpsit  is  also  often  advisable  for  the  sake  of  inserting  the  mo- 
ney-counts, which  may,  in  some  cases,  enable  the  client  to  recover  back 
the  money  he  has  paid  for  the  business  done,  when  there  is  a  total  fai- 
lure of  consideration  :  5  Petrs.  R.  602.  In  some  cases,  where  the  neg- 
ligence or  unskilfulness  has  been  very  gross,  the  court  whereof  deft,  is 
an  attorney  will  interfere:  Sayer,  50,  16d;  Tidd,  81. 

Form  of  Pleadings.  .    , 

The  observations  as  to  the  declaration  in  assumpsit,  ante,  111  to  138, 
must  be  here  attended  to.  It  is  necessary,  in  the  declaration,  either  to 
state  that  deft,  was  retained  for 'reward,  or  that  deft,  was  retained  at  his 
request,  or  that  he  was  retained  as  an  attorney,  which,  of  itseJf,  imj^fies 
a  consideration  :  Dartnell  y.  Howard,  4  B.  fy  C.  345 ;  6  D.  ^  R.  488; 
Bourne  v.  Diggles,  2  Chit.  Rep.  312;  Elsee  v.  Oatward,  5  T.  R.  143 ; 
Coggs  V.  Bernard,  2  Ld.  Raym.  909.  It  is  unnecessary  to  state  of 
what  court  the  deft,  was  an  attorney,  and,  if  stated,  it  must  be  strictly 
proved,  Chreen  v.  Jackson,  Pea.  Rep.  237;  and  this,  though  the  deft 
plead  as  an  attorney  of  the  court,  2  Ch.  R.  311.  It  is  also  unnecessary 
to  state  any  more  of  the  former  proceedings  than  absolutely  necessary. 
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and  a  yariaace  will  be  fatal:  Let  v.  •ffystouf  Pea.  119;  Brown  v.Ja^ 
cohs^  2  Esp.  Rep.  786;  ante,  113.  In  one  or  more  counts,  it  is  advisa- 
ble to  state  the  partiaular  act  whicfait  was  the  deft's  duty  to  have  per- 
formed, 8  Chit.  PI.  372,  n.;  and  other  counts  should  be  added,  stating 
the  duty  generally,  Rep.  T.  Hardw.  309.  Pit  must  show  that  the  in- 
jury sustained  resulted  from  the  negligence  of  deft  In  a  declaration 
'  stating  ^hat  pit  had  employed  deft,  to  conduct  an  action  of  ejectment  for 
the  recovery  of  premises  forfeited  to  the  pit.,  by  the  tenant's  neglect  to 
vepair,  and  it  was  alleged  that  it  was  referred  to  an  arbitrator,  who  was 
to  decide  what  repairs  should  be  done,  &c.,  and  that  the  arbitrator  was 
ready  to  proceed,  but  that  deft  neglected  to  attend  him,  and  it  was  ob- 
jected that  it  was  not  shown  that  the  arbitrator  would  have  found  repairs 
to  have  been  necessary,  or  have  awarded  it  in  favour  of  the  pit,  if  the 
reference  had  proceeded,  the  declaration  was  held  sufficient,  as  it  ap- 
peared that  the  arbitrator  was  competent  to  decide  what  repairs  ought  to 
have  been  done,  but  was  prevented  by  deft's  negligence:  Swannell  v. 
EUUj  1  Bing.  347.  The  declaration,  instead  of  the  usual  conclusion, 
concludes  with  the  words,  <<and,  therefore,  he  prays  relief,  &c.;"  the 
omission  of  these  words,  however,  is  not  a  cause  for  demurrer:  Jind.  R, 
247.  The  plea  of  the  general  issue  will  not,  in  most  cases,  suffice  to  let 
in  evidence  of  any  de^ncti  denying  pit.  ever  had  a  cause  of  action 
against  deft :  see  ante. 


Precedents. 

BILL  4G41H8T  ATTORITST  OF  K.  B. 

Elltnboroagh.  Trin.  Tern,  8  Geo.  4. 

Middlegez  to  wit,  (oentie).  John  Hill  compUins*  of  Robert  Rose,  gent,  ooe  of  the  altor* 
neys  of  the  coart  of  our  lord  the  king,  before  the  king  himself,  present  here  in  court,  in  hie 
own  person,  of  a  plea  of  trespass  on  the  case,  upon  promises,  &c.  (or  a$  the  pUa  u).  For 
that  whereas,  &c.  (fnttead  of  concluding  with  the  usual  tfforets,  and  therefore  he  brings  hia 
suit,  be.,  M^,  and  therefore  he  prajrs  relief,  &ic.)    Pledges,  be. 

TBS  titLt  wttxH  rya  caosk  ot  actios  accrubs,  asd  tbe  bill  is  f ilbd  in  yacatiob. 

*  £llenboroagh.  Trin.  Term,  8  Geo.  4.    r«i/«e;i 

Middlesex  to  wit.    Be  it  remembered  that,  on  the  third  day  of  August,  {day  of   L    lOO  J 

tzhibiting  biil),  in  the  eighth  year  of  the  reign  of  our  lord  the  now  king,  John 

Hill  bfought  into  the  office  of  tbe  clerk  of  the  declarations  of  the  court  oT  pur  said  lord  the 

king,  before  the  ]amg  himself,  according  to  the  <*oarse  and  practice  of  the  same  court,  his 

,  c^ain'  bill  against  Robert  Rose,  gent.,  one  of  the  attorneys  of  the  said  court,  and  filed  the 

'  same  bill  as  of  Trinity  Term,  in  the  eighth  year  of  the  reign  of  our  said  lord  the  king,  which 

said  bill  follows  in  these  words :  that  u  to  say,  Middlesex  to  wit,  John  Hill  complains,  {at  in 

preceding  form^  from  *  to  the  end.) 

bill  AOAIHST  AH  ATTOlUIBf  OF  O.  P. 

In  t^e  C.  P.  Trin.  Term,  8  Geo.  4. 

To  the  justices  of  our  lord  the  king  of  the  Bench. 
Middlesex  to  wit.    John  Hill,  by  —  his  attorney,  complains  of  Robert  Rose,  gent.,  one 
of  the  attorneys  of  his  majesty's  court  af  the  Bench  here  present  here  in  court  in  his  proper 
person,  of  a  plea  of  trespass  on  the  case  on  promises,*  {or  at  the  plea  it.)    For  that 
wbttreas,  &c.    {Conclude  at  in  K.  B.  aa/e,  164. 

DXCLABLATION  TaBSSOB,  ArtBR  APPXARABCB. 

In  the  C.  P.  Trin.  Term,  8  Geo.  4. 

Middlesex  to  wit.    Be  it  remembered,  That  on  the  ,  next,  after  ,  in  thit 

lamc  teroi  John  Hill  came  into  his  majesty's  court  of  the  Bench  here,  by  E.  F.|  his  attomej^ 
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aod  broa^ht  loto  the  said  court  here  hit  certain  bill  ac^ainit  Robert  Rose,  cent,  (at  above  to 
the  oiteritk),  and  there  are  pledges  for  the  prosecu^on  thereof,  to  wii,  J.  Doe  and  R.  Roe, 
which  said  bill  follows  in  these  words,  that  is  to  say,  to  the  justice!  of  our  lord  the  king^  of 
the  Bench,  Middlesex  to  wit,  John  Hill,  bj,  lea.    (  To  the  end  of  the  bill,  omitting  pledges.) 

The  declaration  aituf  to  neeestarilv  agree  with  the  peculiar  faett  0/ eaeh  particular  ease,  that 
it  would  be  of  tittle  or  no  practical  utility  to  give  the  form  of  one  here.  Su  precedenit  of 
declaration  ai^eiost  an  attorney  for  ne|(ligently  conducting  a  cause  to  trial  wi^iout  evidence, 
2  Chit.  PI.  371 ;  for  not  obtaining  judgment  as  soon  as  he  ought,  ib.  377;  for  not  giving  note 
to  a  prisoner,  wlierrby  he  was  discharged,  ib.  378;  for  not  ezaminiug  the  title  to  an  estate 
bought  hf  pit.,  ib.  379;  for  taking  a  defective  security  from  the  grantor  of  an  |inQuity,  ib. 
881;  for  not  patting  in  bail,  whereby  pit.  was  obliged  to  pay  the  debt,  ib,  374;  for  not  putting 
Jo  a  suffldeitt  ptoa  to  an  action,  tft.  876$  for  oft  appoaTing,  and  for  toffering  Judgment, 
ib,  376. 


Evidence  for  Plaintiff. 

Retainer,']  The  plaiotiff,  in  this  action^  must  prove  his  retainery  the 
purpose  for  which  deft,  was  retained,  the  deft's  negligence,  and  pit's 
damages.  The  pit  must  prove  that  he  retained  the  deft  to  act  as  hit 
attorney  in  the  business.  This  may  be  done  by  evidence  of  a  direct 
retainer,  or  from  deft.'s  conduct  in  the  business,  or  from  his  admissioo. 
If  the  declaration  alleges  deft  to  be  an  attorney  of  a  particular  court, 
such  allegation  roust  be  strictly  proved  by  direct  evidence,  either  by 
proof  that  deft  acted  as  an  attorney  of  the  court,  Betrryman  v.  fVise, 
4  T.  S.  366 ;  or  proof  of  an  examined  copy  0/  the  roll  of  attorneys, 
ib.  Bex  V.  Crossley^  2  Eap.  Rep.  526 ;  or  by  the  book  of  admissions 
from  the  Master's  Office,  ib.  Where  the  pit  alleged  that  deft.,  then 
being  one,  &c.,  of  the  Court  of  Great  Sessions  of  Chester,  and  gave  no- 
tice to  deft,  to  produce  his  admission,  and  it  not  being  produced,  the 
attorney's  bill  was  offered  to  prove  the  averment ;  p.  Ld.  Kenyouj  ^*  had 
pit  stated  him  generally  to  have  been  employed  as  an  attorney,  tha 
evidence  would  have  been  sufficient,  but  this  bill  does  not  prove  him  to 
be  an  attorney  of  that  court^^^  Chreen  v.  Jackson,  Pea.  237,  Berrytnan 
V.  WisCy  4  T.  R.  366;  nor  would  it,  in  such  case,  be  sufficient 

E roof  that  the  deft  put  in  bis  plea  as  an  *  attorney  of  that  court;  £*166] 
ut  it  is  not  necessary  to  prove  that  deft.has  taken  out  his  cer- 
tificate: Jones  V.  Stevens,  Stark.  Ev.  App.  130. 

Proof  qf  Inducement  and  Purpose  of  Retainer.']  'The  proof  as 
to  thiamust  necessarily  depend  on  the  particular  averment :  ante,  I4A 
In  an  action  for  negligence,  whereby  pit  lost  his  debt,  and  was  non« 
suited,  if  it  be  averred  that  the  deft  in  the  former  action  was  indebted 
to  the  pit,  it  must  be  substantially  proved,  and  it  would  be  •  filial  v»» 
nance  if  it  appear  that  such  deft,  was  a  married  woman:  Lee  y^*Syrton^ 
Pea.  Rqp.  119.  If  proceedings  in  an  action  are  alleged  to  .faame  tiken 
place  prefatory  to  the  deft's  retainer^  the  same  must  be  substantially 
proved:  post,  **Record,y  ^^ Process.^*  In  some  cases  a  misspelling 
would  be  a  variance,  as,  if, ''  to  prove  an  allegation  that  the  said  SoQthal. 
was  arrested,"  &c.,  a  writ  be  proidueed  with  the  name  Suthall,  it  would 
eeem  to  be  a  fatal  variance,  as  the  doctrine  of  idem  sonans  is  only  ap- 
plicable to  pleas  in  abatement:  Brown  v.  Jacobs,  2  Esp.  Rip.  726.    If 
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there  be  an  addition  to  the  nam0  in  the  writ,  it  is  not  fatal  if  it  is  omitted 
in  the  declaration;  aliterj  if  it  is  stated  in  the  declaration,  but  is  not  in 
the  writ:  ib.  In  actions  for  negligence  in  business  not  in  t  court,  as 
taking  defective  securities  or  the  like,  the  prefatory  inducements  should 
be  proved  substantially  as  stated. 

Proof  of  Negligence.]    The  pit.  must  prove  deft-'s  neglect,  or  breach 
of  duty.*  The  principal  duties  of  an  attorney  or  agent,  are  care,  skill, 
and  integrity,  and  if  he  be  not  -deficient  in  any  of  these  essential  re- 
quisites,  he  is  not  liable  for  any  error  or  mistake  arising  in  the  exercise 
of  his  profession:  Tidd^  80.    An  attorney  is  not  liable,  in  case  of  rea- 
sonable doubt,  for  a  mere  error  in  judgment,  and  where  he  has  not  been 
guilty  of  lata  culpa^  or  crama  negligentia^  for  a  mistake:  Pitt  v.  Fa/- 
den^  4  Bnrr.  2060;  Baikie  v.  ChandleaSf  3  Camp.  17.    Thus,  before 
the  point  has  been  fully  settled,  that  the  grant  of  an  annuity  is  void, 
unless  the  trusts  of  the  annuity-deeds  be  recited  in  the  memorial,  it  was 
held  that  suefa  an  omission  did  not  amount  to  prima-facie  evidence  of  a 
gross  negligence,  ib.;  on  the  other  hand,  an  attorney  is  liable  for  ne- 
glecting to  have  a  witness  in  court,  previous  to  the  trial,  whereby  pit 
was  nonsuited,  as  it  was  held  he  ought  to  have  ascertained  that  the  wit- 
ness was  in  attendance,  or,  if  he  knew  that  he  could  not  attend,  to  have 
withdrawn  the  record;  Beece  v.  Bight/ j  4  B.  ^  •S.  202-4,    So,  where 
deft,  was  employed  to  ascertain  the  sufficiency  of  securities,  and  he  re* 
lied  upon  a  partial  extract  from  a  will,  without  examining  the  original, 
and  thereby  a  damage  accrued  to  pit,  he  was  held  liable,  Wihon  ▼. 
Tucker,  D.  fy  B.  N.  P.  C.  30,  3  Star.  154,  a.  e.    So,  where  he  took 
on  himself  to  exercise  his  own  judgment  upon  difficult  points  of  law, 
as  arisiog  on  an  intricate  conveyance,  &c.,  for  it  was  his  duty  *<  to  state 
the  deeds  to  counsel,  &c.,  otherwise  he  must  draw  conclusions  at  his 
peril,'*/?.  Bailey y  /.,  Ireson  v.  Pearman^  SB.  fy  C.  818-3;  5  D.  ^B. 
687;  where  he  neglected  to  charge  a  deft  (a  prisoner)  in  execution, 
whereby  the  deft  was  superseded,  or  where  he  neglected  to  declare  in 
due  time,  he  was  held  liable,  Busnl  v.  Palmer^  2  WiU.  325,  Pitt  v. 
Valden,  4  Burr.  2061;  so  he  is  liable  for  not  entering  or  docketing  a 
judgment  within  a  reasonable  time,  wherebfr  the  presumption  arises  that 
the  debt  was  satisfied :  Flowery.  Bolinbroke,  1  Str.  639.-   Where  deft 
is  employed  a;  an  attorney  to  invest  money  on  a  copyhold  security,  he 
is  liable,  if  sueh  security  turns  out  defective  and  invalid;  sembl.  Brown 
V.  Mowardf  4  Moo.  508.    An  attorney  isr  always  liable  if  he  acted  con- 
trary to  the  pit's  express  or  implied  instructions,  as  he  may  defend,  but 
not  institute,  a  suit,  without  express  instructions :  3  Meriv.  12.     But 
an  attorney  is  not  liable  to  an  action  for  not  filing  a  dilatory  plea,  when 
kistrocte^  so  to  do,  merely  for  delay,  Johnson  v.  Jibton,  1  Camp.  176; 
Pitrcew.  Blake^  2  8alk.  515;  nor  is  he  liable  if  his  diligence  would 
have  been  ineffectual:  thtis,  he  is  not  liable  for  negligence  in  conduct- 
ing a  suit  against  excise-officevs  for  a  seizure,  if  it  appear 
•  t*l67]  'that  such  seizure  was  lawful,  ^itcheson  v.  Madock,  Pea. 
162;  nor  for  negligence  in  suing  a  ntarried  woman,  Leev.  •Ayr- 
tony  ib.  119,    But  deft,  must  show  the  diligence  would  have  been  inef- 
fectual: Bourne  v,  Digglei,  2  Chit.  Bep.  311.    The  attorney  is  not 
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liaUeif  his  client  took  the  responsibility  on  himself:  Wibom  v.  Thicker , 
S  Siark,  154;  D.  tt  B.  K  P.  C.  SO,  «•  c.  The  question  of  ne^gence 
is  for  a  jury:  Beece  y.  Bighy^  A  B.  fy  A.  S02. 

The  proof  of  the  negligence  tno$t  vary  according  to  the  statement  of 
the  facts  of  plt.'s  case  in  the  declaration,  and  which  mi^t  ali^tvya^  be 
eonsulted  in  framing  the  evidence*    The  parties  to  the  transaction  in 
which  the  negligence  took  place,  are  good  witnesses :  Hunter  9r.  King^ 
4  B.  ^  A.  209.  ,  Where  the  question  is,  whether  the  deft,  has  been  - 
gailty  of  gross  negligence,  contrary  to  the  known  and  usual  practice^ 
those  who  are  conversant  in  the  same  kind  of  practice  may  be  e:(amiiied 
as  witnesses  on  either  side :  Buasell  v.  Palmer,  2  Wils.  328«.   If  there 
have  been  express  instructions  to  deft.,  the  same  should  be  proved. 
Where  the  proceedings  in  a  former  action  form  the  ground-work  of  the 
action  against  the  attorney,  such  proceedings  should  be  produced,  or 
the  necessary  steps  taken  to  give  secondary  evidence  of  them  :  Parry 
V.  ColHSf  1  Esp.  Bep.  399;  post^  "  Secondary  Evidence J^    Thus,  ia 
support  of  an  action  for  neglecting  to  have  a  witness  at  a  trial  where 
pit.  was  nonsuited,  the  plt^must  prove,  by  calling  such  witnesses  or 
otherwise,  that  the  witness  was  a  necessary  and  material  one,  that  his 
attendance  might  have  been  procured,  and  that  pit    was  nonsuited: 
Beece  y.  Bighy,  4  B.  ^  A.  202.    And,  in  an  action  for  the  loss  of  a 
debt,  through  deflL's  negligence,  pit.  must  establish  the  existence  of  such 
debt,  and,  if  he  has  obtained  a  judgment  to  recover  it,  that  will  be  evi<- 
dence  of  the  debt,  and  he  should  prove  the  judgment  by  an  examined 
copy  of  it  from  the  judgment  roll.     If  the  former  deft,  has  been  arrested 
on  meanJt  process,  and  the  action  is  against  the  deft,  for  negligence^ 
whereby  the  former  deft,  was  superseded,  besides  proving  the  debt  the 
writ  should  be  produced,  or  an  examined  copy,  if  it  has  been  returned^ 
and  the  actual  time  of  commitment  should  be  proved  by  the  books  of  the^ 
prison  :  the  grounds  of  the  discharge  will  be  shown  by  means  of  the. 
atipersedeas  or  order  of  discharge:  2  Siark.  Ev,  134-5.     If  the  action 
is  against  the  deft  for  neglecting  to  charge  the  former  deft  in  execution^ 
whereby  he  was  superseded,  besides  the  evidence  of  the  retainer  and  the 
judgment,  the  pit.  should  prove  he  was  committed  to  prison,  and  which 
is  evidenced  by  the  books  from  the  prison  where  deft  was  in  custody. 
The  pU.  should  also  prove  the  grounds  upon  which  deft  was  superseded, 
and  which  will  be  done  by  producing  the  supersedeas,  or  order  for  his 
discharge  :  Buasell  v.  Palmer,  2  fFils.  327.   If  the  action  be  for  negli- 
gence in  completing  a  conveyance,  where  there  is  a  defect  in  a  memo- 
rial of  an  annuity,  in  consequence  of  which  it  is  set  aside,  the  pit,  to 
prove  the  defect,  after  having  proved  the  retainer  of  the  deft,  kis  con- 
duct of  the  business,  and  the  execution  of  the  deeds  which  should  be 
produced,  should  prove  the  rule  of  court,  or  deny  it  to  be  set  aside,  and 
an  annexed  copy  of  the  affidavits  used  upon  the  motion :  2  Stark.  Ev* 
135.   So,  if  the  pit  has  been  evicted  in  cooseqMcnce  of  a  defect  in  title, 
arising  from  deft's  negligence,  he  should  produce  the  deeds,  and  prove 
the  execution  of  them,  and  the  payment  of  the  money,  and  show  that  he 
has  been  evicted  by  proof  of  the  judgment  in  ejectment^  the  execution 
of  the  writ  of  possession,  producing  the  writ,  or  an  examined  copy,  if 
it  has  been  returned :  ib. 
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Damages^']  As  the  questioD  of  negligence  is  a  question  to  be  collected 
by  th^f^uiy  hprn  the  facts,  under  the  direction  of  the  judge,  it  will  be 
for  them  to  measure  the  compensation  in  proportion  to  the  pit's  injury 
sustained  from  deft.'s  breach  of  dutjr;  Beece  v.  Righyy  4B,  Sf  A,  202; 
Bu48el  v.,,Pt^lmer^  2  Wils.  328;  Swannel  v.  EUiSy  1  Bing.  347.  If 
pit  has  been  put  to  any  costs  or  expenses  in  consequence  of  deft/s  neg- 
iligence,  the  pit  should  prove  the  payment  of  them,  as  stated 
[^168]  in  the  declaratiori  :  ^postj  ^^PaymentJ^  In  an  action  for  neg- 
ligence^ whereby  pit  lost  his  debt,  he  should,  if  possible,  be 
prepared  to  show  the  proBability  that  he  would  have  recovered  the 
whole  of  the  debt,  if  the  deft.'s  negligence  had  not  prevented  it,  as  by 
giving  evidence  of  the  circumstances  and  solvency  of  the  party  indebted 
to  him. 

Evidence  for  Defendant 

The  deft  must  bring  forward  all  the  evidence  be  can,  to  meet  the 
charge  in  the  declaration.  It  is  a  good  answer  to  the  action,  that  deft^s 
diligi^ce  would  have  been  ineflfectual,  but  the  burden  of  such  proof  lies 
on  \M  deft:  Bourne  v.  ifiggles,  2  Chit.  Rep.  311 ;  ante^  167.  An  at* 
torney  may  show  that  he  acted  from  such  an  error  or  mistake  as  a  cau- 
tious or  prudent  man  might  make,  and  that  he  was  not  deficient  in  reason- 
able skill  and  diligence,  Montriou  v.  Jefferys^  B.  ^  M,  320;  ante^  166 ; 
so  it  is  a  su£Scient  defence  that  a  mistake  in  practice  arose  from  the  am- 
biguous meaning  of  a  rule  of  court,  Laidler  v.  Elliott^  3  B.ff  C.  738, 
6  D.  fy  B.  635 ;  or  from  a  doubtful  construction  of  a  statute,  as  whether 
the  trust  in  an*annuity-decd  must  be  particularly  set  forth  in  the  memo- 
rial, before  that  point  had  been  decided :  Baikie,^.  Chandles^,  3  Camp, 
.17.  And  it  would  be  a  sufficient  defence  for  an  attorney  to  show  that 
.his  neglect  was  occasioned  merely  by  not  foUoi^ing  instructions  for  un- 
justifiable delay,  or  some  illegal  object,  as  for  not  filing  a  plea  in  abate- 
ment for  that  purpose,  antCy  166,  7,  Johnson  y.  •Alston^  1  Camp.  176, 
4  Moo.  508 ;  or  for  not  giving  previous  notice  of  the  commencement  of 
a  suit  against  excise-officers,  it  being  proved  that  the  seizure  was  legal: 
Jiitcheson  v.  Madocky  Pea.  Bep.  162.  As  to  other  defences,  see  the 
various  titles  throughout  this  work 

ATTORNMENT. 
Seeposty  '^Landlord AND TxvANT.'^ 

AUCTIONlJER,  Actions  Br  AMD  AQAiHST. 

I.  Actions  bt,  against  Emfloteb. 

ThIi  -form  of  the  remedy,  pleadings,  and  evidence,  are  the  same  as 
those  in  actions  of  this  nature  by  an  agent:  ^^  Agent  ^*  ante,  59,  60. 
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Evidence  /or  D^endant 

tf  the  action  be  for  commission  for  the  sale  of  an  estate,  proof  ^  deft, 
of  pit's  negligence  or  unskilfulness,  whereby  the  sale  l/ecomes  nugatory, 
will  defeat  the  pit's  claim  to  recover  any  compensation  for  his  services : 
Denew  v.  Daverell,  3  Camp.  45l;M'Ckl.  A  25;  see  further,  ^^ Agent ^ 
ante,  60-1. 

XL  Actions  Br,  against  Triad  Persons. 

The  form  of  the  remedyi  pleadings  and  e^dtace,  are  mostly  the  saai« 
as  those  in  actions  of  this  nature  by  an  agent  1  '^•^en/y"  ante,  61-2. 
An  auctioneer,  however,  having  possession,  coupled  with  an  interest  in 
the  goods  which  he  is  employed  to  sell,  arising  from  his  lien  and  re- 
sponsibilityf  &e.,  is  thereby  invested  with  a  special  property  in  them,  and 
may  maintain  assumpsit  for  the  proceeds  of  the  sale,  even  though  he  sold 
them  at  the  house  of  the  owner  of  the  property,  and  advertised  them  as 
his:  Williams  v.  Miltington^  1  ZI.  B,  81 ;  Farebrother  v.  Simmons^  j 
B.  4-  Ji.  333;  Cappin  v.  Walker^  7  taunt.  237;  2  Jfar^A.  497,  s,  c. 
501;  ^' Agenti^  ante,  61. 

•III.  Actions  against,  B7  Employer.  [*169J 

The  form  of  remedy,  pleadings,  and  evidence,  are  the  same  as  those  in 
actions  of  this  nature  against  an  agent:  ^^Jigent,^  ante,  %%  to  71. 

IV.  Actions  against^  bt  Third  Persons. 

The  form  of  remedy, pleadings, and  evidence,  are,  for  the  most  part,  the 
same  as  those  in  actions  of  this  nature  cigainst  agents:  ^^  Agent  ^^  ante,  72. 

In  Action  to  recover  Deposit  received  by  him,  and  Interest  ihereonJ] 
The  form  of  remedy,  and  pleadings,  and  evidence,  are  nearly  similar  to 
those  in  actions  by  and  against  vendor  and  purchaser:  post,  *^ Vendor 
and  PurchaserJ^ 

Declaration,']  If  the  action  be  merely  for  the  deposit,  the  common 
count  for  money  had  and  received  will  suffice:  Burrough  v.  Skinner, 
5  Burr.  2639;  Flureau  v.  Thornhill,  2  IV.  Bla.  R.  1078.  But,  if 
pit.  declare  on  the  contract  of  sale  for  special  damage,  atf  for  expenses, 
whether  in  examining  titles,  performing  journeys,  &c.,  or  for  interest, 
he  must  state  them  specially  in  his  declaration:  Maberley  v.  Robins,  6 
Taunt.  625;  1  Marsh.  260,  s.  c;  Walker  y.  Constable,  1  B.  fy  P. 
307 ;  Richards  v.  Barton,  1  Esp.  Rep.  268;  seeybrm  against  an  auc" 
tioneer,  Lee  v.  Munn,  8  Taunt.  54.  Where  pit  discovers  that  the  ven« 
dor  had  no  title,  or  a  doubtful  one,  to  what  deft,  sold ;  as,  if  he  furnish- 
ed an  abstract  of  the  estate,  which  appeared 'defect! ve  on  the  face  of  it, 
or  bad  in  law,  pit.  may  declare  generally:  Wild  v.  Fort,  4  Taunt.  334 ; 
Maberley  Robins,  5  ib.,  625. 

Evidence/or  Plaintiff. 

Proof  of  Defendants  Liability.']  The  liability  of  an  auctioneer  to 
third  persons  stands  on  the  same  principle  as  other  agents :  ^  Agent ^^ 
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ante^  72  ;  Spittk  r.  Lavender,  2B.^B.  452,  5  Moo.  272,  a.  e.  His 
not  disclosiog  his  princijpal  renders  him  personally  liable,  Hanaan  r. 
SoberdeaUf  Peake*9  Sep.  120;  or  acting  under  a  void  authority,  or 
knowingly  misleading  the  pU.  in  a  purchase,  or  the  like:  antCf 
^^Jigent;^^  Farebroiher  y.  Simmons^S  B.  fy^.  333;  Waring  v.  Hog- 
gartf  R.  4*  3f.  39 ;  Stevens  v.  Jldamaonj  2  Stark.  422. 

In  an  action  against  the  auctioneer  to  recover  back  the  deposit,  which 
he  is  bound  to  retain  till  a  proper  title  is  made  out,  pit  should  adduce 
the  usual  evidence  of  the  sale  by  auction  and  purchase,  the  payment  of 
the  deposit  to  deft.,  pursoacft  to  the  particulars  delivered  by  deft,  which 
is  usually  done  by  deft/s  receipt,  post^  *^  Vendor  and  Purchaser,'^ 
^Receiptj*  and  the  defect  of  title.  The  particulars  of  the  sale  should 
be  produced  and  proved,  and  that  they  were  delivered  by  the  deft,  at 
the  time  and  place  of  sale,  and  they  will  be  sufficient  evidence  of  the 
terms  of  the  sale;  and,  if  they  have  not  been  complied  with  by  the  deft., 
pit  has  an  immediate  right  'to  recover  the  deposit,  as  money  had  and 
received,  post^  ^^ Money  Had  and  Received:"  but,  if  the  thing  sold 
were  to  be  delivered  by  a  given  time,  or  a  good  title  shown  to  an  estate 
withhi  a  given  period,  pit.  should  prove  that  he  applied  for  the  thing 
sold,  and  that  the  time  for  delivering  it  had  elapsed;  or  for  an  abstract 
of  the  title  to  the  estate  at  the  specified  time,  and  that  he  could  not  ob- 
tain them :  poat^  "  Vendor  and  Purchaser.** 

If  the  deft,  is  not  bound  to  retain  the  deposit  till  such  title  is  made 
(ftit,  he  may,  in  answer,  shoyv  a  payment  over  to  the  principal;  unless, 
indeed,  it  appear  in  evidence  that  the  deft  knew  of  the  defect  of  title  in 
the  premises,  or  that  his  principal  had  no  right  to  the  money :  Edwards 
VI  Hoddingy  5  Taunt.  815;  Hor^allr.  Handley^  8  i6.,  136. 
[^170]  And,  as    to  what   is    *not   a   sufficient  payment   over,   see 
^^Agenti''  ^ Money  Had  and  Received."  Where  an  auctioneer 
does  not  disclose  the  name  of  his  principal  at  the  time  of  the  sale,  he 
renders  himself  personally  liable  to  the  purchaser,  though  he  has  paid 
over  the  money  to  the  principal:  Hanson  v.  Roberdeau^  Pjeake*s  Rep. 
120.     **  It  is  of  great  consequence  to  the  public  that  auctioneers,  who 
take  upon  themselves  to  describe  in  their  particulars  the  property  to  be 
sold,  should  truly  describe  it,  for  the  buyers  act  on  the  faith  of  those 
descriptions:'',  5  B.  fy  ^.  259;  per  Abbott j  C.  J.     So  an  auctioneer 
putting  up  premises  for  sale,  is  bound  to  know  how  they  are  circum* 
stanced;  and,  therefore,  where  premises  were  in  a  dilapidated  state,  and 
the  landlord  had  given  notice  to  lessee  that  he  would  re-enter  (under 
such  a  covenant  in  lease)  if  they  were  not  put  into  repair,  and  the  auc- 
tioneer sold  the  premises  without  communicating  the  notice  to  the  pur- 
chaser, he  was  permitted  to  recover  the  deposit  from  the  auetioneer, 
although  he  knew  the  dilapidated  state  of  the  premises  at  the  time  of 
the  sale,  and  it  did  not  appear  that  the  auctioneer  knew  of  the  notice  of 
re-entry  having  been  given  :  Stevens  v.  Adamson^  2  Stark.  422.    And, 
where  a  lessee  of  lands,  subject  to  a  covenant  against  certain  obnoxious 
trades,  with  a  proviso  for  re-entry,  grants  under-leases  of  houses  erected 
on  the  land,  not  containing  a  similar  covenant  and  proviso;  held,  that 
the  purchaser  thereof  might  recover  back  his  deposit  from  the  auc« 
tioneer,  owing  to  such  oimssion ;.  as  it  was  his  doty  truly  and  honestly 
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to  represent  that  which  he  was  to  sell:  Waring  v.  Hoggart^  R.  fy 
M.  39. 

In  an  action  to  recover  interest,  pit.  should  be  prepared  to  show,  in 
addition  to  the  usual  proof  of  the  sale,  payment  of  the  deposit,  defect  of 
title,  &e.9  either  the  deft  is  liable  as  a  principal,  or  else  that  he  person** 
.  ally  made  use  of  the  deposit,  or  a  demand  made  on  him  to  return  it| 
after  the  defective  title  discovered:  Zee  v.  Munn^^  Taunt.  45;  I  Mao. 
881,  «•  e.;  Farquhar  v.  Far  let/,  7  Taunt.  594 ;  Edwards  v«  Holding, 
6  Taunt.  815;  1  Marsh.  377.  As  to  expenses,  post,  *^  Vendor  and 
Purehaser^*^ 


AUTRE  ACTION  PENDENT. 
Jlnte,  17. 
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Form  €f  Remedy,  171. 
Form  of  Pleadings,  ib. 
Precedents,  ib. 

Declaration  for  General  Jlverage,  ib. 
Evidence  for  Plaintiff,  ib. 

his  Owntrship  of  Goods  lost,  112. 

Loss  or  Expense  incurred,  ib. 

Goods  lost  formed  the  subject  of  Average,  ib. 

Loss,  ifc,  incurred  for  general  Benefit  qfall,  ib. 

Benefit  derived  from  Ims,  fyc.  173. 

Defendant's  Goods,  ^c,  bound  to  contribute,  174. 

D^endanVs  Ownership  of  such  Goods,  ib. 

Value  qf  Defendant's  Property,  ib. 

Value  of  Plaintiff's  Property,  and  Mode  of  Contribu- 
tion, t6» 
Evidence  for  Dtfemlant,  175. 


*Form  of  Remedy.  [*171] 

Obkbbal  average  may  be  recovered  by  action  at  law  in  assumpsit, 
wherein  each  party  must,  inT  general  sue  separately:  Birkley  v.  PreS" 
grave,  1  East,  820;  Dobson  v.  Wilson,  3  Camp.  480;  Price  v.  Noble, 
4  Taunt.  183.  But  the  parties  entitled  to  it  may  proceed  in  #  court  of 
equity,  which  course  of  proceeding  is  frequently  advisable,  if  the  ae- 
eoont  be  very  complicated;  and  in  equity  all  the  parties  join:  Dobson  v. 
fVilson,  3  damp.  480.  As  to  the  lien  for  %  Mbott  on  Shipp.  847 ; 
Simonds  v.  White,  H  B.  ^  C.  811;  4  D.  ^  B.  375. 


jiOO  AyERAGB,  ACTION  FOR. 


Farm  of  Pleadings, 


Special  counts  are  usually  inserted  in  the  declarationi  stating  the  par- 
ticular circumstances  of  the  loss ;  but  this  seems  unnecessary,  and  the 
indebitatus  count  would  suffice.  The  plea  is  the  general  issue,  as  for 
any  other  defence,  which  deft  must  plead  specially.  See  <*  ^dssumpsit/* 
and  the  various  titles  of  references  throughout  the  work. ' 


Precedents. 

ursBBrrATUt  amujupiit  vok  ainKAX  ATSftiffi. 

(Indebitatut  ammptUf  or  in  debl,  at  utual:  **  Jlmampni^**  160.  **IMd,**)  For  ceruin 
general  average  before  that  time,  and  then  and  there,  due,  and  pajable  from  the  laid  deft, 
upon,  for,  and  in  respect  of,  diveri  goods  and  merchandises,  of  hin^,  the  said  defl.,  haring 
been  liefore  that  time  carried  and  conveyed  bj  the  said  pit.  in  and  on  board  of  a  certain  ship 

or  vefsel  called  £ ,  in  and  during  a  certain  voyage  from  F-— <—  to  O ,  for  the  said 

deft.,  and  at  his  like  special  instance  and  request ;  and  in  respect  of  certain  losses,  damages, 
and  expenses,  bj  the  said  pit.  incurred  in  and  about  the  preservation  of  the  said  ship  and 
cargo,  and  the  last-mentioned  goods  and  merchandises,  from  damage  and  Um  during  the 
said  last-mentioned  vojage.  And  being  so  Indebted,  &c.  (C^nc/imon  a»  anU^  139,  "jU' 
sumptU"  pott,  ** Debt" eomman eountt. 

a,UAHTirX  XIBVIT  TBBBXOB. 

The  quantum  meruit  in  attumptit  thennn  it  at  ante,  <*  Jttumptii"  intertmg  then  worit  .•) 
Had  before  that  time  carried  and  conveyed  divers  other  goods  and  merchandises  of  deft.'s 
in  and  on  board  a  certain  other  ship  or  vessel,  called  E— — ,  and  during  a  certain  other 

voyage  from  F to  G— ,  and  had  incurred  certain  other  losses,  damages,  and  expenses, 

in  and  abont  the  preservation  of  the  said  last -mentioned  ship  and  cargo,  goods  and  merchan- 
dises, during  the  said  last  mentioned  voyage :  he,  the  said  deft.^  undertook,  &c.  (Candutian 
at  ante  180 ;  add  the  eammon  eountt  and  the  amount  ttated.) 

See  another  form,  2  Chit»  PI,  61 ;  special  declaration  for,  by  owner  of  ship,  where  anchor, 
lic»,  cut  away,  t6. 216 ;  the  like  where  ship  entangled  in  shore,  ib.,  219 ;  the  like  where  ship, 
damaged  by  storms,  was  laid  on  beach,  and  bilged,  t6.,  220;  statement  of  average  losses  oa 
policies,  ib. 


Emdeneefor  Plaintiff. 

The  pit  roust  in  this  action  prove  his  ownership  of  the  vessel  or  goods 
upon  which  the  loss  or  expenses  were  incurred ;  that  the  property  lost 
formed  the  subject  of  general  average :  that  such  loss  or  expense  arose 
from  something  done,  for  the  sole  purpose  and  with  the  intent  {causa  et 
mente)  of  benefiting  and  preserving  the  whole;  that  the  common  con- 
cern was  benefited  by  the  loss  or  expense,  and  that  the  deft.'s  property, 
in  respect  of  the  preservation  of  which  the  average  is  claimed,  is  of  a  na- 
ture bouad  to  contribute  its  value,  and  that  deft  was  its  owner ;  and^ 
lastly,  the  damages. 

[•1 72]       ^Proqfqf  the  Plaintiff's  Oumership  qf  the  Ship  or  Goods 
upon  which  the  Loss  or  Expenses  were  incurred,']    Slight  evi- 
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dence  of  this  would,  it  seems,  suffice,  the  pit's  title  not  being  disputed. 
It  would  be  evidenced  pHma-fadt  by  plt/s  being  In  possesion.  Proof 
of  deft's  delivery  of  the  goods  to  pU.  as  the  owner  of  the  vessel  would 
suffice.  If  the  deft  should  dispute  pit's  title,  and  he  is  not  estopped  so 
doing,  pit.  should  be  prepared  to  prove  a  strict  legal  title. 

Proof  that  the  Loss  or  Expense  was  incurred.]  The  evidence  for 
which  must  depend  on  the  nature  of  the  loss  or  expense.  The  log-book 
should  be  produced  and  proved,  and  some  witnesses  present  at  the  loss 
subpoenaed :  see  index,  "  Log-BookJ^  The  master  usually  draws  op 
an  account  of  the  jettison,  and  verifies  the  same  by  the  oath  of  himself^ 
and  some  of  his  crew,  as  soon  as  possible  after  the  arrival  at  any  port. 
If  this  has  been  done,  the  same  should  be  produced  and  proved. 

Proof  that  the  Property  lost  formed  the  Subject-Matter  of  General 
Average.]  Any  thing  that  is  lost,  or  expense  incurred,  for  the  benefit 
of  the  whole  concern,  will  form  the  subject  matter  of  general-average. 
By  the  practice  of  this  country  and  France,  however,  goods  stowed  upon 
the  deck  of  the  ship  are  excluded  from  the  benefit  of  general  average: 
Mbott,  355.  When  an  entire  ship  is  taken  to  freight  by  a  merchant, 
and  the  master,  without  his  consent,  wrongfully  take  on  board  the  goods 
of  other  persons,  and  such  goods  be  afterwards  cast  overboard,  to 
lighten  the  vessel,  the  merchant  freighter  is  not  bound  to  contribute  to 
the  loss. 

Proof  that  the  loss  or  Expense  was  done  and  incurred  for  the  pur* 
pose  and  with  the  intent,  causa  et  mente,  of  Benefiting  the  WholeA 
This  must  be  proved  in  the  same  way  as  the  last,  by  the  log-book,  ana 
witnesses  present:  Price  v.  Noble,  4  Taunt.  123;  Birkley  v.  PreS" 
grave,  I  East,  220.  It  would  be  of  little  utility  to  enter  into  a  detail 
of  all  the  numerous  cases  on  this  point;  so  much  depending  on  the  par^ 
ticular  facts  of  each  case  :  «ee  Mbott,  342  to  363 ;  Park  on  In. ;  Ste* 
vens  on  Average  ;  3  Chit*  Com.  L.  433  to  440. 

The  mere  suffering  a  loss  will  not  suffice ;  it  must  be  something  done« 
Thus,  if  goods  be  cast  out  of  the  ship  by  the  violence  of  the  waves,  or  the 
like,  the  owner  must  bear  the  loss,  Postw.  Diet.,  tit.  Average;  hxitiigooAB 
are  thrown  overboard  to  lighten  a  ship,  the  loss  incurred  for  the  sake  of 
all  entitles  the  owner  to  contribution:  Abbott,  344.  If  they  were  thrown 
overboard  out  of  caprice,  or  the  like,  the  owner  must  bear  the  loss:  12 
Co.  63.  There  is  no  occasion  for  any  consultation  previous  to  the  jetti-* 
0on,  be:  Abbott,  345.  If,  in  the  act  of  jettison,  or  in  order  to  accom-< 
plish  it,  other  goods  in  the  ship  are  broken,  or  damaged,  or  destroyed, 
the  value  of  those  also  must  be  included  in  the  general  contribution.  If 
it  be  necessary  to  take  a  part  of  the  cargo  out  in  boats  for  the  general 
benefit,  and  such  goods  be  lost,  the  owner  is  entitled  to  contribution ;  but 
the  owner  of  such  goods  would  not  be  liable  to  contribute,  if  the  goods, 
&c.  remaining  in  the  ship  be  lost  during  the  separation:  see  Abbott,  346; 
Sheppard  v.  Wright,  1  Show,  P.  C.  18.  Goods  delivered  by  way  of 
ransom,  in  some  cases,  the  owner  is  entitled  to  contribution:  Abbott, 
346-7.    The  loss  must  be  occasioned  in  the  sole  object  of  preserving  both 
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ship  and  cargo;  and  this  object  must  be  in  view  at  the  time  of  the  losA. 
Where  a  mainmast  was  broken  in  a  heavy  gale,  by  carrying  an  unusual 
press  of  sail,  in  order  to  escape  from  an  enemy  to  whom  the  ship  had 
struck,  it  was  held  not  a  subject  of  general  average  :  Covington  v.  Bo* 
berts^2  N.  R,  878;  and  see  Taylor  v.  Curtis,  2  Marsh.  309:  6  Taunt. 
60S  ;  Hqltf  C.  193,  s.  c.     Where  a  ship,  being  unable  to  escape  from  a 

privateer,  resisted  the  attack,  beat  off  the  privateer,  reached  her 
[*173}  port,  and  safely  delivered  *heF  casgo,  it  was  held  that  neither 

the  expense  of  repairing  the  ship,  nor  of  curing  the  wounds 
of  the  sailors,  nor  of  ammunition,  was  the  subject  of  general  average : 
ib*  An  injury  done  by  one  ship  to  another,  or  to  its  cargo,  without 
fault  in  the  person  belonging  to  either  ship,  is  to  be  equally  borne  by  the 
owners  of  the  two  vessels :  Mbotty  354, 

Expenses  incurred  in  relation  to,  and  for  the  sole  purpose  of,  the 
common  good  and  preservation  of  the  whole,  frequently  form  the  sub* 
ject  of  general  average.  Expenses  incurred  in  recovering  a  ship  from 
total  destruction,  pilotage,  post-duties,  charges,  and  expenses  incurred  by 
taking  a  ship  into  port,  to  avoid  an  impending  peril,  and  for  the  safety 
of  the  cargo,  and  the  expense  of  extraordinary  assistance  to  preserve 
and  secure  a  ship  from  the  violence  of  a  storm,  at  its  entrance  into  the 
port  of  destination,  are  to  be  sustained  by  general  contribution:  Berkley 
V.  Presgrave,  1  East^  220.  It  seems  that,  in  order  to  determine  whe- 
ther expenses  incurred  in  consequence  of  a  ship  being  obliged  to  go  into 
port,  are  to  be  considered  as  general  average,  the  caicse  which  com- 
pelled her,  whether  it  were  the  violence  of  the  elements,  or  a  collision 
with  another  ship,  is  not  material :  d  M.  fy  S.  482.  Merely  putting 
back  for  the  sole  purpose  of  shelter  and  repair,  is  not  sufficient :  Power 
T.  Whitmore,  ^M.fyS.  141.  If  it  be  necessary  to  unlade  the  goods, 
in  order  to  repair  the  damage  done  to  a  ship'by  tempest,  or  by  collision 
with  another  vessel,  so  as  to  enable  it  to  complete  and  prosecute  the 
voyage,  the  expeuse  of  unlading,  warehousing,  and  re-shipping,  the 
goods,  should  be  sustained  by  general  contribution :  Plummer  y.  fVild- 
man,  3  M.  fy  S.  482;  1  BoL  Jib.  289;  Da  Costa  v.  Newnham,  2  T. 
R,  407.  Articles  made  use  of  by  the  master  and  crew  upon  the  parti-  • 
cular  emergency,  and  out  of  the  usual  course,  for  the  benefit  of  the 
whole  concern,  and  other  like  expenses,  are  subjects  of  general  average, 
t&;  but  the  master's  expenses  during  the  unloading,  repairing,  and  re- 
loading, and  crimpage  to  replace  deserters  during  the  repairs,  are  not, 
Plummer  v.  Wildman,  3  M.  fy  S.  482;  nor  are  wages  and  provisions 
whilst  in  port  in  consequence  of  a  tempest.  Power  v.  fVhiimore,  4  Af. 
4*  S.  141.  But,  if  a  ship  should  necessarily  go  into  an  intermediate 
port  for  the  sole  purpose  of  repairing  such  a  damage  as  is  in  itself  a 
proper  object  of  general  contribution,  possibly  the  wages,  &c,  during 
the  period  of  such  a  detention,  may  be  considered  as  general  average,  on 
the  ground  that  the  company  should  follow  the  nature  of  its  principal : 
Mbotty  350.  For  the  additional  expense  of  the  wages,  and  mainte- 
nance of  the  crew,  incurred  while  a  ship  has  been  waiting  for  convoy, 
general  contribution  has  been  allowed:  Abbott,  352-3.  The  wages  and 
maintenance  of  the  crew  during  the  detention  of  a  ship  by  the  orders  of 
a  sovereign  power,  do  not^  it  seems,  form  the  subject  of  general  aye- 
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rage :  see  Abbott y  351 ;  /?.  Sutler ^  J,y  Da  Costa  v.  Newnhanty  2  T. 
JR.  407. 

The  repairs  and  refitting  of  the  ship  are  not,  in  ordinary  cases,  the 
subject  of  general  average,  but  they  may  become  so;  as,  where  the  ship 
eannot  safely  prosecute  the  voyage  with  the  cargo  without  such  repairs : 
lA.  Jackson  v.  Chamocky  8  T.  JR.  509.  If  the  repairs  are  merely  such 
as  were  necessary  to  enable  the  ship  to  prosecute  the  voyage,  and  were 
afterwards  of  no  benefit  to  the  ship,  such  repairs  would  be  the  subject  of 
general  average :  Plummer  v.  fVildman,  3  M.  ^  S.  482.  If  the  ship, 
by  the  expenditure  in  the  repairs,  gains  a  lasting  benefit,  at  all  events  a 
deduetion  must  be  made  on  that  account :  ib.  By  a  covenant  by  the 
owner  of  a  chartered  vessel  to  keep  it  in  repair  during  the  term,  it 
seems  he  excludes  himself  from  the  claim  he  would  otherwise  have 
against  the  chartered  party  on  a  general  average,  arising  out  of  repairs : 
Jackson  v.  Chamocky  8  T.  R.  509. 

Proof  that  the  Common  Concern  was  benefited.']    It  need  not  be 
proved  that  the  deft's  property  derived  an  absolute  and  per- 
fect safety  by  *an  arrival  or  delivery  at  the  port  of  destination,  [*174j 
or  the  like.    Proof  of  a  temporary  safety  obtained  by  the  losses 
suffices:  Abbotty  354. 

Proof  that  the  Deft.^s  Property  in  respect  of  which  the  Average  is 
elaimedy  is  bound  to  contributed]     The  ship  and  freight  gained  in 'the 
voyage  must  contribute,  but  not  the  ammunition  of  the  ship,  Abbotty 
306 ;  nor  its  provisions,  even  where  the  cargo  consists  only  of  passen- 
gers: Brown  v.  Anson^  4  Bing.  119;  Park  on  InsurancCy  217.    It 
has  been  held,  that  the  freight  should  contribute  in  respect  of  a  loss  oc- 
curring in  an  outward  voyage,  in  a  case  where  a  ship  was  chartered  out 
and  home,  and  the  freight  was  payable  according  to  the  quantity  of  the 
homeward  cargo,  and  upon  the  ship's  safe  arrival:  fVilliams  v.  London 
Assur.  Comp.  I  M.  ^  S.  318;  1  Edwards,  210.     All  mei'chandise 
conveyed  in  the  ship  for  the  purposes  of  traffic,  and  part  of  the  cargo,  to 
whomsoever  they  belong,  and  however  small  their  weight  or  value,  are 
bound  to  contribute,  Abbotty  355-6;  but  things  belonging  to,  and  at- 
tached to  the  persons  of  the  passengers,  and  taken  on  board  for  private 
use,  do  not  contribute:  Brown  v.  Anson  4*  or.,  4  Bing.  122.     Passen- 
gers or  crew  do  not  contribute  for  their  safety :  ib.    The  owner  of 
slaves  must  contribute  for  their  safety;  but  received  convicts  are  not 
considered  as  cargo,  and  cannot  be  brought  into  contribution,  Abbotty 
356,  Brown  v.  Anson  4*  or.,  4  Bing.  122;  but  the  sailors  do  not  con- 
tribute from  their  wages,  except  for  the  ransom  of  the  ship:  ib.  357. 
The  lenders  upon  bottomry  and  respondentia  do  not  contribute:  1  Holt 
on  Ship.  423;  2  ib.  201. 

Proof  that  D^t.  was  owner  of  the  Property  for  which  he  is  to  con- 
tribute.] General  evidence  <tf  this  will  suffice ;  such  as  possession,  his 
shipping  the  goods,  &c.y  or  his  admissions  of  the  ownership. 
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Proof  qf  value  of  the  DeftJa  PropertyJ]  This  mast  be  proved, 
though  slight  evidence  will  suflBce  to  throw  the  disproof  on  deft.  If  the 
average  be  claimed  in  respect  of  the  shipi  and  freight,  the  contributioa 
must  be  made  according  to  the  value  of  the  ship  at  the  end  of  the  voy- 
ase,  and  the  clear  amount  of  the  freight,  or  earnings  of  the  voyage, 
after  deducting  the  wages  of  the  crew,  and  other  expenses  of  the  voyage: 
jStbbott,  356.  The  value  of  goods  at  the  time  of  the  pit's  loss  should 
be  proved. 

Proof  of  Value  qf  PlL^a  Property  and  Mode  of  Contribution.} 
The  value  of  the  pit's  property  at  the  time  of  the  loss,  or  the  expenses 
in  respect  of  which  the  average  is  claimed,  must  be  proved.  The  amount 
of  the  value  of  goods  must  b^  estimated  at  the  clear  price  they  would 
have  fetched  at  the  place  of  destination,  where  the  average  is  adjusted 
after  the  ship's  arrival  at  the  place  of  destination.  But  if  the  ship,  ia 
consequence  of  any  misfortune  to  be  sustained  by  general  average,  be 
compelled  to  return  to  its  lading  port,  and  the  average  be  immediately 
adjusted,  in  this  case  the  goods  contribute  only  according  to  the  invoice 
price,  for  the  price  of  sale  is  unknown.  And  aa  to  the  furniture  of  the 
ship,  inasmuch  as  the  new  articles  furnished  will,  in  general,  be  of 
greater  value  than  those  lost,  it  is  usual  to  compound  the  difference,  by 
deducting  one-third  from  the  price  of  the  new  articles :  Mbotty  358. 
And  the  same  very  learned  writer  concludes  as  to  the  mode  of  contribu- 
tion) with  the  following  example :  **  Supposing,  therefore,  a  general  ave- 
rage to  be  settled,  upon  the  ship's  arrival  at  the  port  of  destination,  ac- 
cording to  the  above  principles,  it  is  necessary,  in  the  first  place,  to  take 
an  account  of  the  several  losses  which  are  to  be  made  good  by  contri* 
bution  ;  in  the  second  place,  to  take  another  account  of  the  value  of  all 
the  articles  that  are  to  contribute,  in  which  must  be  included  the  value 
of  the  goods,  be  thrown  overboard,  &c. ;  for  otherwise  the  proprietors 

of  those  goods,  &c.,  will  receive  their  full  value,  and  contribute 
[*176]  nothing  towards  the  loss."    The  value  of  the  ^freight  of  the 

^oods,  &c.,  thrown  overboard,  should  be  included :  ib.  360. 
The  loss  IS  to  be  calculated  between  the  owner  of  the  ship  and  owner  of 
the  goods,  aecording  to  the  law  of  the  port  of  discharge :  Simonde  4*  or. 
V.  White,  %B.trC.  805  \AD.fyR.  375,  s.  c.  The  proportion  of  the 
amount  of  the  several  shares  is  usually  settled  by  the  broker  or  ship-agent; 
but  such  settlement  is  not  conclusive :  2  Holt,  Shipp.  200. 

Evidence  for  Difendant. 

The  evidence  for  the  defence  will  consistinthedisproof  of  pit's  case, 
the  whole  burden  of  the  case  lying  on  pit 
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(For  Actions  on,  see  Post.] 

How  Defendant  may  avail  himself  of  this  Drf&fkce^  175. 
Form  ofFleadingSy  ib. 
Precedenti,  176. 

Flea  of  Jirbitrament  and  Award  in  Assumpsit ^  ib. 

Replication  denying  Awards  ib. 
Evidence  for  Defendant^  ib. 

the  Award,  fyc.  177. 

JSffect  of  Award,  ib. 
Evidence  for  Flaintiff,  178. 


How  Defendant  may  avail  himself  of. 

In  assumpsit  and  debt  on  simple  contract,  this  defence  may  be  given  in 
evidence  under  the  general  issue,  non  assumpsit  or  nil  debet.  It  is 
best,  however,  to  plead  it,  as  it  obliges  pit.  to  take  issue  on  some  parti* 
cular  part  of  the  plea,  and  thereby  admit  the  residue :  Ingram  v.  Mil- 
nesy  8  East,  445;  Allen  v.  Harris,  I  Ld.  Raym.  122  ;  Bac.  Ab.  Arbi-- 
tramentf  G.  The  same  rule  will  apply  to  an  action  on  the  case.  In 
trespass  it  should  be  pleaded  specially,  Parsloe  v.  Bailey,  2  Ld.  Raym. 
1039;  6  Mod.  221 ;  and  it  will  be  a  good  plea  in  trespass,  though  the 
award  be  not  suBmitted  by  the  pit  and  deft,  alone ;  as  where,  in  an  ac- 
tion against  A.,  he  pleaded  award  for  the  same  cause  between  the  pit.  on 
one  side,  and  A.  and  another  jointly  on  the  other  side,  Thomlinson  r. 
Arriskin,  Com.  R.  328 ;  and  award  made  between  one  of  several  tres- 
passers and  the  pit  is  a  bar  to  an  action  against  the  others :  Peytoe^s 
Case,  9  Rep.  78;  Com.  D.  Pleader,  3  M.  13. 

Form  of  Pleadings. 

Plea.']    This,  as  in  a  declaration,  usually  commences  with  a  statement 
of  the  suomission,  and  includes  such  other  statements,  as  far  as  the  award, 
as  is  necessary  to  sustain  the  declaration  on  it:  post.     Where  the  award 
is  pleaded  in  bar  of  a  trespass,  a  place  must  be  laid  as  to  where  the  sub- 
mission was  made :  Hare  v.  George,  Cro.  E.  66.    Most  of  the  prece- 
dents state  the  deft's  performance  of  the  award;  but  this  is  unnecessary 
where  each  of  the  parties  have  mutual  remedies,  Gascoyne  r.  Edwards, 
1  T.^J.  19,  Carth.  187,  Kydd,  390,  392,  1  Ld.  Raym.  122, 1039,  6 
Mod,  222  ;  or  where  the  award  is  for  a  collateral  thing,  Parsloe  r.  Baily,. 
1  Salk.  76,  6  Mod.  222,  s.  c;  or  where  it  is  to  be  periformed  at  a  day  not 
yet  arrived :  1  Rol.  267,  /.  30 ;  Lutw.  56;  Com.  D.  Accord,  D.  2, 
But  *where  the  time  of  performance  is  past,  and  the  parties  have  [*1 76] 
not  mutual  remedies,  deft,  mast  aver  a  performance :  1  RoL  267, 
/.  25,  27$  Dighton  V.  Whiting,  1  Lutw.  56.    It  is  not  enough  to  say 
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the  deft,  was  always  ready  to  perform  it:  ib.  Deft  may  allege  an  excuse 
for  the  performance,  by  reason  of.  pit's  act,  as  if  the  deft  tenders  the 
money  at  the  day,  and  pit  refuses  to  accept  it :  1  SoL  267,  /.  40 ; 
Lutw.  56;  Rusael  v,  WUliame,  ib.  283. 

Replication.']  The  pit*  may  deny  the  award,  or  reply  any  other  mat- 
ter, which  we  shall  hereafter  consider  under  what  the  deft  may  plead  to 
an  action  in  the  award  ;  post.  The  pit  may  reply,  that  the  subject- 
matter  of  his  action  was  not  included  in  the  reference,  though  the  terms 
of  such  reference  were  general,  of  all  matters  indifference,  and  the  cause 
of  action  were  subsisting  at  the  time  of  the  reference :  Ravee  v.  Farmer^ 
4  T.  R.  \46;mApost,  *^  Judgment.'' 


Precedents. 

PLXA  OF  SUBMISSION  TO  ARBITRATION,  AITI)  AWARD  TBVREOV. 

(Adio  noil,  at  iin<c/,  tee  **AttumptU,*'  HI ,  pleas  in.)  Becaase  he  sairh,  that  after  the  mak- 
ing of  the  said  several  promises  and  undertaking's,  and  before  the  tfommencement  of  Uiis  suit, 
to  wit,  on,  &LC.,  at,  &c.,  divers  differences  had  been  had  and  moved,  and  were  then  depending 
bj  and  belwero  the  said  pit.  and  the  said  deft.,  for  the  settling  and  adjusting  of  which  said  se- 
veral differences,  they,  the  said  pit.  and  deft.,  by  two  several  writings  obligatory,  bearing 
date,  to  wit,  the  same  day  and  year  last  aforesaid,  reciprocally  bound  to  each  other  in  the 
penal  sum  <7f  £100,  to  be  paid  to  each  other,  with  conditions  to  the  said  bond  aanezedy  to 
make  void  the  same,  if  the  said  pit.  and  deft.,  their  respective  heirs  and  assigns,  did,  tt^,  as 
by  the  said  several  respective  bonds  and  conditions  being  thereunto  respectively  had,  will  more 
fully  and  at  large  appear:  and  the  said  deft,  in  fact  says,  that  the  said  arbitrators  above  named, 
having  taken  upon  themselves  the  burden  of  the  arbitration  aforesaid,  betwixt  the  said 
pit.  and  the  said  deft. ;  and  having  deliberately  considered  what  had  been  alleged  and  offered 
by  each  of  the  said  parties,  afterwards  and  within  the  said  time  above  limited  for  the  making 
of  their  aaid  award,  to  wit,  on,  &c.,  at.  &c.,  made  their  award  in  writing  of  and  concerning 
the  premises  so  referred  as  aforesaid,  under  their  hands  in  writing,  reaidy  to  be  delivered  to 
the  said  parties ;  by  which  said  award,  after  making  all  allowances  to  the  said  pit.,  they,  the 
said  arbitrators,  found  the  said  pit.  to  be  in  arrear  to  the  said  deft,  in  the  sum  of  £60 :  and, 
therefore,  the  said  arbitrators,  by  their  said  award,  awarded  and  ordered  the  said  pit.  to  pay 
to  the  said  deft.,  or  his  order,  the  said  sum  of  £60,  in  ten  days  after  the  date  of  the  said 
award,  which  has  not  yet  been  paid;  and  this  he  is  ready  to  verify.  Wherefore  he  prays 
judgment,  if  the  said  pit.  have  or  maintain  his  aforesaid  action  thereof  against  him  the  said 
defendant,  &c.    {Jidd  the  general  ittue.) 

mSFLICATIOX  DBR'TIZra  TBB  AWARD. 

(Predudi  mm,  at  utual,  tee  «  JittumptU")  Because  be  says  that  the  said  arbitrators  did 
not  make  any  such  award  of  and  concerning  the  premises,  as  the  said  deft,  hath,  in  and  by 
his  plea  in  that  bebalf,  alleged  ;  and  this  he  prays  may  be  Inquired  of  by  the  country,  &c. 

Evidence /or  Defendant 

•Sward f  SfcJ]  The  deft,  should  be  prepared  to  proye  the  submission^ 
and  the  award,  as  directed,  postf  185-6.  Some  part  of  this  evidence 
may  be  dispensed  with  by  the  pit  on  his  replication  admitting  it  With 
respect  to  the  proof  of  the  performance,  that  depends  on  the  fact  whe- 
ther performance  is  necessary,  and  which  may  be  collected  from  the  pre- 
ceding observations  relative  to  the  plea,  175. 

^Effect  qf.]    An  award  regularly  made  under  the  submission 
[*177]  of  the  parties,  precludes  a  party  to  it  from  afterwards  proceed- 
ing on  the  subject-matter  concerning  which  the  award  is  made. 
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In  all  actions  where  accord  is  a  good  bar,  so  is  arbitrament,  though  the 
converse  does  not  hold:  Com.  D.Jlccordy  D. ;  Bac.M.Arbiiramenty  G. 
ante,  29.     An  award  of  a  collateral  niatter  is  a  good  defence:    Parsloe 
V.  Baily^  1  Salk.  76  ;  6  Mod.  Rep.  221.     It  is  no  defence  if  ihe  award 
be  void,  Dighton.y.  Whitings  Lut.  57,  JRussel  v.  Williams^  ib.  283, 
Carth.  188 ;  or  to  do  a  thing,  the  performance  of  which  the  party  can- 
not be  compelled  to  do,  1  Roll.  266,  /.  35  to  45;  or,  if  the  award  does 
not  give  a  new  duty,  but  only  discharges  the  old  demand  by  release, 
&c.:  Freeman  v.  Bernard^  1  Salk.  69,  1  Ld.  Raym.  247,  s.  c.     It  is  no 
defence  in  actions  real,  nor  in  actions  founded  solely  on  a  deed,  nor 
solely  upon  a  statute  or  record :  Com.  D.  Accord^  D.  2.     An  award  will 
not  affect  any  rights  of  action,  unless  sucb^-rights  were  included  in  the 
matters  referred  to  the  arbitrators;  and  therefore  an  award  made,  upon  a 
reference  of  all  matters  in  dispute  between  the  parties,  is  no  bar  to  n 
cause  of  action  subsisting  against  the  deft,  at  the  time  of  the  reference; 
upon  proof  by  pit  that  the  subject-matter  of  such  action  was  not  laid  be- 
fore the  arbitrators,  nor  included  in  the  matters  referred :  Com.  D.  Ac-- 
cordj  D.  Jileyn^  5,  Ravtt  v.  Farmer^  4  T.  R.  146,  GoHghtly  v.  Jelli^' 
coey  in  notis^  6  T.  B.  610 ;  seeposty  evidence  for  pit,  **  Judgment  Re- 
covered.^'   If  it  is  supposed  such  an  answer  will  be  set  up,  deft,  should 
be  prepared  to  prove  the  cause  of  action  was  referred,  and  that  the  arbi- 
trators took  it  into  their  consideration.  Smith  v.  Johnson^  l5East,2l4y 
215,  As  to  the  necessity  of  proving  deft.'s  performance, /7a^/,  186.  The 
effect  of  an  award  to  pay  a  sum  of  money,  is  to  create  a  debt  from  one 
party  to  the  other,  and  is  the  subject  of  an  action,  or  is  provable  under 
a  commission  of  bankruptcy:  7  Price,  309  ;  Bac.  Jib.  Arbitrament^  O. 
But  neither  personal  nor  real  property  is  transferred  by  the  mere  force 
of  an  award;  and,  therefore,  where  it  is  awarded  that  one  person  shall 
convey  certain  land  to  another,  though  an  action  will  lie  for  not  convey- 
ing the  land,  it  was  held  that  the  land  itself  did  not  pasf  by  the  mere 
force  of  the  award,  1  Roll.  Rep*  270,  Marks  v.  Marrioty  1  Ld.  Raym. 
115;  and  where,  on  a  reference  by  landlord  and  tenant,' the  arbitrator 
awarded  that  a  stack  of  hay,  left  upon  the  premises  by  the  tenant,  should 
be  delivered  up  by  himself  to  the  landlord,  upon  the  tenant  being  paid  a 
certain  sum,  it  was  held  that  the  property  in  the  hay  did  not  pass  to  the 
landlord  on  his  tender  of  the  money,  by  mere  force  of  the  aw^rd,  against 
the  consent  of  the  tenant,  who  refused  to  accept  the  money,  or  deliver 
up  the  hay :  Hunter  v.  jRice,  15  Easty  100 ;  Gunton  v.  Nursey  2  B.fy 
B.  447 ;  5  Moo.  2S9y  s.  c.     However,  where  the  arbitrator's  powers 
are  created  by  statute,  it  will  have  the  effect  of  a  legislative  convey- 
ance: as,  in  the  case  of  commissioners,  to  set  out,  allot,  and  apportion 
eertain  land  to  different  persons,  the  allotments,  when  duly  made,  pass 
an  absolute  right  of  property  to  those  persons  in  whose  favour  the  award 
is  made,  Johnson  v.  Hodson,  8  Easty  39;  but  it  must  appear  that  the 
commissioners  have  pursued  their  authority,  or  it  will  not  be  binding' 
therefore,  where  the  commissioners,  under  an  inelosure  atct,  were  di- 
rected to  make  an  award  respecting  the  boundaries  of  a  parish,  and  to 
advertise  a  description  of  the  boundaries  so  fixed,  and  they  were  to  bet 
inserted  in  their  award,  and  to  be  binding,  final,  and  conclusive,  but  the 
boundaries  mentioDed  in  the  award  varied  from  those  which  had  bem^ 
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advertised,  it  was  held  that  the  award  waa  not  binding  as  to  the  bounda- 
ries, as  the  commissioners  had  deviated  from  their  authority :  Bex  v. 
Washbrookj  A  B.  8r  C.  732;  1  D.fyB.  281.  But  a  right  to  any  species 
of  property  may  be  ascertained,  so  as  to  give  the  party  in  whose  uivour 
it  18  made  a  possessory  remedy  for  the  recovery  of  it,  ib.\  thus,  in  an  ac- 
tion of  ejectment,  when  the  lessor  of  the  pit  and  the  deft,  had  before 
referred  their  right  to  the  land  to  an  arbitrator,  who  had  awarded  in  fa- 
vour of  the  lessor,  it  was  held  that  the  award  precluded  the 
[•178]  deft  from  disputing *the  lessor's  title:  Voe  v.  Bosstr^  3  Eaaf^ 
15.  But  parties  who  submit  their  right  to  arbitration,  can  only 
bind  themselves,  and  the  parties  claiming  under  them,  as  the  award  can- 
not be  received  as  evidence  of  a  right,  as  against  strangers :  Rtx  v.  Co/- 
/on,  4  Camp.  444.  And  it  may  be  as  well  to  observe,  that  a  prospec- 
tive agreement  to  refer  all  matters  in  dispute  which  may  hereafter  arise, 
6annot  be  shown  as  a  defence  to  an  action  for  the  recovery  of  such  dis- 
puted matter,  for  the  superior  courts  will  not  suffer  themselves  to  be 
ousted  of  their  jumdiction  by  the  private  agreement  of  the  parties, 
'Thcnnson  v.  Charnock,  8  JT,  B.  139 ;  and  see  S  J9.  4-P.  131. 

Evidence  for  Plaintiff . 

The  plaintiff  must  be  prepared  to  support  his  defence,  to  defeat  the 
award;  see  the  evidence  for  deft  in  an  action  on  award,/705/,  186.  If  the 
subject-matter  of  the  present  action  was  not  included  in  the  reference  and 
award,  pit  should  be  prepared  to  prove  it,  either  by  showing  it  was  not  a 
matter  in  difference  at  the  time  of  the  reference,  or  that  the  arbitrators 
could  not  have  taken  it  into  their  consideration:  Smith  v.  Johnstone, 
15  East,  214,  215;  Bavee  v.  Farmer,  4  T.  B.  146;  Golightly  v.  Jelli- 
coe,  6  71  B.  610.  The  arbitrator  himself  may  be  called  to  prove  the 
latter  £act:  Martin  v.  Thornton,  4  Esp.  Bep.  180. 

AWARD,  Action  on. 

Form  of  Semedy,  178  to  180. 
Form  qf  BleadingSy  180. 

In  Assumpsit  or  Debt  on  ^wardy  ib. 

In  Debt  or  Covenant  on  the  Deed  of  Submission,  181  to  183. 
Precedents^  183. 

Assumpsit  on  a  Parol  Submission^  ib. 

Debt  on  Award  made  under  a  Bute  qf  Court,  184. 
Precedents,  183. 

Plea  to  Debt  on  Arbitration-Bond,  no  award  made,  l^fi* 
Evidence  for  Plaintiff,  185. 

the  Submission,  ib. 

Arbitrator's  or  Umpire^s  Authority,  ib. 

Time  for  making  Award,  ib. 

The  Award,  186. 

Breach,  ib. 

Damages,  ib. 
Evidence  for  Difendant,  ib. 
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Form  of  Remedy. 

The  mode  of  enforcing  an  award  by  the  party  in  whose  favour  it  is 
made  varies  according  to  the  form  of  the  submission.  Where  the  sub- 
mission is  made  a  rule  of  court,  the  party  may  proceed  in  the  supimary 
mode  of  attachment,  Holt  v.  MisieTy  \  Salk,  83,  TYc/^,  865;  and,  if  a 
verdict  has  been  taken  for  the  party's  security,  he  may  enter  qp  a  judg- 
ment thereon,  and  take  out  execution:  aA.  The  party  has  also  a. remedy,^ 
in  some  cases,  by  a  hill  in  equity  for  a  specific  performance;  he  has  also 
a  remedy  by  action^  which  is  the  remedy  to  be  here  considered.  The 
party  cannot  proceed  both  by  action  and  attachment  at  the  same  time : 
Badley  v.  Loveday,  1  A  4-  P.  81;  And,  299;  C  T,  Hard,  106.  An 
action  may  be  maintained  against  executors  as  such,  on  an  award,  direct- 
ing them  to  pay  money  out  of  deceased's  assets:  Dowse  v.  Coxe^ 
3  Bing,  20.  It  may  *be  as  well  here  to  observe,  that  a  party  [*179] 
cannot  be  sued  on  a  prospective  agreement  to  refer  all  matters 
in  dispute  which  may  hereafter  arise,  for  not  so  referring:  semble  Tat-* 
tersall  v.  Groote^  2  J?.  ^  P.  131;  Thompson  v.  Charnock^  8  T.  S.  139. 

Assumpsit.']  When  the  submission  is  by  parol,  or  by  writing  not 
under  seal,  the  party  failing  to  perform  the  award  may  be  sued  in  assump- 
sit: the  submission  to  refer  raising  an  implied  undertaking  that  each 
party  shall  perform  his  part,  II  Mod,  170;  and  assumpsit  lies  whether 
the  subniission  be  by  order  of  nisi  priuSy  Bonner  v.  Charlton^  5  East^ 
139,  or  a  judge's  order,  Slill  v.  Haiford,  4  Camp,  19;  Carpenter  v. 
Thornton^  3  B,  fy  A.  57.  A  revocation  of  a  submission  to  arbitration 
not  under  seal  is,  in  effect,  a  breach  of  agreement  to  staml  to,  obey,  abide, 
perform,  &c.,  an  award,  and  for  which  assumpsit  lies:  Brown  v.  7bn* 
ner,  iPCl.  tr  Y.  465;  Warburton  v.  Storr,  4  B.  fy  C.  103;  6  B.  ^  B. 
213.  On  an  award  to  do  a  collateral  act,  and  not  for  the'payment  of 
money,  and  when  the  submission  is  without  deed,  assumpsit  is  the  only 
remedy,  2  Saund,  62,  b.  n.  5;  and  it  is  the  only  remedy  on  an  award  by 
submission  not  under  seal,  for  payment  of  money  by  instalments,  all  of 
which  are  not  due:  Rudder  v.  Price^  1  H.  Bla., 964 ;  2  Saund.  303,  n.  6. 

Debt,]  ^^  An  action  of  debt  lies  on  an  award  for  a  sum' of  money 
awarded  upon  a  submission,  either  by  rule  of  court,  or  by  deed,  or  by 
writing  not  under  seal,  or  by  parol:"  2  Saund,  62,  a.  n.  (5);  Freetn. 
410,  5;  DUley  v.  Polhilly  2  Str.  923;  Hawkins  v.  Colcloughj  1  Burr. 
276.  But  to  maintain  this  action  on  the  award,  the  whole  of  the  money 
awarded  must  be  due;  for,  if  it  be  payable  by  instalments,  and  any  of 
them  are  unpaid,  it  cannot  be  supported.  Rudder  v.  Price^  1  H.  Bla. 
547;  and  on  an  award  for  the  performance  of  a  collateral  act,  debt  will 
not  lie,  Puslow  v.  Baily,  2  Ld,  Raym.  1040;  nor  can  it  be  supported 
against  executors  or  administrators  upon  an  award  made  in  the  lifetime 
of  their  testator  or  intestate  when  the  submission  is  not  under  seal,  as 
they  might  have  waged  their  law:  Hampton  v.  Boyer^  Cro.  El.  557; 
Freeman  v.  Bernard^  I  Salk,  69.  But,  where  the  parties  are  bound 
in  a  penal  sum  ta  perform  the  award,  and  it  is  made  within  the  limited 
time,  an  action  of  debt  lies  on  the  bond  for  the  non-performance  of  tfll 
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award,  whether  the  award  be  to  pay  money,  or  to  perform  a  collateral 
act,  or  for  another  breach  of  the  condition,  as,  for  a  revocation  of  the 
submission;  and  it  has  been  held,  that,  where  the  parties  bound  under  a 
submission  by  bonds  agreed  that  the  time  should  be  enlarged  to  a  future 
day,  and  such  agreement  was  within  the  period  limited  to  the  award, 
endorsed  under  seal,  {Browne  v.  Goodman,  3  T.  R.  592,)  on  the  bonds 
of  submission,  the  endorsement  operates  as  a  defeasance,  and  that  debt 
on  the  bond  would  lie  for  non-performance  of  an  award  made  within  the 
enlarged  time,  but  after  the  original  time  had  expired,  Gregg  v.  Talboi^ 
2  B.  fy  C.  179,  3  D,  fy  R.  446,  s.  c;  and  that,  though  one  of  the  parties 
die  before  the  expiration  of  the  period:  Tyler  v.  Jones,  3  B.  4'  C,  144; 
4:  D.  fy  R,  740.  By  a  countermand  or  revocation  of  the  power  of  the 
arbitrator,  the  bond  is  forfeited,  and  debt  lies:  8  Co.  82;  and  see  Milne 
V.  GratriXy  7  East,  608;  Oliver  v.  Collins,  11  i4.,  367;  Marsh  v, 
Bttlteel,  5  B.fyJi.  507;  \  D.  fy  R.  106,  s.  c.  Where  the  parties  en- 
tered into  an  agreement  not  under  seal  to  refer  a  dispute  to  the  arbitra- 
tion of  C.  S.,  and  bound  themselves  mutually  in  a  penalty  for  the  true 
and  faithful  observance  and  performance  of  the  award  to  be  made  by 
C.  S.,  it  was  held,  that  the  penalty  was  incurred  by  a  revocation  of  the 
submission:  Warburton  v.  Storr,  A  B.  fy  C.  103j  6  D.  fy  R.  213,  s.  c. 
Brown  v.  Tanner,  I  M.  ^  Y.  464. 

Covenant,]  Where  the  submission  is  by  deed  with  covenants  to  per- 
form the  award,  covenant  lies  on  such  submission  for  the  non- 
[*180]  performance  *of  the  award;  or,  where  such  submission  has  beea 
revoked,  covenant  will  lie  against  the  party  revoking  such  sub- 
mission: Marsh  v.  Bulieel,  5  B.  fy  jS,  512;  I  D,  4'  R.  106,  s.  c:  Char- 
ney  v.  JVinstanley,  5  East,  266.  Though  the  judgment  on  covenant 
is  only  interlocutory,  on  a  judgment  by  default  in  an  action  of  covenant 
for  the  non*^erformance  of  an  award,  the  court  will  refer  it  to  the  mas- 
ter to  compute  what  is  due  for  principal  and  interest  on  tho  award: 
Megisson  v. ,  cited  1  Tidd,  618. 

77*6  Preferable  Remedy.]  When  the  award  is  merely  for  the  pay- 
ment of  money,  and  the  whole  sum  is  due,  debt  is  the  most  advisable 
form  of  remedy,  as  the  judgment  is  final:  whereas,  in  assumpsit  and 
covenant  it  is  interlocutory:  and  debt  on  the  award  itself  is  preferable 
to  debt  on  the  arbitration-bond,  as  breaches  must  be  assigned  or  suggested 
under  the  8  and  9  fV.  3,  c.  11,  s.  8:  Welsh  v.  Ireland,  6  East,  613;  see 
2  Saund.  61, 127.  If  there  be  any  other  demand  more  property  the  sub- 
ject of  an  action  of  assumpsit,  which  may  be  joined  with  the  demand 
on  the  award,  it  is  as  well  to  declare  in  assumpsit. 

Form  of  Pleadings, 

Declaration — In  •Assumpsit  or  Debt  on  the  Award.]  The  pleadings 
in  these  two  actions  are  so  nearly  similar,  that  the  observations  as  to  the 
form  may  be  classed  under  one  head.  The  venue  is  transitory.  It  is 
^l|^ual  to  commence  the  declaration  with  a  concise  statement  of  the  exist- 
ing differences;  but  it  does  not  seem  necessary  to  state  the  subject- 
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matter  of  such  differences:  2  Saund.  61,  A.  n.  1.  The  declaratioa 
should  state  the  mutual  submission  upon  which  the  promise  or  liability- 
is  raised,  iA.,  Diliey  v.  Polhill^  2  Sir,  923,  11  Mod,  170;  and  the 
terms  thereof,  either  in  its  very  words  or  legal  effe^'t,  should  be  stated 
accurately.  The  omission  of  any  thing  conditional,  and  affecting  the 
award,  as,  <<  that  the  same  shall  be  in  writing,"  is  fatal:  2  Saund,  63, 
n.  3;  Everard  v,  Patterson^  2  Marsh.  304;  6  Taunt.  625,  s.  c;  fVin' 
ier  V.  fVhite^  1  B.  fy  B,  350.  It  is  not  in  general  necessary  to  state 
the  submission  was  in  writing,  nor  by  bond:  Bell  v.  Simpson^Z  Wils, 
10.  In  debt,  a  variance  in  the  statement  of  the  parties  to  the  submis- 
sion bond  would  be  fatal :  3  Moo,  674.  In  debt,  on  an  award  made 
under  a  judge's  order,  with  power  to  enlarge  the  time  for  making  the 
award,  the  enlargement,  if  any,  should  be  stated  according  to  the  facts. 
The  precise  day  of  the  enUrgement  need  not,  though  it  is  best,  to  be 
stated :  Swinford  y,  Burn^  Gow^  C,  6.  It  must  be  stated  the  award  was 
made,  and  that  according  to  the  effect  of  the  condition  and  submission: 
Hanson  v.  LiversedgCf  2  Vent,  242;  Bussfield  v.  Bussfield^  Cro,  J. 
577.  No  more  of  the  award  should  be  stated  than  that  part,  the  non- 
performance of  which  the  pit  complains  of,  and  is  relative  to  the  case; 
but  a  condition  precedent,  qualifying  the  terms  of  the  award  should  be 
slated :  2  Saund,  62,  b,  n,  5;  Pei^ry  v.  Nicholson^  1  Burr.  278,  280. 
Where  the  submission  is  according  to  the  ordinary  clause,  "  that  the 
award  shall  be  made  in  writing,  &ic.,  ready  to  be  delivered  to  the  parties, 
&tc.,  or  such  of  them  as  shall  require  the  same,  on  or  before  a  certain 
day,''  it  is  unnecessary  to  state  that  it  was  ready  to  be  delivered,  though 
usual  so  to  do:  Bradsey  v.  Cli/ston,  Cro,  C,  541;  I  Saund,  327,  b.  n. 
Where  the  submission  requires  the  award  to  be  made  in  writing,  under 
the  hand  and  seal,  &c.,  it  is  sufficient  to  allege  it  to  have  been  made 
under  the  hand  and  seal,  Sic,  as  it  must  necessarily  be  intended  to  be 
in  writing:  Carth.  159;  2  Sid.  38.  Where  the  submission  was,  ^<  so 
that  the  arbitrators  made  their  award  in  writing  under  their  hands,^ 
it  was  held  insufficient  to  aver,  <Uhat  the  arbitrators  duly  made  their 
award  in  writing,'^  and  judgment  was  reversed  for  want  of  the  words 
"  under  their  hands:"  Everard  v.  Paterson,  6  Taunt,  625 ;  2 
Marsh,  304,  s,  c.  And  *where  the  submission  is  that  the  award  [*181] 
shall  be  in  writing  under  the  hand  and  seal^  &c.,  it  is  not 
sufficient  to  aver  that  it  was  in  writing  merely,  without  alleging  that  it 
was  under  the  hand  and  seal,  &c.,  as  the  submission  required:  Hender- 
son  V.  fVilliamson,  1  Str,  116,  1  Bulst,  110;  Sallows  v.  Girling^ 
Cro,  J,  278,  2  Saund,  62  (3).  The  award  must  appear  to  be  mutual  and 
certain.  Gray  v.  Gwennap,  1  B.  4'  A,  106,  1  Saund,  327,  a,n,2'j 
and,  if  the  defect  of  the  award  appear  on  the  declaration,  it  will  be  bad 
on  demurrer,  or  after  verdict.  Pit.  need  not  show  the  time  or  place  of 
the  award  made,  2  Bro.  C,  C,  137,  nor  make  a  profert  of  the  award: 
Sly,  459.  It  is  usual  to  aver  that  the  deft,  had  notice  of  the  award;  but 
such  an  averment  has  been  held  not  to  be  necessary,  because  the  deft. 
may  take  notice  of  the  award,  as  well  as  the  pit :  2  Saund,  62,  a.  4. 
'*  If,  however,  it  be  provided  that  the  award  should  be  notified  to  the 
parties,  it  is  no  award  until  notice  be  given:"  i6.,  2  Bulst.  144.  The 
statement  of  the  non-performance  of  the  award  must  be  according  to  the 
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fact:  see  further,  as  to  the  breach,  post^  182,  3.  It  is  not  necessary  to 
aver  a  demand  of  payment  of  the  money  awarded  to  be  paid,  thouj^h  it 
is  to  be  paid  at  a  given  time  or  place,  Rowe  v.  Youngs  2  B,  Sf  B.  233  ; 
but  where,  by  the  award,  the  pit.  on  J3erforming  some  collateral  act,  as,, 
on  giving  a  covenant,  or  the  like,  is  to  be  paid  a  sum  of  money,  at  a  cer- 
tain time  or  place,  it  must  be  stated  in  the  declaration  that  the  pit.  was 
ready  at  the  place  to  peiform  his  part  of  the  award :  Fiizg,  53;  1  Bar* 
nardy  84.  Counts  should  be  inserted  on  the  original  debt,  and  on  an 
account  stated,  under  which  it  is  said  pit.  may  recover  if  he  fails  on  the 
other  counts :  Kingston  v.  Phelps,  Pea,  Rep.  227  ;  King  v.  Bt/tshort^ 

1  Esp,  Rep.  194;  Railey  v.  Lechmere^  ib.^  377  ;  Pearson  v.  Henry j  5 
T.  R.  6. 

Plea^  in  •Assumpsit.']  The  general  issue,  as  in  other  actions  of 
assumfisit,  will  in  most  cases  suffice.  Under  it  the  validity  of  the  award 
may  be  disputed. 

In  Debt]  The  plea  of  nil  debet  will  put  in  issue  the  whole  de- 
claration, as  in  other  actions  of  debt :  posty  **  Debt.'*  Therefore,  where 
the  award  is  bad,  and  the  defect  appears  upon  the  face  of  the  award,  the 
deft,  may  take  advantage  of  its  defects  under  this  plea  :  Sacked  v.  Owen, 

2  Chit,  Rep.  40.     A  tender  or  set-off,  or  the  like,  may  be  pleaded  :  see 
those  titles. 

Declaration  in  Debt  or  Covenant  on  the  Deed  o/ Submission.']  The 
principles  which  govern  these  two  actions  are  the  same  as  in  other  ac- 
tions on  bonds  and  deeds :  see  ^'DgA/,"  ^^Covenant,'*  In  debt  on  the 
bond,  pit.  may  either  set  out  the  condition  and  the  award,  and  assign 
breaches  thereof  in  his  declaration,  or  simply  declare  on  the  bond  itself, 
like  a  common  money-bond,  reserving  the  statement  of  the  award  and 
breach  for  the  replication  ;  and  this  is  the  best  course,  unless  it  be  ap- 
prehended deft,  will  let  judgment  go  by  default:  1  Saund.  58,  n.  1;  2 
Saund.  187,  a.  2.  In  covenant,  the  preceding  observations  on  the  ac- 
tion of  assumpsit  and  debt  on  the  award  itself,  will  for  the  most  part,  be 
applicable.  In  declaring  for  revoking  the  arbitrator's  authority,  the 
breach  must  be  stated  according  to  the  fact. 

Plec^,]    As  in  other  actions  of  debt  on  bond  and  covenant,  the  party 
should  plead  specially  any  matter  of  defence:  post^  "  Debt^*  **  Cove- 
nant.'*    The  usual  pleas  are  non  est  factum ^  no  award  made,  or  "  nul 
agardy*'  performance,  &c.     The  plea  of  non  est  factum  can  only  be 
adopted  for  the  purpose  of  putting  the  bond  of  submission  in  issue: 
Sacketi  v.  Oweny  2  Chit.  Rep.  40. 
The  plea  of  no  award  made  should  be  adopted  where  no  award  has, 
in  fact,  been  made,  or  even  where  an  award  has  b^en  made,  but 
[*182]   not  according  *to  the  submission,  or  which  is  bad  from  any  de- 
fects appearing  on  the  face  of  it;    Fisher   v.  Pimbley^    11 
East,  188,  2  Rich.  C.  P.  44;  Praed  v..Z>.  of  Cumberland,  4  71 
JR.  588. 

Matters  in  excuse  of  performance  or  discharge  should  be  pleaded 
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specially:  Hanson  v.  BoothmMn,  IS  East,  22.  Where  the  deft,  im* 
peaches  the  award  for  matter  extrinsic^  as,  for  not  embracing  all  the  mat- 
ters submitted,  the  proper  course  is  to  add  a  plea  stating  such  defects  : 
Fisher  v.  Pimbley,  11  East^  188;  Mitchell  v.  Staveley,  16  East,  58. 
If  the  arbitrators  have  not  decided  all  matters  referred  to  them,  or  the 
award  is  not  final  or  certain,  but  such  defects  do  not  appear  on  the  face 
of  the  award,  the  facts  constituting  such  defects  must  be  specially  plead- 
ed, to  show  it  to  be  inconclusive  or  uncertain  :  Cargey  v,  ^Aitcheson^  2 
B.  Sr  C.  170;  SD,  fy  R.  433;  2  Bing.  199,  s.  c.  If  either  of  the  parties 
on  the  last  day  request  the  arbitrators  to  deliver  the  award,  and  they  re- 
fuse and  neglect  to  do  so,  the  bond  is  void,  and  the  deft,  should  plead 
the  matter  specially :  3  Mod.  301;  1  Saund.  327,  b,  n.  Deft,  should 
also  plead  a  countermand  of  the  submission  ;  and,  in  such  a  plea,  it  need 
not  be  alleged  deft,  gave  notice  to  the  arbitrators  :  Vynior^s  case,  8  Co. 
162  ;  Marsh  v.  Bulteel,  5  B.^Ji.  507.  It  seems  that  the  collusion,  or 
other  misconduct  of  the  arbitrators,  in  avoidance  of  the  award,  cannot  be 
pleaded,  Wills  v.  Maccarmick,  2  Wills.  148,  1  Saund.  327,  b.  n.  3 ; 
nor  can  it  be  pleaded  where  no  time  is  fixed  for  the  arbitrator  to  make 
his  award,  that  he  made  no  award  within  a  reasonable  time,  as  the  par- 
ties might  have  revoked  their  authority  after  requesting  the  arbitrators 
to  proceed  within  a  reasonable  time :  Curtis  v.  Potts,  3  M.  4'  S.  147. 
Deft,  may  plead  a  lender  or  set-off  to  this  action  :  Ingram  v.  Bernard,' 
1  Ld.  Raym.  636,  post,  those  titles.  The  Statute  of  Limitations 
cannot  be  pleaded  as  a  bar  to  this  action  :  2  Saund.  64  ;  et  post,  that 
title. 

The  plea  of  performance,  after  craving  oyer  of  the  bond,  sets  out  the 
award  without  the  recitals,  according  to  the  terms  of  the  award,  and  the 
non  performance  of  a  condition  precedent,  if  any  :  see  precedents  in 
Hanson  v,  Boothrnan,  13  East,  2?;  3  Chit.  PL  977.  Where  an  award 
comprehends  all  things  submitted,  the  plea  should  state  a  performance  of 
the  whole  award  on  deft.'s  part,  or  a  tender  and  refusal,  which  is  tanta- 
mount;  as,  where,  in  debt  on  bond  conditioned  that  the ,deft.  and  two 
others  should  perform  an  award,  the  deft,  pleads  an  award  that  he  should 
pay  20^.  to  the  pit,  and  each  of  the  others  )SOj.  a  piece,  and  that  he  paid 
20^.  to  the  pit,  but  says  nothing  as  to  the  sums  to  be  paid  by  the  other 
two,  which  he  ought  to  have  done,  inasmuch  as  he  is  answerable  for  the 
whole  money,  the  plea  is  insufficient,  and  the  pit.  has  no  necessity  to 
assign  a  breach :  1  Saund.  324,  a.  n.  3 ;  Genn  v.  Tinker,  3  Lev.  24. 
The  deft  cannot  plead  performance  generally:  6  Mod.  3.  It  suffices  for 
deft  to  allege  that  he  performed  as  much  as  the  award  required  him  to. 
perform :  2  Buls.  93. 

JSeplication,]  If  the  deft  plead  a  bad  plea,  pit  should  demur.  If 
the  deft  shows  the  award  imperfectly  in  his  plea,  pit  should  show  it 
properly  in  his  replication:  1  Saund.  326.  In  a  replication  to  debt  on 
bond  to  perform  an  award,  if  deft  pleads  no  award,  the  pit  must  set  forth 
the  whole  award,  and  assign  a  breach  of  it:  2  Saund.  62;  Fisher  v. 
Pimbley,  \\  East,  188.  In  setting  out  the  award,  it  must  be  alleged  to 
havjs  been  made  according  to  its  iorfii  and  substance,  be.,  and  in  pursu- 
ance of  the  submission :  ante,  180.    It  is  also  usual,  in  stating  the  awards 
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to  allege  that  it  is  made  of  and  concerning  the  premises;  and,  it  is  said 
that  such  allegation  supplies  all  averments  that  the  award  is  conformable 
to  the  submission  in  the  matter  referred:  1  Saund,  324,  n.  2.  If  the 
breaches  in  an  action  on  an  arbitration-bond  be  not  assigned  in  the  decla- 
ration, pit  must  suggest  or  assign  them  under  the  statute  8  and  9  fV.  3, 
c.  11,  if  deft,  lets  judgment  go  by  default,  Welsh  v.  Irelandy 
£*183]  6  Easty  613,  or  pleads  *  non  est  factum  j  or  any  other  plea  not 
leading  to  an  issue  on  the  breaches:  6  East^  613;  2  Chit,  Rep, 
298;  Homfray  v.  Rigbyy  5  M.fy  S.  60,  s.  c,  antey  180.  The  breach  may 
generally  be  assigned  in  the  terms  of  the  award:  Willcocks  v.  NichollSy 
1  Price^  109;  but  all  matters  necessary  to  constitute  the  breach  must  be 
distinctly  staled:  Serra  v.  Fyffe^  1  Marsh.  451;  1  Saund.  103,  d.  But 
it  is  not  necessary  to  add  disjunctive  words,  as,  paid  or  caused  to  be  paid: 
Jlleberry  v.  fVaiby,  1  Str.  231;  1  Saund.  234,  c.  6.     Where  the  breach 

.  of  condition  is  deft.'s  revocation  of  the  arbitrator's  authority,  it  should 
be  so  assigned;  as,  after  a  revocation,  the  authority  of  the  arbitrators 
ceases,  and  the  award  subsequently  becomes  a  nullity;  consequently,  the 
setting  out  of  the  award,  and  assigning  a  breach,  would  be  negatived  by 
evidence,  Vynior^s  case,  8  Rep.  162,  Marsh  v.  Bulteel,  5  B.  fy^.  507; 
and  it  is  unnecessary  to  allege  that  the  arbitrator  had  notice  of  the  revo- 
cation: ib>     And,  though  the  breach  be  informally  stated,  yet  the  court 

*\^ill  give  judgment,  if  it  appear  sufficiently  on  the  record:  Chctrntey  v. 
JVinstaniey,  6  ii((^/,.266.  Where  a  condition  precedent  is  to  be  per- 
formed by  pit.,  he  must  aver  its  performance,  or  an  e?ccuse:  3  Chit.  PI, 
978.  The  want  of  assigning  a  breach  is  matter  of  substance;  and  if 
omitted,  or  a  bad  breach  assigned,  it  will  be  bad  on  general  demurrer,  or 
even  after  verdict,  1  Saund.  103,  n.;  1  Hob.  233. 

As  to  the  conclusion  of  a  replication,  it  would  seem,  that  where  the 
deft,  pleads  performance,  he  should  conclude  to  the  country ;  **  and, 
where  the  deft,  pleads  no  award  made,  and  the  pit,  replies,  setting  out 
an  award,  it  seems  clear,  since  the  case  of  Fisher  v.  Pimbley,  11  East, 
188,  that  such  replication  must  conclude  with  an  averment,  in  order  that 
the  deA.  may  have  an  opportunity  of  pleading  in  his  rejoinder  matter 
which  shows  the  award  to  be  void  in  law/'  1  Saund.  327,  n.  e.y  though 
it  was  formerly  thought  otherwise,  t&.,  n.  1. 

Rejoinder,  fyc.'\  What  must  be  consistent  with  the  plea,  and  not  dis- 
close any  new  matter,  as  it  would  be  thereby  a  departure  from  the  plea* 
<<Thus,  whereto  debt  on  bond  the  deft,  pleaded  no  award  made,  the  pit 
replied,  and  showed  an  award,  the  deft  rejoined  that  other  matters  were 
referred,  of  which  the  arbitrators  had  not  taken  any  notice,  &c.,  and  the 
court  adjudged  that  the  rejoinder  was  a  departure  from  the  plea:"  2 
Saund.  84,  c.  n.  1;  but  see  note  (c),  84,  </.,  where  it  is  stated,  ^that, 
after  a  plea  of  no  award  made,  the  deft,  may  in  his  rejoinder  show  an 
award  void  in  law,"  citing  Fisher  v.  Piinbley,  11  East,  183,  Dudlow 
V.  Watchhorn,  16  East,  41,  fee.  Where  the  deft  pleads  general  per- 
formance of  the  award,  a  rejoinder  of  special  performance,  or  an  excuse 
for  non-performance,  would  be  a  departure :  Co.  Lit.  408.  **  If  the.  re- 
plication set  out  the  whole  award,  and  it  be  void  in  law,  the  deft  should 
demur :  if  it  set  out  only  a  part,  omitting  that  which  makes  the  award 
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Toid,  the  deft,  should  set  out  the  whole  in  his  rejoinder,  and  demur :"  1 
Saund.  327,  b.  n.  g.;  Fisher  v.  Pimbley^  11  East^  188. 


Precedents. 

DECLARATION  IK  A880MPSIT  ON  A  PAROL  SUBMISSION  TO  AN  AWARD. 

{For  commencement^  posU  "  Declaration:')  For  that  whereas,  before  the  makings  of  the 
promise  and  undertaking  of  the^said  deft.,  hereafter  next  meniioned,  certain  differences  had 
arisen,  and  were  then  depending  between  the  said  pit.  and  the  said  deft.,  (touching  and  con- 
ceroieg,  &£.,  anlc,  180),  to  wit,  at,  Sic.  {venxu)'t  and  thereupon,  for  the  putting  an  end  to  the 
said  differences,  the  said  pit.  and  the  said  deft.,  heretofore,  to  wit,  on,  be.  {any  day  about  the 
time),  at,  be,  aforesaid,  each  of  them  respectively  and  mutually  submitted  themxelves  to  the 
award  of  one  C.  F.,  to  be  made  between  the  said  pit.  and  the  said  deft.,  of  and  conc«*rning 
of  the  said  differences,  and  in  consideration  thereof,  and  also  in  consideration  that  the  said 
pit.,  at  the  special  instance  and  request  of  the  said  deft,  had  then  and  there  undertaken,  and 
faithfully  promised  the  said  deft.,  to  perform  and  fulfil  tl^e  award  of  the  said  E.  F.,  to  be  so 
made  between  the  said  pit.  and  the  said  deft.,  of  and  concerning  the  said  differences,  in  all 
things  therein  contained,  on  his,  the  said  plt.*s,  part  and  behalf,  to  be  performed  and  fufilled; 
he,  the  said  deft.,  undertook  and  faithfully  promised  the  said  pit.  to  perform  r^-iQu-t 
*  and  fulfil  the  said  award  in  all  things  (herein  contained,  on  his,  the  said  deft.'s,  [^  1  o4<J 
part  and  behalf,  to  be  performed  and  fulfilled.  And  the  said  pit,  in  fact,  says, 
that  the  said  £.  F.,  having  taken  upon  himself  the  burden  of  the  said  arbitrament,  afterwards, 
lo  wit,  on,  he.  (day  of  award,  or  about  the  time),  at,  be,  aforesaid,  tnade  his  certain  awir^ 
between  the  said  pit.  and  the  said  deft.,  of  and  concerning  the  said  differences,  and  did 
tb«rreby  then  and  there  declare  and  award  that  the  said  deft.  sliouM  ^ly  to  the  said  pit.  the 
sum  of  £100.  for,  and  in  respect,  and  in  full  satisfaction  and  discharge,  of  the  said  differ- 
ences (according  to  Ike  auiardji  of  which  said  award,  the  said  deft  afterwards,  to  wit,  on, 
be,  aforesaid,  had  notice,  ante,  181,  and  was  then  and  there  requested  by  the  said  pit.  to 
pay  him  the  said  sum  of  £100,  and  which  said  sum  of  £100  he,  the  said  deft.,  then  and  there 
ought  to  have  paid  to  the  said  pit.,  according  to  the  tenor  and  effect  of  the  said  award,  and 
bis  promise  and  undertaking  aforesaid;  yet  the  said  deft.,  not'regarding  his  said  promise  and 
undertaking  so  made  as  aforesaid,  but  contriving  and  fraudulently  intending  craftily  and 
tobily  to  deceive  and  defraud  the  said  pit.,  in  this  behalf,  did  not,  nor  would  at  the  same  time 
when  he  was  so  requested  as  aforesaid,  or  at  any  time  afterwards,  pay  the  said  sum  of  £100, 
or  any  part  thereof,  to  the  said  pit.,  but  he  to  do  this  hath  hitherto  wholly  refused,  and  still 
doth  refuse,  to  wit,  at,  be,  aforesaid,  (^dd  counts  on  original  eaute  of  oeHonf  money  eounts, 
and  aecounlt  Uat^.) 

DEBT  ON  AN   AWARD   THAT  DEFENDANT   SHOULD   FAT  COSTS   OF   AN  ACTION   OF   EJECTMENT, 
BROUGHT  AGAINST  HIM  ^   SUBMISSION  MADE  A  RULE  OF  COURT,  AND  COSTS  TAXED,  bc. 

For  that,  whereas,  heretofore,  to  wit,  on,  be,  at,  be,  a  certain  action  of  ejectment  being  then 
depending  and  at  is«ue  in  the  court  of  our  said  lord  the  king,  at  Westr.,  wherein  one  John 
Doe  (on  the  demise  of  the  said  A.  B.)  was  the  pit.,  and  the  said  C.  D.  was  deft.,  it  was  then 
«nd  there,  by  a  certain  agreement  in  writing,  bearing  date,  be,  agreed  by  and  between 
them,  the  said  A.  B.  and  the  said  C.  D.,  that  all  matters  in  difference  between  them,  and  the 
title  to  the  premises  in  question,  and  the  pleadings  in  the  said  cause  mentioned,  should  be 
referred  to  the  award,  arbitrament,  and  determination,  of  E.  F.,  as  an  arbitrator  indifferent- 
ly chosen  between  the  said  parties,  that  the  said  £.  F.  should  make  his  award  in  writing, 
ready  to  he  delivered  to  the  said  parties  on  or  before,  be,  then  next ;  and  that  he,  the  said 
arbitrator,  should  have  full  power  to  order  and  direct  that  judgment  in  the  said  cause  should 
be  entered  for  the  pit. ;  that  judgment,  as  in  case  of  nonsuit,  should  be  entered  for  the  deft., 
as  the  said  E.  F.  should  think  proper,  and  generally  to  make  such  other  orders  therein  as  to 
him,  the  said  E.  F.,  should  seem  meet,  as  In  and  by  the  said  agreement,  reference  being 
thereunto  had,  will,  amongst  other  things,  more  fully  and  at  large  appear.  And  the  said 
A.  B.  in  fact  saith,  that,  after  making  the  said  agreement,  and  within  the  time  limited  for 
making  the  said  award,  to  wit,  on,  be.,  at,  be,  aforesaid,  the  said  E.  F.,  in  pursuance  of  the 
agreement,  having  accepted  and  taken  upon  himself  the  said  reference,  did  take  and  publish 
his  award  in  writing,  of  and  concerning  the  premises  so  referred,  as  aforesaid,  and  ready  to 
be  delivered  to  the  said  parties,  and  bearing  date,  be,  last  aforesaid  ]  and  did  thereby  then 
and  there  award,  amongst  other  things,  that  he,  the  said  C.  D.,  should,  within  three  months 
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of  the  laid  award,  pay  to  him,  the  laid  A.  B.,  or  bis  attorney,  his  taxed  costt  ai  deft,  in  the 
said  ejectment,  as  by  the  said  award,  reference,  he ,  being  thereunto  had,  wiU,  amongst 
other  things,  mors  fully  and  at  large  appear.  And  the  said  A.  B.  in  fact,  further  saiih,  (hat 
the  costs  of  the  said  A.  B.,  in  the  said  cause,  were  afterwards,  to  wit,  on,  inc.y  duly  taxed  at 
a  large  sum  of  money,  to  wit,  &c. :  of  all  which  premises  the  said  deft,  afterwards,  to  wit, 
on,  &.C.,  at,  &c  ,  had  notice ;  yet  the  said  deft,  hath  not  paid,  or  caused  to  be  paid,  onto  the 
said  A.  B.,  or  his  attorney*  the  said  sum,  Slc,  for  the  costs  and  charges  aforesaid,  bnt  hath 
hitherto  wholly  refused  and  neglected  so  to  do,  and  therein  wholly  failed  and  made  default, 
thereby,  &c.    (^etioae^evU  and  common  eounlt,  post,  **Debt.") 

FLKA  in  DEBT  OR  ARBITRATIOn-BOirD,  VO  AWARD  MAOB. 

[*1 861  *(^ctio  nofif  after  craring  oyer  of  the  bond  and  eondUion,  for  the  performante  of 
J  avard:  tee  ''Debt^  Bond.'*)  Because  he  says,  that  the  said  E.  F.  and  G.  H.,  (he 
arbitrators  named  in  the  snid  condition,  did  not,  on  or  before  the  said  —  day  of  — »,  A.  D. 
,  make  any  award  in  writing,  under  their  hands  and  seals,  of  and  concerning  the  pre- 
mises in  the  said  condition  mentioned,  and  so  referred  as  aforesaid,  ready  to  be  delivered  to 
the  said  parties  in  difference,  according  to  the  said  condition.  And  this,  &c.  (Conclude 
wUh  a  verification  in  dcbl,  potty  **Debt.") 


Evidence  for  Plaintiff. 

The  Submission."]  In  an  action  on  the  award,  pit.  must  prove  the 
submission,  and  that  deft,  was  bound  by  it  When  the  submission  is  by 
parol,  it  should  be  proved  by  witnesses  present  on  the  occasion.  Proof 
of  the  parties  subpiitting  to  be  examined  by  an  arbitrator  or  umpire,  aa 
to  the  matter  in  dispute,  would  be  strong  evidence  of  the  submission : 
Matson  v.  Trower^  R.  fy  M.  17.  Proof  of  submission  by  an  agent  or 
attorney  will  suffice,  -Dyer,  216,  Caj/hill  v.  Fitzgerald^  1  fVils.  28, 
Burrell  v.  Jones^  SB.^^.  47,  Bac.  M.  Arht.,  C,  Filmer  v.  Delher, 
3  Taunt.  486;  but  not  by  a  partner,  Stead  v.  Salt,  3  Btng,  103;  and 
9ig^  to  who  may  submit  to  arbitration,  see  3  Chit.  Com.  L.  640.  Where 
the  submission  is  by  writing,  not  under  seal,  it  should  be  produced,  and 
proved,  as  in  other  cases;  post,  "Written  Evidence.^  If  the  submis- 
sion were  by  deed,  the  deed  must  be  produced,  and  proved,  as  in  other 
cases;  post,  ^^Deeds:^^  and  where  the  deed  is  signed  by  several  parties, 
submitting  several  disputes  by  the  same  instrument,  it  would  seem  that 
it  is  necessary  to  prove  the  execution  of  all  the  parties  to  the  submis- 
sion, as  the  consideration  for  each  for  entering  into  the  submission  was, 
that  the  disputes  of  each  party  should  be  settled,  not  only  as  to  one,  but 
as  to  all :  Antrum  v.  Chase,  15  East,  209;  1  Thil.  EvL  380.  If  the 
award  has  been  made  by  reference,  under  a  judge's  order,  or  an  order 
of  nisi prius,  which  has  been  made  a  rule  of  court,  the  production  of  the 
original  rule  of  court  is  of  itself  sufficient  evidence,  without  further  proof^ 
Hill  V.  Halford,  4  Camp.  17;  and,  if  the  action  is  brought  in  the  same 
court,  an  office-copy  of  the  rule  will  suffice,  ib.;  post^  ^^Rule  C(f 
Court:^ 

Arbitrator's  or  Umpire's  Authority."]  This  must  be  proved  by  the 
submission.  If  the  award  be  made  by  an  umpire,  authorized  to  be  called 
in  by  the  submission,  his  appointment  should  be  proved;  the  recital  in 
an  award  signed  by  the  two.  arbitrators,  is  not  sufficient  evidence  of  the 
appointment:  Still  v.  Ha{ford,  4  Camp.  19. 
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Time  qf  Making  the  ^wardJ]  The  award  must  be  proved  to  have 
taken  place  according  to  the  terms  of  the  subniissioni  within  the  limited 
time :  1  Saund.  327 y  6.,  n.  3.  If  the  time  has  been  enlarged  according 
to  the  submission,  pit.  need  not  prove  the  precise  day  of  the  enlarge- 
ment, as  stated  in  the  declaration:  Sioinford  v.  Bum^  Gowy  C.  6. 
Proof  of  enlargement  by  the  consent  of  deft/s  attorney  will  suflSce  to 
bind  deft:  7  Price^  644.  In  a  case  where  there  was  a  proviso  in  the 
judge's  order  for  ther  reference,  that  the  award  should  be  made  by  a 
certain  time,  but  tha^  if  the  arbitrator  should  not  then  be  prepared,  that 
the  time  might  be  enlarged  as  he  might  require,  and  a  judge>of  the.court 
think  reasonable  and  just,  it  was  held  that  the  time  for  making  the 
award  was  proved  to  have  been  enlarged,  by  the  arbitrator's  indorsing 
on  the  order,  on  the  day  preceding  the  expiration  of  the  original  time, 
that  he  required  further  time,  though  the  judge's  order,  granting  that 
further  time,  was  not  obtained  till  a  subsequent  day :  Heid  v.  Fryalty  1 
M,  fy  S,  2.  Proof  of  an  enlargement  by  mutual  consent  does 
not  cure  the  objection  of  the  aW^d  being  made  after  *the  time  [*186] 
limited  by  the  submission,  which  was  by  bond :  Brown  v. 
Goodmany  3  T.  S.  502y  n.  If  no  time  be  limited  for  making  the  award, 
pit.  should  show  that  the  arbitrator  made  it  within  a  reasonable  time,  or 
a  time  acquiesced  in  by  deft.:  Curtis  v.  PottSy  5  M.  ^  S.  147. 

The  Award  itself  must  be  produced,  duly  stamped:  Preston  v.  East- 
woody  7  T.  R.  96.  The  execution  of  it  must  be  proved  by  the  attesting 
witness,  if  any,  or  by  proof  of  his  death,  and  his  handwriting;  and,  in 
that  case,  by  other  evidence  of  the  arbitrator's  handwriting.  In  an  ac- 
tion of  debt  or  covenant,  if  deft,  by  his  pleadings,  does  not  deny  the 
award  set  out,  pit  need  not  prove  it. 

Breach^]  The  breach  of  the  award  must  be  proved,  as  stated,  unleis 
deft  by  his  pleadings,  admits  it  Pit  need  not  prove  deft  had  notice  of 
the  award,  unless  that  be  a  condition  to  its  performance :  2  Saund. 
62,  a.  n.  If  the  award  enjoin  the  performance  by  the  pit  of  any  colla- 
teral act,  as  a  condition  precedent  to  his  suing  for  the  recovery  of  a  sum 
of  money,  payable  at  a  particular  time  or  place,  he  must  prove  that  he 
has  done  such  act,  and  made  a  demand  of  the  money,  or  attended  at  the 
time  and  place  directed :  Everard  v.  Patersony  2  Marsh.  304 ;  6 
Taunt.  625,  s.  c. 

Damages,'}  These  will  be  ascertained  by  the  evidence  of  the  breach. 
If  the  award  be  of  money  due  on  a  balance  of  accounts  to  be  paid  on  a 
particular  day  and  place,  if  pit  proves  a  demand  at  such  time  and  place, 
he  will  get  interest :  Pinhom  v.  Tuckingtony  3  Camp.  468 ;  Marson 
V.  Barbery  Gow,  C.  18. 

Evidence  for  Defendant. 

Deft  may  avail  himself  of  any  legal  objection  to  the  validity  of  the 
award  apparent  on  the  face  of  the  pleadings,  or  that  there  is  a  variance 
between  the  award  declared  upon  and  that  produced  in  evidence,  or  any 
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variance  in  the  description  of 'the  parties  to  the  deed,  Winter  T.  White^ 
\  B.fy  B.  350y  3  Moo.  674 ;  and,  under  the  plea  of  no  award  made,  deft, 
may  take  advantage  of  any  material  variance  between  the  award  pro- 
duced in  evidence  and  that  set  forth  in  the  replication;  but  cannot  go 
into  objections  to  the  award  in  point  of  law:  1  Sailnd.  327,  b.  n.  3  ; 
Foreland  v.  Marygoldj  1  Salk.  72.  "  And,  if  courts  of  law  have  not 
any  jurisdiction  of  the  award,  so  that  there  is  no  power  to  make  an  ap- 
plication for  setting  it  aside,  the  deft,  may  show  some  irregularity  by 
matter  extrinsic,  such  as  want  of  notice  of  the  meeting,  or  collusion  in 
the  arbitrator;  but,  if  a  court  of  law  has  such  jurisdiction  (as  where  the 
reference  is  by  rule  of  court,  &c.,  or  by  virtue  of  9  and  10  Will.  3,  c. 
15),  he  cannot,  in  such  cases,  impeach  the  award  by  proof  :^'  2  PhiL 
Evi.  108 ;  2  Saund.  62^  b,  n./.;  1  Saund.  327,  c;  fVills  v.  Maccctr- 
mickf  2  Wile.  148.  In  an  action  for  non-performance  of  the  award, 
deft,  may  also  show  pit's  death  before  the  delivery  of  the  award,  where- 
by the  arbitrator's  authority  is  determined,  2  Saund,  133,  &,  Dowse  v. 
Coxe,  3  Bing.  30,  31 ;  or  any  other  fact,  showing  a  revocation  of  the 
submission  :  and,  where  no  time  is  limited  for  the  arbitrators  to  make 
their  award,  he  may  prove  notice  to  the  arbitrators  to  proceed  within  a 
reasonable  time,  and  their  neglect  so  to  do ;  and  that,  thereupon,  he  re- 
yoked  his  submission:  ib.;  Curtis  y.  Potts^^  3  M,  fy  S.  145.  It  mieht^ 
also,  it  seems,  be  a  sufficient  defence  in  evidence,  that  witnesses,  before 
the  arbitrator,  were  not  examined  upon  oath,  thoueh  the  objection  was 
taken  at  the  time,  Sidout  v.  Pye^  I  B.  fy  P.  91 ;  out  it  has  been  held, 
that  evidence  of  the  parties  having  been  examined  separately,  and  in  the 
absence  of  each  other,- was  not  sufficient:  Matsonv.  Trouper,  B.  fyM.  17. 

If,  upon  a  reference  to  arbitration,  either  party  is  precluded  by 
[*187]  the  terms  of  the  rule  from  going  into  *evidence  of  that  which 

he  is  desirous  to  try,  his  remedy  is  to  move  to  set  aside  the  rule 
of  reference,  but  he  cannot  impeach  the  award:  JDoed.  Carlisle  v.  Mor- 
peth, 3  TifUnt.  378;  Prosser  v.  Goringe,  ib.,  432.  If  the  award  was 
made  after  the  limited  time,  deft,  should  be  prepared  to  show  it,  though 
the  burden  of  proving  the  contrary  lies  on  pit 
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Form  qf  Remedy,  187. 
Form  €f  Pleadings,  188. 

Declaration,  ib. 

Pleas  f  190. 

B^lication,  192. 
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Precedents^  t ft. 

Declaration  on  Bail-Bond^  where  ov^iginal  Jictiotk  by  Bill  of 
Middlesex  or  Latitat,  1^2. 
the  like  in  C.  P.,  194. 

Plea,  no  Process  against  Principal,  ib. 
Comperuit  ad  Diem,  ib. 
Evidence  for  Plaintiff,  195. 

Non  est  factum,  ib. 

Nil  debet,  ib. 

Comperuit  ad  Diem,  ib. 

No  Process  against  Principal,  ib. 

No  Process  as  that  stated  in  Declaration,  ib. 

No  Affidavit  filed,  ib. 

Debt  levied  on  Principal,  196. 

Ease  and  Favour,  ib. 

No  Jissignmentiib. 

Sum  Recoverable^  ib. 
Evidence  for  Defendant,  ib. 

Non  est  factum,  ib. 

Comperuit  ad  Diem,  ib. 

No  Process  as  that  stated  in  Declaration,  ib. 

Debt  levied  on  Principal,  197. 

Ease  and  Favour,  ib. 


Form  of  Remedy. 

The  forn  of  remedy  by  action  on  a  bail-bond  is  debt  The  action 
may  be  brought  in  the  name  of  the  sheriff  or  the  assignee,  if  it  has  been 
assigned  under  the  4  Anne,  c.  16,  s.  20.  Seyeral  actions  against  the 
bail  and  principal,  separately,  at  the  same  time,  are  not  allowed,  unless 
for  some  good  reasons,  as  that  the  parties  cannot  be  served  with  process, 
&c.:  Key  v.  Hill,  %  B.  fy  A.  598 ;  i  Chit.  Rep.  337,  s.  c,  Abbott,  C.  J., 
diss.;  8  Price,  174.  The  action  cannot  be  brought  in  C.  P.,  pending 
a  rale  to  bring  in  the  body:  IHdd,  297.  The  action  by  the  assignee 
must  be  brought  in  the  same  court  from  whence  the  process  issued  on 
which  the  bail-bond  was  taken :  Chesterton  y.  Midalehurst, 
1  Burr.  642;  Walton  v.  *Beat,  3  ib.,  1923;  Barnes  92,  117;  [*188j 
Morris  v.  Rees,  3  Wils.  348.  If  the  original  action  be  insti- 
tuted in  an  inferior  court,  the  action  upon  the  bail-bond  must,  notwith- 
standing be  brought  there,  Dixon  v.  Helsop,  6  T.  R.  365,  Donatty  y. 
Barclay,  8  ib.  152,  1  Burr.  643,  though  the  deft,  bean  attorney  of  an- 
other court :  Barnes,  117.  This  rule  applies,  in  the  King's  Bench,  to 
actions  brought  on  the  bail-bond  by  the  sheriff  himself,  as  well  as  his 
assignee,  Donatty  v.  Barclay,  8  T.  R.  152,  sed  qussre;  but  it  is  other- 
wise in  the  C.  P.,  Newman  y.  Fawcitt,  1  H.  Bla.  631,  and  Exchequer, 
8  Price,  174.  And  the  sheriff  is  not  bound  by  the  rule,  though  the 
action  be  brought  in  the  wrong  court:  this  is  no  defence  under  the  plea 
of  non  est  factum:  Wright  v.  Walmsley,  2  Camp.  396.  An  appli- 
cation may  be  made  to  set  aside  the  proceedings,  ib.,  or  deft,  may  plead 
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in  abatement  to  the  juriadiction,  iA.,8  Price,  176;  or  demur,  ib.  The 
pit  has  no  remedy  on  the  original  consideration,  whilst  he  retains  his 
right  to  sue  on  the  bail-bond,  after  assignment  to  liim :  JHdd,  301,  i  Chit. 
Rep,  394,  n.  The  courts  will  set  aside  the  proceedings,  in  cases  of  ir- 
regularity, or  for  laches,  Tidd,  301;  or  stay  the  proceedings  on  terms, 
ib.  301,  495,  be. 

Form  of  Pleadings, 

Declaration,']  The  general  rules  as  to  the  declaration  in  debt  here 
prevatl.  If  the  action  be  at  the  suit  of  the  sheriff,  the  declaration  is 
simply  on  the  bond,  without  setting  forth  the  condition,  and  such  bond 
is  not  within  the  8  and  9  Wm,  3,  c.  11,  s,  8,  requiring  a  suggestion  of 
breaches:*  Moody  v.  Pheasant ^  2  B.  fy  P.  446.  If  the  action  be  at  the 
suit  of  the  assignee,  the  condition  of  the  bond  and  breaches  are  stated, 
to  show  why  the  pit  may  sue  as  assignee. 

If  the  bond  was  assigned  after  the  first  day  of  term,  the  declaration 
must  be  entitled  specially,  or  it  will  be  demurrable,  Pt^h  v,  Robinson, 
1  21  i?.  116;  Dickenson  v.  Plaisted,  7  T,  R.  474,  or  bad  after  verdict, 
ib,,  sed  quaere;  but  pit  however,  may  amend:  ib. 

The  venue*  being  transitory,  may  be  laid  in  any  county,  the  declara- 
tion stating  the  assignment  to  have  .been  made  in  that  county:  Gregson 
V.  Heather,  2  Str.  727;  2  Ld.  Raym,  1455,  s,  c;  Impey,  6. 

Although  the  action  is  brought  by  an  executor  of  the  assignee,  it  may 
be  in  the  debet  and  detinet,  1  Sel,  N.  P.  570.  As  to  the  sheriff's  de- 
scription, infra. 

The  writ  in  the  original  action  should  be  stated  accurately.     The  day 
as  laid  to  the  issuing  of  it  may  be  either  the  day  of  the  teste,  or  actual 
issuing,  or  any  other  day  about  the  time,  if  laid  with  a  mdelicet.    The 
statenUNiA  of  the  court,  out  of  which  the  writ  issued,  should  be  correct: 
Impejf  V.  Taylor,  3  M,fyS.l66;  Mill  v.  Pollow,  1  Moo.  19,  7  Taunt. 
271,  s,  c,    A  bill  of  Middlesex  should  be  described  as  a  precept:  Har- 
ris  V.  Bernard,  2  Str,  1069.    The  usual  allegation  of  the  court,  at  the 
issuing  of  the  writ,  then  and  still  being  at  Westr.  is  unnecessary,  and 
sometimes  improper,  as  where  the  writ  is  stated,  without  a  videlicet,  to 
have  been  sued  out  in  vacation:  Hart  v.  Hingeston,  5  Burr,  2586; 
Luckett  y.  Plummer,  5  Moo,  538;  2  B.fy  B,  659,  s.  c.    The  name  of 
the  person  against  whom  the  writ  is  stated  to  have  been  issued,  must  be 
accurately  stated:  Scandover  v.  Warner,  2  Camp.  270;  ^mey  y.  Long, 
1  ib,  14;  Brown  v.  Jacobs,  2  Esp,  Rep.  1726.     Where  it  was  averred 
\n  the  declaration,  that,  by  a  writ  of  latitat,  the  sheriff  was  command- 
ed to  take  one  *'F.  J.,  by  the  name  of  J.  «71,"  an  examined  copy  of  the 
latitat  was  given  in  evidence,  commanding  the  sheriff  to  take  *«J.  J." 
The  bail-bond  was  signed  by  the  principal  **  F.  J.,  arrested  by  the  name 
of  J.  J.>"  and  the  pits,  offered  to  prove  that  this  person  was  their  debt- 
or, ^hom  they  intended  to  hold  to  bail.     Lord  Ellenb.  said  ^<The  writ 
must  speak  for  itself.     1  cannot  hear,  that,  instead  of  A.  B., 
[*189]  mentioned  in  the  writ,  it  was  *meant  that  the  sheriff  should  ar- 
rest  X.  Y.,"  and  the  pits,  were  nonsuited :  Scandover  v.  JVar* 
ner,  2  Camp.  270;  miks  v.  Lorck,  2  Taunt.  399.    Where  the  deda- 
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ration  stated  that  the  sheriff  was  commanded  to  take  the  said  deft. 
Thomas  Jitwoodj  to  answer  the  pit.  of  a  plea  of  trespass,  ^'  and  also  to 
a  bill  of  the  said  pit,  against  the  said  deft,"  it  was  holden  to  be  clearly 
defective,  but  the  court  gave  leave  to  amend,  on  payment  of  costs:  1 
2>.  fyR.  551.  Where  a  latitat  against  D.  and  two  others,  was  stated  as 
a  latitat  against  D.  and  John  Doe^  it  was  ruled  no  variance:  1  T.  R.  238. 
A  writ  directed  generally  to  the  sheriff  of  a  county,  may  be  described 
in  pleading,  as  directed  to  the  individual  who  was  in  fact  the  sheriff  of 
the  county,  when  the  writ  issued :  therefore,  where  the  declaration 
stated  that  a  person  sued  out  a  writ,  directed  to  C.  Smith,  Esq.  and  Sir 
R.  Phillips,  Knt  sheriffs  of  the  county  of  Middlesex,  it  was  held  suffi- 
cient; but,  as  the  two  officers  in  that  county  constitute  but  one  sheriffs 
it  has  been  held  to  be  demurrable  to  describe  them  as  sheriffs^  MS.: 
Sheriffs  of  Midlx.  v.  Barnes^  2  Ld.  Raym.  1135;  Bac.  Ah.  Shf  K. 
162.  The  feturn-day  of  the  writ  must  be  stated  accurately:  Everett  v. 
Tunnardj  2  Chit.  Rep.  624.  A  reference  to  the  clausum  fregit  part 
of  a  writ  is  not  necessary,  Luckett  v.  Flummery  2  B.fy  B.  659, 1  Moo. 
538,  s.  c.y  that  to  the  ac-etiam  part  being  sufficient. 

The  endorsement  for  bail  should  be  stated  accurately.  Where  the  writ 
states  the  endorsement  to  levy  the  sura,  together  with  the  sheriff's  pound- 
age, officers'  fees,  and  other  legal  charges,  and  incidental  expenses  at- 
tending the  same,  and  the  writ,  when  produced,  is  to  levy  the  sum,  to- 
gether with  the  sheriff's  poundage,  officers'  fees,  &c.,  it  is  a  fatal  vari- 
ance. Stiles  V.  Rawlins f  5  Esp.  Rep.  133 ;  but  see  Cousins  v.  Brown^ 
R.  fy  M.  292.  But,  where  the  declaration  stated  the  writ  to  have  been 
endorsed  for  £24,  and  the  writ  produced  was  endorsed  ^^  for  JS24  and  up- 
wards, besidies,  &;c."  it  was  held  by  Mbotty  C.  J.^  to  be.no  variance; 
Williams^  as  Sheriff  of  Middlesex^  cited  2  Chit.  PI.  447,  (ft.)  It  is 
usual  to  state  that  it  was  by  virtue  of  an  affidavit,  but  it  is  better  omitted, 
as  such  allegation  will  require  to  be  supported  by  proof:  Webb  v.  Heme^ 
1  B.  Sf  P.  280 ;  Whiskard  v.  Wilder^  1  Burr.  330 ;  2  Moo.  632,  post. 
The  bond  is  not  void  because  there  was  no  affidavit,  or  the  sum  sworn 
to  be  not  endorsed  in  the  writ,  1  Burr.  330;  but  see  Hill  v.  Heakj  2 
N.  R.  202 ;  semb.  contra. 

The  delivery  of  the  writ  to  the  sheriff,  and  the  arrest,  are  next  stated, 
but,*  <<  it  is  not  necessary  to  state  the  arrest,  and  if  stated,  it  is  not  tra- 
versable: for  the  words  of  the  stat  4  An.  c.  16, «.  20,"  and  the  sheriff 
taketh  bail  from  such  person,  against  whom  such  writ,  bill,  or  process, 
is  taken  out,  are  general  enough  to  include  the  case  where  the  party  has 
not  been  arrested :  Waikins  v.  Parry ,  1  Str.  444 ;  Haley  v.  Fitzge- 
raldj  ib.  643 ;  2  Saund.  59,  a. 

The  day  of  stating  the  arrest  is  immaterial.  The  bail-bond  must  next 
be  stated,  and  this  accurately.  The  date  of  it  should  be  stated  accurate- 
ly, if  pit  profess  so  to  do ;  '^  the  bond  must  also  be  taken  by  the  slusriff 
before  the  return-day  of  the  writ,  otherwise  it  is  void,  Pullein  v.  Ben- 
sonj  1  Ld.  Raym.  352,  on  nan  est  factum^  Thompson  v.  Rock,  4  M. 
fy  S.  338;  so  it  is  void,  if  executed  before  the  condition  is  filled^up: 
Powell  y.  Duffy  3  Camp.  181 ;  2  Saund.  60.  If  it  appears  by  the  de- 
claration that  the  bond  is  void  by  the  provisions  of 'the  stat  23  H.  6,  c. 
9y  the  declaration  will  be  bad,  either  upon  a  general  demurrer,  or  upon 


222  BAIL-BOND, 

« 

arrest  of  judgment,  after  verdict  upon  a  plea  of  non  eat  f actum.  Sa- 
muel  V.  Evansy  2  T.  B.  569 ;  Thompson  y.  JRock^  4M.^S.  338.  It 
is  sufficient  to  declare  on  the  bond,  according  to  its  legal  effect,  without 
stating  the  very  words  of  the  condition,  trough  v.  Sussellj  1  Marsh. 
217,  Shaw  V.  LeSf  3  Stark.  76  j  and,  where  the  condition  was,  that  the 
party  should  appear  before  the  king  at  Westr.,  and  the  writ  to  appear 
before  the  king,  wheresoev^er,  8z;c.,  it  was  held  to  be  an  immaterial  vari- 
ance: Jones  V.  Blainf  9  East^  55 ;  3  Moo.  214.  But  where  the  writ 
was  to  appear  before  H.  M .  justices  of  the  bench  at  Westr.  and 
[*190]  *the  condition  before  the  king  at  Westr.,  it  was  held  fatal,  be- 
ing different  courts:  Renalds  v.  Smith,  6  Taunt.  521;  2 
Marsh.  258,  s.  c.;  2  Saund.  60.  Where  the  writ  was  to  answer  the  pit 
in  a  plea  of  debt  ybr  three  hundred  and  twenty  pounds^  or  in  a  plea  of 
trespass,  with  an  ac-etiam,  and  the  condition  was  to  answer  the  pit  in 
a  plea  of  debt  or  trespass  generally ,  or  without  mentioning  the  plea  at 
all,  the  variances  were  holden  to  be  immaterial,  Villiers  v.  Hastings 
Cro.  J.  286,  Kirkebridge  v.  Wilson,  2  Lev.  123, 2  Show.  51,  T.  Jones, 
137, 138,  6  Mod.  122, 10  Mod.  327,  Tidd,  223 ;  but  see  More  v.  Finch, 
2  Lev.  \11,  semb.  contra  ;  for  the  statute  only  requires  a  bond  conditioned 
for  the  deft's  appearance,  and  the  description  of  the  plea  is  merely  sur* 
plusage.  And,  where  the  sheriff,  upon  an  original  writ  in  a  plea  of 
trespass  on  the  case  on  promises,  took  a  bail-bond  conditioned  for  the 
deft's  appearance,  to  answer  the  pit  in  a  plea  ol  trespass  the  court  held 
it  to  be  valid,  Owen  v.  Nail,  6  T.  R.  702;  and  see  Luckett  v.  Plummet, 
2  B.fy  B^659\  5  Moo.  350,  s.  c.  So,  where  the  writ  in  trespass  was  to 
appear  before  the  Lord  the  King  at  Westminster,  and  the  condition  was 
to  appear  before  ih%  justices  of  the  King^s  Bench  at  Westminster, 
Kir  bride  v.  Dyke,  2  icv.  180,  T.  Jones,  46,  s.  c,  iMwson  v.  Had- 
dock, 2  Vent.  237, 238,  the  bond  was  holden  good;  and,  where  the  writ 
by  original  was  returnable  before  the  lord  the  king  wheresoever  he  shall 
then  be  in  England,  and  the  condition  was  without  the  words  whereso- 
ever,.^c,  the  court  gave  judgment  for  the  pit.  in^n  action  upon  the  bond, 
aaying,  they  would  understand  that,  by  Appearing  before  the  king  was 
meant  before  the  kitig  in  his  court,  and  not  before  the  king  in  person  : 
Shuttleworthv.  Pilkington,  2  Sir.  1155-6.  So,  where  Uie  condition 
of  the  bond,  in  an  action  by  original,  was  to  appear  before  the  king  at 
Westminster,  it  was  deemed  sufficient,  Jones  v.  Blain,  9  East,  55 ; 
but  see  Marsh  v.  Blackford,  1  Chit.  Sep.  323. 

The  breach  of  the  bond  by  reason  of  the  non-performance,  should  be 
stated  according  to  the  words  in  the  condition. 

In  stating  the  assignment,  the  date,  if  professed  to  be  stated  without 
a  videlicet,  should  be  according  to  the  fact  The  assignment  may  be  al- 
leged to  have  been  made  in  a  county  different  from  that  in  which  the 
bail-bond  was  given,  Gregson  v.  Heather,  2  Str.  727 ;  2  Ld.  Baym. 
1455 ;  Fortesc.  366 ;  but,  query,  if  the  bond  must  not  be  assigned  in  the 
sheriff's  bailiwick :  Impey,  16;  Dalt.  22.  It  suffices  to  state  the  assign- 
ment was  made  according  to  the  statute,  without  stating  it  was  sealed  or 
witnessed,  Dawes  v.  Papworth,  Wilks,  408-9,  2  Saund.  61,  A.,  Lease 
V.  Box^  1  Wils.  l)n ;  or,  if  i|;  be  stated  to  be  witnessed,  it  is  not  neces- 
sary to  state  the  names  of  the  witnesses:  ib.    If  the  assignment  i^ppear 


BAIL-BOND.  22S 

on  the  declaration  to  hare  been  attested  by  one  witnem  only,  it  will  be 
demurrable :  JViUeSj  409,  n. "  As  the  assignment  is  not  by  deed,  a  pro* 
fert  is  unnecessary:  Lease  ▼.  Box^  1  Wila.  12L 

The  declaration  should  state  the  money  is  due  from  the  bail|  and  not 
from  the  principal;  for,  where  it  concluded,  <<  whereby  an  action  hath 
accrued  to  the  pit.  to  demand  and  have  of  the  principal^'  (instead  of  the 
bail),  and  stated  non-payment  by  the  principal,  it  was  held  bad  on  special 
demurrer:  Morgan  v.  Sargent^  I  B.  ^  B.  68. 

Plea.]  The  general  rules  as  to  pleas  in  debt  here  preyail ;  past, 
^'JDebt.'' 

Defl.  may  plead  non  est  factum;  nil  debet  is  a  bad  plea,  and,  if 
pleaded,  pit  should  demur  to  it ;  for  if  he  joins  issue  on  it,  he  wilt  be 
bound  to  prove  every  material  averment  in  his  declaration,  and  also  let 
the  deft,  into  any  defence  which  he  may  have  to  the  action:  Rawlins 
T.  Danversy  5  Esp.  38;  see  1  Selw.  N.  P.  583.  Deft,  may  show,  under 
this  ple^,  a  material  variance  between  the  bond  and  condition,  as  set 
forth  in  declaration,  Morgan  v.  Edwards^  )d  Marsh.  96,  6  Ihunt.  394, 
s.  c,  Baker  v.  Netobiggen,  B.  ^  M.  93,  supra;  or  that  the 
bond  is  void  by  erasure,  *alteration,  cancelling, '&c.,  Whelp^  [*191] 
dale^s  case^  5  -Co.  119,  Co.  lAt.  356,  n.,  ante^  76 ;  or  by  mat- 
ter of  fact  that  voids  it  in  law:  as,  coverture.  Id  Mod.  609,  Lambert  y. 
Aildnsy  2  Camp.  272,  post,  ^^Debt;^^  lunacy,  Yates  v.  Boen^  2  Str. 
1104,  Faulder  v.  Silk^  3  Camp.  126 ;  drunkenness,  B.  N.  P.  l72,post, 
'^Drunkenness;^*  delivered  as  an  escrow,  Stoytes  v.  Pearson,  4  Esp. 
Bepi  255^  post;  that  it  was  dated  and  taken  after  the  return-day  of  the 
writ,  Thompson  v.  Roek^  4  M.  ^  S.  338,  Samuel  v.  Evans^  2  T.  i7« 
569;  or  that  the  condition  was  not  filled  up  when  it  was  made,  Powell 
T.  Bujfff',  3  Camp.  181;  see  Com.  Dig.  Fait.  a.  1;  but  intrinsic  matter, 
which  shows  that  the  deed  was  voidable,  as  that  it  was  not  made  accord- 
ing to  the  23  H.  6.  c.  9,  or  that  there  was  no  process  to  arrest  the  deft. 
Say.  116,  must  in  general  be  pleaded.  The  circumstance  of  the  action 
being  brought  in  the  wrong  court,  as  we  have  seen,  cannot  be  taken 
advantage  of  under  this  plea:  ante,  188.  The  irregularity  should  he- 
made  as  a  ground  of  motion  to  set  aside  the  proceedings,  or  deft  should 
plead  in  abatement  or  demurrer,  ante,  188.  If  the  bond  or  condition 
be  incompatible  with  the  23d  H.  6,  c.  9,  and  the  defect  appear  in  the 
declaration,  it  need  not  be  pleaded;  and  the  objection  will  be  bad  even 
after  verdict:  Samuel  v.  Evans^  2  T.  B.  569. 

The  mere  practice  of  the  court  cannot  be  pleaded,  if  the  practice  doei 
not  go  to  the  merits  of  the  defence ;  such  a  plea  neither  avoids  nor  de- 
nies the  facts  in  the  declaration.  The  mode  of  taking  advantage  of  irre- 
gularities in  practice,  is  by  application  to  the  court,  or  plea  in  abate* 
ment:  5  Moo.  168;  Ball  v.  Swan,  I  B.^Ji.  393.  The  deft  cannot 
plead  that  the  cause  was  out  of  court  for  want  of  a  declaration  before 
the  assignment  of  the  bond  was  taken:  Sampson  v.  Brown,  2  East,  * 
442. 

Matters  of  defence  in  equity,  Seholey  v.  Meams,  7  East,  153, 
(y Kelly  V.  Sparks,  10  East,  377,  or  merely  founded  on  the  discretimi 
of  the  court,  cannot  be  pleaded,  2  East,  442,  Ray  ward  y.  Ribbons,  4 
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ib.  311,  7  ib.  153,  fFfight  v.  Walmskyj  2  Camj?.  396;  thus,  it  cannot 
be  pleaded  that  the  action  is  brought  for  ^he  benefit  of,  or  as  trustee  for, 
the  sheriff's  oflScer :  7  East^  147 :  and  see  Offly  v.  Warde^  1  Lev.  235* 

The  deft  may  plead  eomperuit  ad  diem^  or,  in  other  words,  that  the 
deft  in  t)ie  original  action  appeared  according  to  the  consideration.  This 
plea  should  be  concluded  with  a  verification  by  the  record:  1  Leon.  9Q\ 
see  evidence  to  support  this  iples^post. 

The  deft  (bail)  may  plead  that  there  was  no  process  issued  against 
the  principal. 

Or  that  there  is  no  affidavit  of  the  cause  of  action  filed  of  record;  sed^ 
qusere:  see  ante. 

Or  that  the  debt  was  levied  on  principal  since  the  commencement  of 
the  action. 

It  may  be  pleaded,  that  the  bond  was  taken  for  ease  and  favour,  con- 
trary to  23  H.  6,  c.  9.,  after  the  return  of  the  process :  Com.  D.  Plead- 
er^ 2  W.  ^S.  This  plea  is  necessary,  if  the  bond  is  dated  after  the 
return  of  the  writ :  ante.  In  this  plea,  the  statute  need  not,  nor  should, 
be  set  forth,  Samuel  v.  Evans,  2  T.  JR.  569 ;  if  set  forth  and  misre- 
cited,  a  variance  will  be  fatal :  Smith  v.  Jejferya,  6  T.  R.  776 ;  Boyce 
V.  fVhitakery  Doug.  94. 

It  may  be  pleaded  by  bail,  that  the  principal  was  taken  under  an  at- 
tachment for  non-payment  of  costs :  Lewis  v.  Morlandj  2  B.  ^  •/?.  56  ; 
4  Price,  23. 

The  deft  may,  in  an  action  by  the  assignee  of  the  sheriff,  plead  gene- 
rally that  the  bond  was  not  assigned  according  to  the  statute :  Dawes  y. 
Papworth,  fFilles,  408;  2  Saund.  61,  n.  See  evidence  to  support  issue 
on  it,  post. 

The  usual  plea,  that  the  assignment  is  not  stamped,  is  no  longer  sus- 
tainable, since  the  5  G.  4,  c.  41. 

Rqplication.']     See  the  general  rules  as  to,  post,  ^^Debt.^' 

To  the  plea  of  eomperuit  ad  diem,  pit.  may  reply  nul  tiel  record: 
Lill.  Ent.  498 ;  1  Saund.  92,  2  ib.  60.  When  the  record  is  of  the 
'same  court,  the  replication  ought  to  conclude  with  giving  a  day  to  deft, 
Cremerr*  Wicket y  Carth.  517,  1  Ld.  Raym.  550,  s.  c;  but,  when  of 
another  court,  then  it  should  conclude  with  the  usual  prayer  and  verifi- 
cation: Sandford  v.  Rogers,  2  fFib.  113;  Newberry  v.  Stradwick, 
Com.  R.  533.  The  replication  in  C.  P.,  if  it  gives  a  day  for  producing 
the  record,  makes  a  complete  issue,  and  deft  cannot  afterwards  demur: 
see  Tipping  y.  Johnson,  2  B.  fy  P.  302 ;  Jackson  v.  Wickes,  7  Taunt. 
30;  2  Marsh.  354,  s.  c. 

To  the  plea  of  no  process  against  principal,  pit  may  reply  the  process 
as  stated  in  the  declaration :  see  Jackson  v.  Wickes,  2  Marsh.  354 : 
sedvide  Samuel  v.  Evans,  2  T.  R.  576. 

To  the  plea  of  ease  and  favour,  if  the  action  be  at  the  suit  of  the  she- 
riff, pit  should  pray  an  enrolment  of  the  bond ;  and,  after  setting  it  out, 
state  he  was  sheriff,  and  deft's  arrest,  and  that  the  bond  was  made  to  the 
pit.  as  sheriff,  and  traverse  the  ease  and  favour:  Carth.  301,  302;  1 
Saund.  9 ;  2  ib.  60. '  In  an  action  by  the  assignee,  pit  should  reply, 
stating  the ,  bond  was  duly  execubd,  and  denying  the  ease  and  favour, 
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concluding  to  the  country  ;  it  is  not  necessary  to  make  a  formal  traverse 
of  the  ease  and  favour:  see  1  Sawid,  163,  n.;  Com,  D.  Pleadery  2 
n.  25. 


Precedents. 

BBCLAHATIOir  OV  BAIL-BOMD  IH"  K.  B.,  WHBRS  ORIOIirAL  ACTIOM  BT  BILL  OT  KIBDLBIBX  OR 

LATITAT. 

EUenborough. 

Weddeiday  next  after  eight  days  of  Holy  Trinity,  io  Trinity  Term,  8  O. 

4,  {iomt  day  after  the  date  of  the  auignnunt  of  the  bail-bond,  tee  em/e, 

108 ;  or  entitle  declaration  generally,  if  the  asiignment  woi  before  thtfirtt 

day  of  the  term.) 

Middleiexy  to  wit,  {tenue  transitory.)    John  Nokes,  assignee  of  C.  D.  and  £.  F.,  sheriff 

of  the  coanty  of  Middlesex,  according  to  the  form  of  the  statute  in  such  case  made  and 

provided,  complains  of  Joseph  Styles,  being  in  the  custody  of  the  Marshal  of  the  Marshalsea 

of  our  lord  the  king  before  the  king  himself,  of  a  plea,  that  he  render  to  the  said  J.  Nokes, 

as  assignee  as  aforesaid,  the  sum  of {the  amount  of  the  penalty  in  the  bond)  of  lawful 

money  of  Great  Britain,  which  he  owes  to,  and  unjustly  detains  from  him.  For  that  where- 
as the  said  pit.,  on (the  teete,  or  dayofitnting  toril),  in  the  year  of  our  Lord  — ,  sued 

and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  before  the  king  himself,  against 
the  said  deft,  (or  if  the  declaration  be  againtt  one  of  the  baU,  tay  "  against  one  A.  B."  a  cer- 
tain writ  of  our  said  lord  the  king,  called  a  latitat,  directed  to  the  sheriff  of ,  (or  if 

a  bill  of  Middlesex,  say  "  a  certain  precept  called  a  bill  of  Middlesex,  2  Str.  10^,  whereby  th$ 
^uriff  of  Middlesex  was  commanded  to  take,"  ^t.)  by  which  said  writ,  our  said  lord  the  king 
commanded  the  said  sheriff  to  take  the  said  deft.,  and  one  Richard  Roe  (as  in  writ,  anlCf 
188),  if  they  should  be  found  in  his  bailiwick,  and  them  safely  keep,  so  that  he  might  hare 
their  bodies  before  our  said  lord  the  king,  at  Westminster,  on  Friday  next  after  the  morrow 
of  the  Holy  Trinity,  to  answer  the  said  pit.  of  a  plea  of  trespass,  and  also  to  a  bill  of  the 
said  pit.  against  the  said  deft,  for  £— ,  upon  promises  according  to  the  custom  of  his  said 
Majesty's  court,  before  his  said  Majesty  to  be  exhibited,  and  that  the  said  sheriff  should  then 
hare  there  that  wntt  (or  if  (he  arrest  was  on  a  bill  of  Middlesex,  say,  "  precept.")  Which  said 
writ  (or  "precept**)  afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff  of  the  said 
county  of  Middlesex,  to  be  executed  as  is  hereinafter  mentioned,  to  wit,  on,  &c.  (the  date 
of  the  endorsement,  but  it  is  not  material),  at,  &c.  (venue,)  was  marked  and  endorsed  for  bail 
lor  £ — ,  and  upwards,  according  to  the  form  of  the  statute  in  such  case  made  and  provided; 
and  which  said  writ  (or  "precept")  so  endorsed  afterwards,  and  before  the  said 
return  thereof,  to  wit,  on,  &c.  (the  date  of  the  bail-bond,  but  it  is  ^immaterial),  to    [*1 93j 
wit,  at,  iic.  (venue),  was  delivered  to  the  said  C.  D.  and  £.  F.,  who  then  and 
from  thence,  until,  and  at,  and  after  the  said  return  of  the  said  writ  (or  "precept"),  wece 
sheriff  of  the  said  county  of  Middlesex,  in  due  form  of  law  to  be  executed.    By  virtue  of 
which  said  writ  (or  "precept"),  the  said  C.  D.  and  £.  F.,  so  being  sheriff  as  aforesaid, 
afterwards,  and  before  the  said  return  of  the  said  writ  (or  "  precept"),^  to  wit,  on  the  day 
and  year  last  aforesaid,  and  within  their  bailiwick,  as  such  sheriff,  to  wit,  at,  kc.,  aforesaid 
(county  where  arrest  made),  took  and  arrested  the  said  deft,  (or  A.  B.),  by  bis  body,  and 
then  and  there  had  and  detained  him  in  their  custody,  as  such  sheriff,  at  the  suit  of  the 
said  pit.  for  the  cause  aforesaid.    And  the  said  deft,  (or  A,  B.),  being  so  arrested,  and  in 
cnstody  of  the  said  C.  D.  and  £.  F.,  so  being  sheriff  as  aforesaid,  by  virtue  of  the  said  writ, 
(or  "  precept"),  at  the  suit  of  the  said  pit.,  the  said  C.  D.  and  £.  F.,  afterwards,  and  before 
Che  said  return  of  the  said  writ,  to  wit,  on  the  day  and  year  last  aforesaid  (the  date  of 
bail-bond),  as  such  sheriff,  to  wit,  at,  iu:.  (venire),  aforesaid,  took  bail  for  the  appearance  of 
the  said  deft,  (or  A.  B.),  at  the  return  of  the  said  writ  (or  "  precept"),  according  to  the  form  of 
the  statute  in  such  case  made  and  provided;  and  on  that  occasion  the  said  deft,  (or  if  the 
action  be  agcd^st  one  of  the  bail,  say,  "  the  said  deft,  as  bail  and  surely  for  the  said  A.  B.")  then 
and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at  (venue),  aforesaid  by  his  certain 
writing  obligatory,  commonly  called  a  bail-bond,  sealed  with  the  seal  of  the  said  deft^  and 
now  shown  to  the  court  of  our  said  lord  the  king,  before  the  king  himself  here,  the  date       ; 
whereof  is  the  same  day  and  year  last  aforesaid,  acknowledged  himself  to  be  held  and  firmly 

bound  to  the  said ,  so  then  being  sheriff  of  the  said  county  of  Middlesex,  as 

aforesaid,  as  such  sheriff,  in  the  penal  sum  of  £ — ,  of  good  and  lawful  money  of  Great  Bri- 
tain, to  be  paid  to  the  said  sheriff,  or  his  certain  attorney,  executors,  administrators,  or 
assigns,  with  and  under  a  certain  condition  there  under-written,  that  if  the  said  deft,  (or,  if 
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agamri  the  haUj  "  if  the  udd  A.  B.")  should  appear  before  our  said  lord  the  king:,  at  West' 
miDSter,  on  Friday  next  after  the  morrow  of  the  Holy  Trinity ,  to  answer  the  said  ph.  in  a 
plea  of  trespass,  and  also  to  a  bill  of  the  said  pit.  against  the  said  deft,  for  £ — ,  upon  pro- 
mises, according  to  the  custom  of  the  said  court  of  our  said  lord  the  king,  before  the  Mog  him- 
self to  be  exhibited,  that  then  the  said  obligation  should  be  void,  otherwise  shoald  be  and 
temain  in  full  force  and  virtue^  as  by  the  said  writing  obligatory,  and  the  condition  thereof, 
reference  being  thereunto  had,  may  more  fully  and  at  large  appear.  And  the  said  pit.  in 
fact  saith,  that  the  said  deA.  {or  A.  B.)  did  not  appear  before  our  said  lord  the  king  at 
Westminster,  on  Friday  next,  after  the  morrow  of  the  Holy  Trinity,  in  the  condition  of  the 
said  writing  obligatory  mentioned,  according  to  the  exigency  of  the  said  writ  {mr  ^^prteepV*), 
l^ut  therein  wholly  failed  and  made  default,  whereby  the  said  writing  obligatory  became 
^riJB^ed;  and  the  said  pit.  further  saith,  that  the  said  writing  obligatory  being  so  forfeited, 
and  the  money  therein  specified  remaining  unpaid  and  unsatisfied  to  the  said  sheriff,  the 
sa3d  C.  D.  and  £.  F.,  so  being  sheriff  of  the  said  county  of  Middlesex  as  aforesaid,  after- 
wardS;  to  wit,  on,  &c.  (dale  of  the  amgTunerU),  to  wit,  at,  kc^  aforesaid  (veniu),  at  the 
i^oMt  of  the  said  John  Nokes,  the  said  now  ph.,  and  the  pit.  in  the  said  suit,  by  an  endorse- 
'liient  on  the  said  wrhing  obligatory,  duly  made  and  attested,  and  sealed  with  the  seal  of 
office  of  the  sheriff  of  the  said,  county  of  Middlesex,  assigned  the  said  writing  obligatory  to 
the  said  ph.,  according  to  the  form  of  the  statute  in  such  case  made  and  provided.  By 
means  whereof,  and  by  force  of  the  statute,  in  such  case  made  and  provided,  an  action  hath 
accrued  to  the  said  ph.,  as  assignee  of  the  said  C.  D.  and  E.  F.,  so  being  sheriff  of  the  said 
county  of  Middlesex,  as  aforesaid,  to  demand  and  have  of  and  from  the  said  deft,  the  said 
turn  of  £ — ,  above  demanded.  Tet  the  said  deft,  (although  often  requested  so  to  do)  hath 
not  as  yet  paid  the  said  sum  of  £ — ,  above  demanded,  or  any  part  thereof  to  the  said  C.  D. 
and  E.  F.  before  the  said  assignment,  or  to  the  said  ph.,  assignee  as  aforesaid,  or  either  of 
them,  since  the  said  assignment,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do, 

and  still  doth  neglect  and  refuse  to  pay  the  same  or  any  part  thereof  to  the  said 
r*l94j    pit.,  as  assignee  as  aforesaid;  to  the  *damage  of  the  said  ph.,  as  assignee  at 

aforesaid,  of  £ — :  and  therefore  he  brings  bis  suh,  &c.    Pledges,  lie. 

TBI  LIKB  Xir  C.  B.  AGAIHST  BAIL  OM  COXXOM  CAf  Ii.8  AD   ]lS8POiri}Bl!n>I7V. 

In  the  Common  Pleas.  Trinity  Term,  7  Geo.  4. 

(ErUUle  tpedaUy  if  amgnmeni  after  fini 
day  of  term.) 
Biliddlesex  to  wit.  Joseph  Styles  was  summoned  to  answer  John  Nokes,  assignee  of  C.  D. 
and  E.  F.  sheriff  of  the  county  of  Middlesex,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  of  a  plea  that  he  render  to  the  said  John  Nokes,  as  assignee,  as 
aforesaid,  the  sum  of  £ —  (penally  of  bond),  of  good  and  lawful  money  of  Great  Britain, 
which  he  owes  to,  and  unjustly  detains  from  him;  and,  thereupon,  the  said  John  Nokes,  as 
assignee  as  aforesaid  by  G.  H.,  his  attorney,  complains  (ohteroe  the  notes  throxtghout  to  the 
preceding  precedent,  and  ante,  190),  that  whereas  the  said  John  Nokes  heretofore,  to  wit,  on, 
'  &£.  (ante,  190,)  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  before  Sir 
W.  D<  Best,  knight,  and  his  companions,  then  his  majesty's  justices  of  the  6)&nch  at  West- 
jpnlnster,  in  the  county  of  Middlesex,  a  certain  writ  of  our  said  lord  the  king,  called  a  capias 
adrttpondew^maif  against  one  T.  K.  directed  Xo  the  sheriff  of  Middlesex,  by  which  said  writ 
of  our  said  lor^the  king  commanded  the  said  sheriff  that  he  should  take  the  said  T.  K.  artd 
Richard  Roe,  if  they  should  be  found  in  his,  the  said  sheriff's  bailiwick,  and  them  safely 
keep,  so  that  the  said  sheriff  might  have  their  bodies  before  the  said  justices  of  our  said 
lord  the  king  at  Westminster,  on  the  morrow  of  the  Holy  Trinity,  to  answer  the  said  ph.,  in 
a  plea«  wherefore  with  force  and  arms  the  clAse  of  the  said  ph.,  at  Westmioster,  in  the  county 
of  Middlesex,  they  broke,  and  other  wrongs  to  him  did,  to  the  grf^at  damage  of  the  said 
pit.,  and  against  the  peace  of  our  said  lord  the  king ;  and  also  that  the  said  T.  K.  might 
answer  to  the  said  ph.  according  to  the  custom  of  his  said  majesty's  court  of  the  bene h  afore- 
said, in  a  certain  plea  of  trespass  on  the  case,  upon  promises,  to  the  damagre  of  the  said 
ph.  of  £100,  as  h  was  said;  and  that  the  said  sheriff  should  have  there  that  writ,  which  said 
writ  afterwards,  and  before  the  delivery  thereof  to  the  sajd  sheriff  of  Middlesex,  to  be  Exe- 
cuted as  hereinafter  mentioned,  to  wit,  on,  he.  (dolt  of  endorsement),  at,  kjc,  (renue),  was  duly 
marked  and  endorsed  for  bail  for  £50;  and  which  said  writ,  so  endorsed,  afterwards,  and 
before  the  return  thereof,  to  wit,  on,  &c.  (date  of  bond),  at,  &c.  (renue),  was  delivered  to  the 
said  C.  D.  and  £.  F.,  who  then  and  from  thence,  and  until,  and  after  the  said  return  of  the 
said  writ,  was  sheriff  of  the  said  county  of  Middlesex,  in  due  form  of  law,  to  be  executed  by 
virtue,  &c.    (State  arrest,  and  conclude  as  in  preceding  precedent). 

See  other  forms  of  declaration  on  bail-bond  in  Exchequer,  2  Chit.  PI.  452 ;  on  bond  where 
original  action  by  original,  ib.  460 ;  on  bond  on  attachment  out  of  Chancery,  Morris  v.  Hay- 
teard,  fi  Marsh.  280;  at  the  suit  of  assignee  of  chief  bailiff  of  liberty  of  Honour  of  Ponte- 
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frmct,  2  Chii.  PL  463  ;  at  the  suit  of  assignee  of  sheriff  of  Couotjr  Palatine  of  Chester,  ib. 
456;  of  Lancaster,  6  fVetUw,  674;  and  other  precedents,  Ptttrtdoiff's  Index^  **Sm7- 
Bofuf." 

PLXA— NO   PROCCSS   AGAIIIST  PR12IC1F4L. 

(Pleaofnontttfaetumtsetpoilf  **  Debt.'*  Suondly,  Onercari  non,ai  pott,  "  De6(.")  Be- 
cause he  sajs,  that  no  writ  or  process  whatsoerer,  wherein  the  said  E.  F.  could  and  might  be 
arrested  and  held  to  bail,  returnable  in  the  court  of  our  said  lord  the  king,  before  the  kinr 
kimself,  {ifr  in  C.  P.  **  in  the  taid  court  of  our  taid  lord  the  king  of  the  Bench  at  IfesCiiAiifer,") . 
was  sued  and  prosecuted  by  aYid  at  the  suit  of  the  said  A.  B.  in  the  said  suit  in  the  said 
condition  mentioned.  And  this,  be,  (Conetude  with  a  verification  and  onerari  mm*  eupoit, 
«  Debt,") 

COHPERDIT  AD  DISH. 

(Jietionon,  as  voity  "  Pleat")    Because  he  says,  that  the  said  E.  F.  did  appear  btlbM  the 

lord  the  king  at  Westminster,  on ,  in  the  said  condition  of  the  said  writing  obligai<iff 

mentioned,  according  to  the  form  and  effect  of  the  said  condition,  as  by  the  re- 
cord of  the  said  appearance,  'remaining  in  the  said  court  of  our  said  lord  the    f^lSSl 
king  before  the  king  himself,  at  Westminster  aforesaid,  more  fully  appears.    And    ^  -^ 

this,  &c.     {Conclude  with  a  verification  by  the  record,  at  pott,  "  Pleat,") 

See  other  forms  of  pleas,  denying  issuing  of  latitat;  as  stated,  3  Chit,  PL  979 ;  no  affidavit 
filed,  ib, ;  debt  lened  against  principal,  ib,  980 ;  ease  and  favour,  ib.  981 ;  that  bond  was 
given  to  sheriff  on  attachment  against  deft,  for  nonpayment  of  costs,  4  Price,  88;  and  other 
pleas,  7  Wentw.  613-4.) 

See  replication,  denying  ease  and  favour,  3  Chit,  PL  1177. 


Evidence  for  Plaintiff. 

Non  est  factum.']  Under  this  plea,  pit  will  have  to  prove  the  execu- 
tion of  the  bond  in  the  usual  way:  1  Sdw.  N.  P.  557;  post^  "Dccrf," 
The  delirery,  signing,  and  sealing,  as  well  ks  deft's  identity,  must  be 
proved :  posty  ^*  Deed.^^  The  bailiff  who  made  the  caption  is  a  compe- 
tent witness  to  prove  the  execution,  if  he  witnessed  it  at.  defies 
desire:  Honey  wood  v.  Peacock^  3  Camp.  196.  If  any  defence, 
besides  the  mere  execution  of  the  bond,  be  expected  under  this  plea, 
and  which  deft,  can  avail  himself  of  under  it^  pit.  should  be  {wtpared  to 
rebut  it.  . 

Nil  debet.']  If  this  plea,  as  we  have  seen,  be  improperly  pleaded,  but 
not  demurred  to,  the  deft,  will  be  let  into  any  defence  applicable  to  the 
plea  of  m7  debet y  in  general,  post,  <<  Debt;^^  and,  in  such  case,  pit  must 
prove  not  only  the  execution  of  the  bond,  but  all  the  material  averments 
in  the  declaration :  Rawlins  v.  Danvtrs,  5  Esp.  Rep.  38,  9 ;  2  Stark. . 
Ev.  140;  ante,  190. 

Comperuit  ad  Diem.]  The  issue  on  this  plea,  is  to  .be  tried  by  the 
record,  Austen  v.  Fenton,  1  Taunt.  23,  and  principally  lies  on  deft. 
If  the  date  of  the  appearance  will  decide  the  issue  under  this  plea,  the 
court  will  order  the  day  of  such  appearance  to  be  entered  on  the  filacer's 
book,  according  to  the  truth,  Austen  v.  Fenton,  1  Taunt.  23,  2  Ham- 
mondj  901 ;  and,  if  bail  have  not  justified,  the  court  will,  from  the  same 
reason,  cause  their  recognisance  to  be  taken  off  the  roll,  because  it  testi- 
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fied  a  falsehood,  the  truth  of  which  the  sheriff  would  otherwise  have  no 
opportunity  of  6ontroyerting.  The  deft,  must  prove  the  fact  of  his  ap- 
pearance by  production  of  the  record ;  as^  the  roll,  showing  the  recogni- 
sance of  bail,  the  filacer's  book,  the  bail-piece,  &c.,  according  to  the  prac- 
tice of  the  court  in  which  the  action  is  brought. 

No  Process  against  Principal]  Pit.  must  be  prepared  to  prove  this 
by  production  of  a  transcript  of  the  writ  taken  from  the  record,  and  prove 
it  by  ^  witness,  who  has  compared  it  with  the  original,  or  who  has  exa- 
mined the  copy,  whilst  another  read  the  original :  McNeil  v.  Perchard^ 
1  Esp.  Rep.  263;  Rolf  y.  Dart j  2  Taunt.  o2\  Reid  v.  Margison,  1 
Camp.  470. 

That  there  was  no  such  Process  stated  in  Declaration  against 
PrindpaL^  The  pit's,  evidence  in  support  of  this  plea  will  be  similar 
to  the  last.  Under  it  deft,  may  take  advantage  of  a  variance:  see  ante, 
188,  post,  196. 

*  No  Affidavit,]  If  deft  pleads  there  is  no  affidavit  of  the  cause  of  ac- 
tion filed,  ph.  should  produce  and  prove  an  office  copy  in  the  usual  way : 
see  ^^  Affidavit  ;^^  2  Moo.  62;  fVebb  v.  Hearncj  \B.fyP.  280 ;  Whis- 
kard  v.  Wilder j  1  Burr.  330.  The  original  affidavit  must  be  produced, 
if  the  declaration  state  it  to  have  been  made  by  any  particular  person  : 
Webb  V.  Heamty  I  B.fyP.  281  ;  2  Moo.  61. 

[*196]       Debt  levied  on  Principal.]  '  The  burden  of  proof  on  this 
plea  lies  on  deft:  post,  197. 

Ease  and  Favour.]  The  burden  also  of  proof  in  this  plea  lies  on 
deft:  see  posf^,  197.  Pit  should  be  prepared  to  disprove  the  plea  by 
showiKlg  the  time  of  execution  of  the  bonds. 

Plea  denying  Assignment.]  In  proving  this  plea,  it  must  be  shown 
that  the  ii^nctions  of  4  An.  c.  16,  s.  20,  were  strictly  complied  with: 
that  it  was  done  in  the  presence  of  two  competent  witnesses,  by  the 
sheriff,  or  other  officer,  putting  his  hand  and  seal  to  it  It  is  sufficient, 
therefore,  if  the  under-sheriff  does  it  in  the  name  of  the  high-sheriff;  and 
there  is  no  necessity  to  prove  his  appointment,  as  it  will  be  presumed 
that  the  under-sheriff  has  authority  so  to  do,  virtute  officii.  Doe  d.  James 
v.  Brawn,  5  B.  fy  A.  243 ;  and,  in  the  case  of  an  assignment  of  a  reple- 
vin-bond, it  was  held  sufficient,  though  neither  done  by  the  sheriff  or 
under-sheriff,  but  a  person  accustomed  to  act  in  the  sheriff's  office:  Mid- 
dleton  V.  Sand/ord,  4  Camp.  36.  In  Kelson  v.  Fagg^  1  Str.  60,  it  is 
stated,  that  the  assignment  could  not  be  done  by  the  under-sheriff's  clerk ; 
but,  in  a  later  case,  where  it  appeared  in  evidence  that  the  bond  had  been 
assigned  to  the  pit.  by  one  of  the  under-sheriff's  clerks,  L.  Mansfield 
was  of  opinion  that  the  seal  to  the  Assignment,  being  the  seal  of  office, 
was  sufficient  to  prove  its  validity,  whoever  signed  it:  Harris  v.  As/Uey, 
I  Selw.  N.  P.  586. 
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Sum  RecoverabUJ]  The  amount  which  the  pit.  ii  entitled  to  recover 
18  not  limited  to  the  sum  sworn  to  ^nd  costs,  but  the  bail  are  liable  to 
pay  the  pit  the  whole  debt,  for  whicti  the  pit.  might  have  had  judgment 
against  the  original  deft,  to  the  full  extent  of  the  penalty  in  the  bond: 
Orton  V.  Vincent  J  Cotvp.  71 ;  Mitchell  y.  Gibbons^  1  H.  Bla.  76 ;  Pe- 
tera  y.  Morgan^  2  Ld.  Raym.  1564;  1  East,  91,  n«;  Stevenson  v.  Came' 
TOH,  8  T.  R.  29.  And,  it  seems,  that  where  bail  are  let  in  upon  terms 
to  try  the  cause,  the  money  levied  to  abide  the  event,  and  the  bail-bond 
to  stand  as  security,  the  bail  are  not  liable  beyond  the  penalty,  though 
the  debt  and  costs  exceed  it  after  the  trial,  and  the  pit.'s  debt  would 
have  been  fully  covered  when  the  bail  were  first  let  in  to  try  upon  terms: 
2  Smithy  364.  Each  of  the  bail  are  liable  for  his  o^  costs,  as  well  as 
to  costs  in  the  first  action :  2  Saund.  61,  n. 

Evidence  for  Defendant. 

Non  est  factum."]  The  burden  of  proving  the  bond,  as  we  have 
seen,  lies  on  the  pit  If  deft  has  any  evidence  in  disproof,  he  should 
adduce  it;  and  if  deft  has  any  other  matter  of  defence  under  this  plea, 
which  we  have  seen  may  be  given  in  evidence  under  it,  he  should  adduce 
such  evidence  accordingly.  If  there  be  a  variance,  pit  will  be  nonsuited 
under  this  plea.  As  to  evidence  that  the  bond  was  taken  after  the  return- 
day  of  writ,  see  post,  197,  evidence  under  ^^  Ease  and  Favour J^  As 
to  evidence  of  alteration,  ante,  76.  See  "  J?onrf,"  **  Coverture^^^  ^^Jai- 
nact/f^  **  Drunkenness.^^ 

Comperuit  ad  Diem.}  This  plea  is  to  be  tried  by  the  record  of 
appearance,  Austen  v.  Fenton,  1  Taunt.  23;  the  proof  of  which  lies  on 
deft:  ante,  195. 

No  such  Process  as  stated  in  Declaration  issued  against  FrificipaL] 
Pit  must  prove  the  process.     Under  this  plea  deft  may  avail  hin^If  of 
any  variance  in  the  writ,  and  that  stated  in  declaration:  as  to  what  a 
variance,  ante^  188,  as,  if  it  appear  that  the  writ  alleged  in  the 
declaration  and  that  *  produced  were  returnable  on  different  [*197] 
days,  or  in  different  courts,  &c.:  Bonfellowv.  Steward,  3  Moo. 
214;  Baker  v.  Newbegin,  R.  f  M.  93;  Impel/  v.  Taylor,  3  M.  '^  S. 
166 ;  ante,  188.     But  any  trifling  informality  or  variance  in  the  writ,  as 
to  the  description  of  the  plea.  &c.,  or  of  the  time  or  place  of  appearance  - 
stated  in  the  condition  of  the  bond,  be,  will  not  be  prejudicial:  Luckett 
V.  Plummer,  2  B.  ^  B.  659;  5  Moo.  538,  s.  c;  Owen  v.  Nail,  6  T.  R. 
705;  2  Show,  51;  Cro.  J.  286. 

Debt  levied  on  Principal.}  The  deft,  must  in  this  case  prove  the 
fieri  facias  and  levy,  as  stated  in  his  plea :  see  **  Writ;*^  see  form  of 
plea,  3  Chit  PI  980. 

jBo5e  and  Favour.}  If  issue  be  taken  on  the  due  execution  of  the 
bond,  under  this  plea,  slight  evidence  will  suffice,  prima-fade,  to  suji- 
port  it:  1  Sid.  384;  1  Saund.  163,  n.    The  deft,  must  support  his  plea 
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by  proving  .tfie  exact  day  the  writ  was  returnable,  and  showing  that  the 
bond  was  executed  previous  to  that  time.  In  order  to  prove  the  issuing 
and  return-day  of  the  writ,  an  offce-copy  should  be  produced  in  evi- 
dence. It  is  not  sufficient  to  produce  the  pra^ipe  in  the  filacer's  book, 
and  to  prove  a  notice  to  produce  the  writ,  unless  it  be  shown  that  search 
has  been  made  at  the  Treasury,  and  that,  subsequent  to  the  return-day, 
the  writ  has  been- seen  in  the  possession  of  the  opposite  party :  Edmonr- 
stone  V.  PlaisUdj  4  Esp.  Hep.  160 ;  Petersdorff  on  Bail,  264. 
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See  Index,  "Bank  Notk." 

BANKRUPT. 

Under  this  title  will  be  considered  the  pleadings  and  evidence — ^I. 
In  actions  by  assignees  of  a  bankrupt ;  II.  In  actions  against  assignees; 
'  III.  In  actions  by  bankrupt;  IV.  In  actions  against  bankrupt 

I.  Actions  by  Assignees. 

Farm  of  Semedj/,  198. 

Jlsaumpsity  Debt,  Covenant,  198-9. 
Trover,  Trespass,  EJectn^fnt,  fyc,  199-200. 
Pleas,  201. 
Form  cf  Pleadings,  ib. 
Declaration^  ib. 
Plea,  203. 
Precedents^  ib. 

.   Indebitatus  Jissumpsit^  ib. 
Trover,  205. 
Evidence  for  Plaintiff,  ib. 

Title  to  Sue,  206  to  207. 
Mode  of  proving  Title,  208. 
'Notice  to  dispute  Commission,  fyc,  ib. 
Commission,  ib. 
Assignment,  209. 
>  Bargain  and  Sale,  ib. 

When  Depositions  conclusive  Evidence,  ib. 
Petitioning  Creditor's  Debt,  211  /o215. 
Trading,  215  to  221. 
•     Act  of  Bankruptcy,  221,  ^c. 
[*198]  ♦  Cause  of  Action,  236— To  recover  Personal  Property,  ib.~ 
Debts,  Choses  in  Action,  fyc,  ib.— Property  in  Posses- 
sion of  Bankrupt  as  routed   Owner,  237— Property 
delivered  in  Contemplation  of  Bankruptcy,  238— Pro- 
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perty  delivered  Voluntarily ^  without  Considerationj239 — 
Property  seized  under  an  Executwn — Property  stopped 
in  Transitu,  240 — Property  claimed  by  Lien^  ib. 

Evidence  for  D^endant — Disputing  Title — Payments j  ^c. 
—Set-off. 

Competency  of  Witnesses — Admissibility  in  Evidence  of 
Dqjositions  and  Proceedings,  fyc.  » 


Form  of  Remedy, 

The  assignment  and  bargain  and  sale  under  the  Statute  of  Bankrupt-  t 
cy  Tests  in  the  assignees  the  bankrupt'^  property  from  the  act  of  bank* 
ruptcy,  and  with  it  also  all  rights  and  remedies  which  the  bankrupt  had 
in  relation  to  it,  before  such  act  of  bankruptcy,  and  all  rights  and  reme- 
dies which  they,  as  owners  in  their  own  right,  should  have  after  such, 
act    The  form  of  remedy,  therefore,  will  be  the  same  as  in  other  cases. 

Assumpsit  lies  by  the  assignees  against  any  person  who  has  received 
money  which  ought  to  be  paid  to  them,  on  the  ground  of  an  implied, 
privity  of  contract ;  as  the  party  receiving  the  inoney  is  supposed  in 
justice  to  have  received  the  same  for  the  use  of  the  assignees,  and  tq 
have  promised  to  pay  them:  Kitchen  v.  Campbell^  3  Wils.  307.'*  Thus^ 
they  may  maintain  an  action  for  money  had  and  received  against  a  bank- 
er, for  money  received  by  him,  and  paid  over  to  a  creditor  of  the  bank- 
rupt, with  knowledge  of  the  bankruptcy;  but,  after  having  recovered 
it  from  the  banker,  they  cannot  resort  to  the  creditor;  for  they  cann'ot 
affirm  and  disaffirm  the  same  transaction:  Vernon  v.  Hankey^2  T.  R. 
113;  Vernon  v.  Anson,  ib,,  267.  So,  an  action  for  money  had  and  re- 
ceived lies  where  a  creditor  has  levied  his  debt  hj  f.fa.^  subsequent  to 
the  act  of  bankruptcy :  Hitchen  v.  Campbell^  2  fV.  Bla.  R.  827;  3 
Wils.  304,  s.  c.  Where  the  goods  of  a  trader,  after  his  act  of  bank- 
ruptcy, are  taken  in  custody,  or  otherwise  disposed  of,  without  the 
consent  of  the  assignees,  they  may  waive  the  tort,  and  proceed  in  assump- 
sit for  money  had  and  received,  if  the  goods  have  been  sold  :  ib,;  Boy- 
ter  V.  Dodsujorthy  6  T.  R.  681.  And  it  has  been  held  it  lies  against  s^ 
deft,  who  took  the  goods  of  the  bankrupt  in  execution  after  an  act  of 
bankruptcy,  and  then  took  the  goods  under  a  bill  of  sale  from  the 
sheriff,  although  no  money  was  actually  paid:  Reed  v.  James,  1  Stark. 
134.  It  lies  to  recover  money  paid  by  a  bankrupt  by  way  of  fraudulent 
preference,  Edmeads  v.  Newman,  I  3.  fy  C.  418,  2  D.  ^  R.  568;  also, 
against  a  person  who,  after  the  arrest,  and  before  the  expiration  of  the 
limited  time  of  imprisonment,  having  had  notice  that  a  commission 
would  be  sued  oat  against  the  trader,  sold  his  goods,  and  paid  him  the 
produce.  King  v.  Leith,  2  T.  R.  141,  3  Camp.  186;  or  against  a  cre- 
ditor residing  in  this  country,  who  knew  of  the  assignment  of  the  bank- 
rupt's estate,  Hunter  v-  Potts,  4  T.  R.  182,  2  H.  Bla.  402;  ^or  if  he 
knew  of  an  act  of  bankruptcy  committed,  though  before  an  assignment, 
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and  attached  money  ^ieloDging  to  the  bankrupt :  Sill  v.  Worswicky  1 
B^Bla.  6^5\  Harvey  v^  £iddeard,  1  Stark.  128.    Where  a  bankrupt, 
after  an  act  of  bankruptcy,  contracted  with  a  factor,  tp  whom  he  had 
delivered  goods  for  sale,  and  who  had  accepted  a  bill  upon  the  strength 
of  the  goods,  to  return  the  bill  if  he  would  return  the  goods,  and  he 
accoidipgly  did  return  the  bill,  it  was  held  they  might  adopt  the 
contract,  and  recover  against  the  factor  for  the  non-delivery  of  the 
goods :  Butler  v.  Carver,  2  Stark.  433.     On  the  other  hand,  assignees 
oaniiot  maintain  an  action  for  money  had  and  received  against  a  landlord, 
iSsr  Bioney  paid  to  fcipi  for  rent  by  the  bankrupt,  after  an  act  of  bank- 
ruptcy, from  the  landlord's  being  about  to  distrain  for  it ;  for 
[*l99j  he  had  a  legal  lien  *for  it  upon  the  goods  in  the  bankrupt's  pos- 
session at  the  time :  Stevenson  y.Wood^  5  "Esp.  Rep.  200.    Nor 
will  an  action  lie  for  money  had  and  received  against  a  person  who  was 
merely  the  liearer  of  the  money  from  a  third  person  to  the  bankrupt^ 
after  the  act  of  bankruptcy,  Coles  v.  Wright j  4  Taunt.  198;  nor  will 
it  lie  for  money  received  by  a  creditor  in  payment  of  a  bill  of  exchange, 
endorsed  to  him  by  the  bankrupt  after  an  act  of  bankruptcy,  though 
trover  will,  Waller  v.  Drakeford,  1  Stark.  481;  nor  will  it  lie  for  the 
amount  of  India  stock  transferred  by  a  trader  after  an  act  of  bankruptcy, 
as  in  that  case  no  money  has,  in  fact,  been  received:  Nightingal  v.  De^ 
vismcy  5  Burr.  2589;  Jlrch.  B.  252.    And  it  has  been  held,  that  the 
assignees  cannot  recover  for  money  had  and  received  to  their  use,  against 
a  person  who  has  received  money  from  a  bankrupt  before  his  bankruptcy, 
it  having  been  paid  in  consideration  of  putting  off  a  trial  for  perjury,  as 
it  was  held  that  it  ought  not  to  be  considered  an  illegal  and  corrupt  agree- 
ment: Harvey  4r  or.  v.  Morgan,  2  Stark.  17.     And,  where  A.  de- 
posited policies  of  insurance  with  his  bankers,  as  security  for  a  debt 
which  B.,  a  creditor  afterwards  obtained,  upon  an  undertaking  to  settle 
wilh  the  underwriters,  and  collect  for  them,  B.  received  the  amount, 
but  A.  becoming  bankrupt,  and  indebted  to  him  in  a  larger  sum,  he  re- 
fused to  pay  over  the  money,  it  was  held,  that  A.'s  assignee,  even  with 
the  banker's  consent,  could  not  sue  B.  for  the  breach  of  the  undertaking: 
Chalmers  v.  Page,  3  B.  fy  A.  697. 

It  should  be  observed,  that,  by  declaring  in  assumpsit,  the  assignees 
elect  to  affirri^  the  contract  of  the  bankrupt,  which  is^made  after  his  act  of 
bankruptcy,  such  contract  being  only  voidable  or  not  at  their  election. 
In  some  cases,  where  the  claim  is  not  for  a  mere  money  demand,  it  may 
be  mord  beneficial  to  them  to  disaffirm  the  contract,  and  sue  for  the  tort: 
see  post,  200.  We  have  already  seen,  the  assignees  cannot  affirm  as 
well  as  disaffirm  the  same  transaction,  ante,  198. 

Debt  may  be  maintained  by  the  assignees  of  a  bankrupt,  and  they 
may  sue  either  in  the  debet  or  detinet,  as  the  whole  of  the  bankrupt's 
property  is  vested  in  them:  Winter  y.  Kretchman^  2  T.  R.  46.  So 
they  may  sue  in  debt  on  9  Jlnne,  c'  14,  against  the  winner  of  money  lost 
At  play  by  the  bankrupt,  Brandon  v.  Pate,  2  H.  Bla.  308,  Carter  v. 
Jibbott,l  B.  fy  C.  444,  2'D.  fy  R.  575;  or  for  the  penalty  against  a 
person  swearing  to  a  false  oath.  Holmes  v.  Walsh,  7  T.  R.  458. 
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Covenant  may  also  be  supported  bj  assigneet;  and  as  they  succeed 
to  all  the  rights  of  the  bankrupt,  they  are  entitled  to  the  benefit  of  any 
estoppel,  in  the  same  manner  as  the  bankrupt  would  have  been:  Parker 
V.  Manningt  7  T.  JR.  537;  ante,  50- 

TVover  lies  to  recover  goods  which  the  deft,  has  converted  to  his  own 
use,  whether  before  or  after  the  bankruptcy,  or  which  remain  in  specie: 
Bloxam  fy  or.  v.  Hubbard^  5  East^  407?  Gumming  v.  Soebuck^ 
Holt's  C,  172.  Trover  may  be  supported  against  a  sherifi*  \;frho  levies 
and  sells  the  bankrupt's  goods  after  an  act  of  bankruptcy;  and  thoBgh 
before  the  commission,  or  any  notice:    Cooper  v»  Chitty^  2  Burr.  ^% 

1  fV.  Bla.  65,  s.  c. J  aM.^S.  260;  Smith  v.  Mills,  1  T.  R.  47i  So 
it  lies  against  him^  though  he  only  receives  the  goods:  Wyatt  v.  Blades^ 
3  Camp.  395.  So  trover  lies  against  the  party  suing  out  the  execution, 
if  he  be  a  party  to  the  conversion,  as  if  he  accompany  the  offii^er  in  levy- 
ing, even  although  the  produce  of  the  goods  remain  in  the  handa  of  the 
sheriff,  or  his  broker,  Menham  v.  Edmonson,  \  B.  fy  P.  369 ;  and  it 
lies  against  him  if  he  received  the  produce  from  the  sheriff  upon  giving 
a  bond  of  indemnity.  Rush  v.  Baker,  2  Sir.  996;  and  trover  lies  for 
goods  sold  upon  an  invalid  execution,  subsequent  to  a  sale  upon  a  valid 
one,  Stead  v.  Gascoigne^  8  Taunt.  527;  and  it  lies  against  a  servant 
receiving  goods  for  his  master,  after  an  act  of  bankruptcy,  committed 
by  the  owner,  although  he  has  accounted  with  his  master  for 

*the  produce:  Perkins  v.  Smith,  Say.  40;  1  Ld.  Raym.  724.  [*200] 
And  it  is  the  proper  action  to  recover  the  value  of  a  bill  of  ex- 
change, endorsed  by  the  bankrupt  to  a  creditor,  after  an  act  of  bank- 
ruptcy>  although  he  have  since  received  payment  of  it,  Waller  v. 
Drak^ord,  1  Stark.  481;  but  see  Thomason  v.  Frere^  10  East,  418. 
So,  if  any  person,  during  a  bankrupt's  examination,  take  any  thing  out 
of  his  effects,  and  convert  it  into  money,  even  for  the  necessary  sub- 
sistence of  the  bankrupt  and  his  family,  the  assignees  may  recovet  the 
value  of  it  in  an  action  of  trover  against  him.  Thompson  v.  Counsell,  1 
T.  R.  157.  So,  assignees  may  maintain  trover  for  goods  sold  by  the 
bankrupt  after  an  act  of  bankruptcy,  although  they  have  not  demanded 
payment  of  them;  for  the  very  taking  of  goods  from  one  who  has  no 
right  to  dispose  of  them,  is  of  itself  a  conversion:  Hurst  v.  Gwennap, 

2  Stark.  306f  and  see  Bull.  N.  P.  41.  Trover  lies  for  goods  collu- 
sively  sold  to  a  creditor  before  an  act  of  bankruptcy,  but  in  contem- 
plation of  bsfnkruptcy,  and  with  a  view  of  giving,  him  a  fraudulent 
preference;  there  must,  however,  be  either  a  demand  and  refusal,  or  an 
actual  conversion,  tQ  enable  the  assignees  to  maintain  the.action :  Nixon 
V.  Jenkins,  2  H.  Bl.  135.  Where  the  goods  of  a  trader- are,  after  an 
act  of  bankruptcy,  and  before  the  issuing  of  the  commission,  taken  by  a 
third  person,  the  assignees'  remedy  is  trover;  if  sold  by  the  bankrupt, 
the  assignees  may  bring  trover  against  the  vendee ;  if  sold  by  such  third 
person  for  the  bankrupt,  the  assignees  may  recover  the  value  of  the  goods 
in  trover  against  the  sellers  King  v.  Leith,  2  T.  R.  141;  Wilson  v. 
Poulter,  2  Str.  859.  But  it  does  not  lie  where  the  bankrupt,  after  his 
bankruptcy,  drew  a  check  on  his  banker,  in  favour  of  a  creditor  to  whom 
the  money  was  paid,  to  recover  the  amount  of  the  check  a  ainst  the 
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creditor,  the  action  proceeding  on  the  ground,  that  the  check  was  worth 
nothing  but  the  paper:  Mat  hew  v.  Sheru)eH,2  Taunt.  A^d\  Walker  y. 
LfOngj  7  ib.  568;  1  Moo,  281,  s.  c.  And  where  a  bankrupt  assigned  a 
policy  of  insurance  to  the  deft.,  but  the  company,  upon  its  being  after- 
wards discovered  to  be  invalid,  paid  to  the  deft,  half  the  sum  insured, 
as  a  gratuity  on  his  giving  up  the  policy,  it  was  decided  that  the  yalue 
of  the  parchment  only,  and  not  the  sum  gratuitously  paid,  was  recorer- 
able  in  trover:  Wills  v.  Wells^  8  Taunt.  264 ;  2  Moo.  247.  a.  c. 

It  is  generally  more  advisable  for  the  assignees  to  proceed  in  trover; 
for,  if  the  goods  have  been  sold,  <*  the  pit.  may  recover  in  trover  the  full 
yalue  of  the  goods,  deducting  the  ordinary  expenses  of  a  sale,  though 
the  sale  may  not  actually  have  produced  more  than  half  their  worth, 
but,  in  assumpsit,  the  assignees  can  only  recover  what  the  party  really 
received,"  p.  Bullery  J.,  King  y.  Leithj  2  T.  R.  144;  and  also^  be- 
cause by  proceeding  in  trover,  they  are  not  compelled  to  affirm  the  con- 
tract, as  in  assumpsit,  '<  and  having  once  treated  the  transaction  as  a 
contract  of  sale,  they  must  pursue  it  through  all  its  consequences,  one  of 
which  is,  that  the  party  buying  may  set  on  another  debt  owing  to  him:" 
Smith  v.  Hodsonj  4  f.  S.  217.  It  is  also  advisable,  in  many  cases,  to 
adopt  the  action  of  trover  in  preference  to  an  action  ex  contractUf  as,  in 
trover,  the  deft,  cannot  set  off  any  debt  due  to  him  by  the  bankrupt ; 
Wilkins  v.  Carmichael,  1  Doug.  101;  Raphael  y.Birdwood^  5  Price , 
604;  aed  qusere^  if  the  form  of  action  makes  any  difference  in  this  latter 
respect:  fm'Key  v.  Flinty  1  Moo.  451;  6  Taunt.  21,  9.  c. 

Trespass  will  lie  at  the  suit  of  the  assignees  for  an  injury  to,  or 
amotion  of  the  property,  if  they  have  obtained  actual  possession  of  it 
under  the  assignment,  but  they  cannot  support  it  before  they  have  ob- 
tained such  possession:  Clark  v.  Calvert ^  3  Moo.  96;  I  Glyn.  4*  J»9 
147.  It  will  not  lie  against  a  sheriff  for  taking  the  bankrupt's  goods  in 
eiecntion,  after  the  act  of  bankruptcy,  and  before  the  issuing  of  the 
commission ;  the  assignees,  in  such  case  should  bring  trover:  Smith  v. 
MillSy  1  T.  R.  475;  Burr.  20, 

^Ejectment.']  The  assignees  may  support  an  action  of  eject- 
P^l]  ment,  but  the  bargain  and  sale  by  the  commissioners  of  the 
assignees  of  a  bankrupt  of  the  bankrupt's  freehold  lands,  does 
not  relate  to  the  act  of  bankruptcy,  so  as  to  vest  the  title  in  the  assignees, 
from  that  time,  and,  therefore,  they  cannot  lay  the  demise  before 
the  date  of  the  bargain  and  sale,  by  which  the  commissioners  convey  to 
tik€»:    Doe  d.  Esdate  v.  Mitchell,  2  M.  fy  S.  446. 

Pleas  to  Jlction  by  Jissignees.]  Every  matter  may  be  pleaded  to 
an  action  by  assignees,  that  may  be  pleaded  to  a  suit  between  the  original 
parties;  therefore,  if  the  cause  of  action  accrued  before  the  act  of  bank- 
ruptcy, deft,  may  set  up  every  defence  he  could  have  done  for  the  same 
cause  of  action  by  the  trader,  if  he  had  not  become  a  bankrupt:  Dobson 
Y^  Lockhartf  5  T.  R.  132.  Where  A.  gave  a  trader  a  bond  to  secure 
an  annuity^  before  any  payment  became  due,  A.  lent  the  trader  a  sum  of 
money,  and  it  was  agreed  that  A.  should  retain  the  payments  of  the 
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annuity,  until  the  sum  lent  was  discharged;  in  an  action  by  the  assignees 
of  the  trader  (who  had  become  bankrupt),  again3t  A.  for  arrears  of 
the  annuitjy  it  was  holden  that  this  agreement  to  retain  was  a  good  de- 
fence to  the  action,  even  as  to  payments  of  the  annuity,  accruin^i^  due 
after  the  bankruptcy,  as  it  was  equivalent  to  a  plea  of  solvit  ad  diem: 
'Sturdy  T,  Jirnaud^  3  T.  R.  599.  Deft  cannot  plead  nil  habuit  in 
tenementis,  to  an  action  of  covenani  by  the  assignees  for  rent,  for,  as 
they  succeed  to  all  rights  of  the  bankrupt,  they  may  consequently  claim 
the  benefit  of  that  estoppel,  which  would  have  operated  between  Che 
lessor  and  lessee:  Parker  v.  Manning j  7  T.  R.  537.  The  deft  may 
plead  a  set-off,  ^etpost^  206,  or  the  statute  of  limitations,  post.  Such 
statute  begins  to  run  from  the  accruing  of  the  original  cause  of  action:  I 
Str.  556.  In  Kitchen  v.  Campbell,  3  mis.  304,  2  fV.  Bla.  Rep.  827, 
it  was  held,  that  to  an  action  of  indebitatus  assumpsit,  for  the  yalue  of 
goods,  a  judgment  for  the  deft  in  trover,  for  the  same  goods  might  be 
pleaded  in  bar.  A  judgment  of  nonsuit,  however,  in  an  action  of  trover, 
would  be  no  plea  to  an  action  for  money  bad  and  received:  Walker  v. 
Laing,  1  Moo.  286,  n.;  Eden,  314. 

If  the  cause  of  action  accrued  after  the  act  of  bankruptcy,  and  the 
subject  of  it  past  to  the  assignees  under  the  assignment,  except  disputing 
the  bankruptcy,  the  deft,  can  set  up  no  defence,  though  he  might  have 
done  so,  if  the  action  were  brought,  and  would  lie,  at  the  suit  of  the  as^ 
aignees,  in  their  individual  capacity:  ^rch.  Bank.  257.  A  release 
executed  by  the  bankrupt,  after  an  act  of  bankruptcy,  to  a  relessee,  who 
knows  of  the  bankrupt's  insolvency,  is  not  valid,  and,  consequently, 
cannot  be  pleaded  as  a  defence,  although  executed  more  than  two  months 
before  the  suing-out  of  the  commission :  Mayor  v.  Pyne,  3  Ring.  285. 
If  the  deft,  intends  disputing  the  commission,  he  should  give  a  notice 
thereof,  at  or  before  pleading:  post.  207. 

Form  0/ Pleadings. 

Declaration.}  In  an  action  by  assignees  in  that  character,  it  is  usual  . 
for  them  to  allege  their  title,  by  stating  themselves  generally  to  be  such 
in  the  beginning  of  the  declaration,  and  to  state  generally,  that  the  bank- 
rupt was  such,  within  the  meaning  of  the  stat,  Winter  v.  Kretchman, 
2  T.  R.  45;  and  this  form  of  declaring,  without  setting  out  the  petition- 
ing creditor's  debt,  the  proceedings  of  the  commissioners,  &c  is  suf&« 
cient,  Lawson  v.  Lamb,  1  Lutw.  274;  2  Ld.  Raym.  1548;  Carth. 
29;  Fletcher  v.  Pogson,  3  J5.  4-  C.  192 ;  SD.^R.l.  Where  the  cause 
of  action  arose,  to  the  bankrupt,  previously  to  the  bankruptcy,  and  the 
bankrupt  himself  could  have  recovered,  the  assignees  must  declare 
as  assignees,  and  so  describe  themselves  in  the  declaration;  but, 
if  it  arose  after  the  act  of  bankruptcy,  and  either  before  or  after 
the  issuing  of  the  commission,  so  that  the  sum  to  be  reco- 
vered *would  belong  to  the  estate,  they  may  sue  and  [*202] 
declare  in  their  individual  capacity,  as  in  their  own  right, 
without  describing  themselves  as  assignees :  Evans  v.  Mann,  Cowp. 
569;  MiOtby  v.  Christie,  I  Esp.  Rep.  341;  Thomas  v.  Rideing, 
I  Wight.  65;  1  Rose,  121;  2  Chit.  Rep.  325.    Where  the  assignees, 
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under  a  joint  eommisBioD,  sue  for  a  separate  debt  due  to  one  of  the  part- 
nersy  they  may  describe  themselves  as  the  assigaees  of  that  partner  only: 
Stonehouse  ▼.  De  Silva^  3  Camp.  399.  In  an  action  by  the  assignees 
of  two  partners,  bankrupts,  if  the  declaration  contains  counts  on  debts 
which  accrued  to  the  partners  jointly  before  their  bankruptcy,  and  counts 
on  debts  which  accrued  to  one  of  them  s^arately,  it  is  sufficient,  and  it 
is  not  essential  for  thfem  to  state  whether  the  deft,  is  indebted  to  them 
as  assignees  of  the  two  partners,  or  only  of  one,  as  under  a  joint  com- 
mission against  the  two,  for  they  may  recover  in  the  same  action  debts 
due  to  the  partners  jointly,  and  debts  due  to  them  separately :  Graham 
▼.  MulcasteVy  4  Bing.  115.  Where  the  assignees  under  separate  com- 
missions against  two  or  more  persons,  sue  jointly,  they  should  not  de- 
scribe themselves  as  assignees  of  all  the  bankrupts,  but  each  set  of  as- 
signees must  be  distinctly  described  as  the  assignees  of  the  bankrupt 
whom  they  represent:  Ray  v.  Daviesy  8  Taunt.  134 ;  2  Moo.  3,  s.  c. 
Where  A.  and  B.,  who  were  assignees  of  C.  and  D.,  bankrupts^  under 
separate  commissions,  sued  in  one  action  for  debts  due  individually  to 
t.  and  D.,  it  was  held  the  action  could  not  be  supported,  there  being  no 
priority  with  respect  to  such  separate  demands  i  and,  as  the  bankrupts 
could  not  have  sued  in  this  form,  the  assignees  could  not  recover  more 
than  the  persons  they  represented:  Hancock  v.  Hay  woody  3  T.  JR.  433; 
ib.  770.  Where  one  of  two  partners  became  bankrupt  before  the  other^ 
the  assignees,  under  a  joint  commission  in  an  action  for  money  paid  to 
the  deft,  after  the  first,  but  before  the  second  act  of  bankruptcy,  declared 
for  nfoney  had  and  received,  to  the  use  of  the  partners  before  their 
bankruptcy,  and  for  money  had  and  received  to  their  own  use  as  as- 
signees, after  the  bankruptcy,  it  was  held  that  they  could  not  recover, 
though  it  would  seem  that,  had  they  declared  as  assignees  of  A.,  they 
might  have  recovered  a  moiety  of  the  money  paid :  Smith  v.  Croddardy 
Z  B.  fy  P.  465.  In  an  action  of  covenant  for  rent  accrued  since  the 
bankruptcy,  it  is  no  objection,  on  a  general  demurrer,  that  the  assignees 
have  not  set  forth  their  title :  7  T.  R.  537.  In  declaring  on  a  set.  fa. 
by  the  assignees,  it  may  be  stated  generally  that  the  bankrupt  became 
such  within  the  meaning  of  the  statutes,  &c.,  that  his  goods,  be.,  were 
assigned  to  them,  &c.:  Winter  v.  Kretchman,  2  T.  R.  45 ;  Fletcher  v. 
Pogsony  3  B.  ^  C.  192 ;  5  D.fy  R.  ly  s.  c.  In  an  action  by  a  new  as- 
signee upon  a  judgment  recovered  by  a  removed  assignee,  it  is  sufficient 
to  state  the  removal  of  the  former  assignee,  and  that  the  new  assignee 
was  duly  constituted  and  appointed:  10  Easty  61.  As  to  the  non-joinder 
of  an  assignee  or  solvent  partner,  see  post. 

The  cause  of  action  should  be  stated,  as  it  accrued  to  the  bankrupt  or 
to  the  assignees:  Selw.  N.  P.  239.  An  assignee  ought,  in  assumpsit, 
to  state  the  promise,  as  if  made  to  the  bankrupt,  unless  an  express  pro- 
mise be  made  to  the  assignee;  but  he  may  declare  in  his  own  nisme  for 
money  had  and  received  after  the  assignment,  anpn.  6  Mod.  131,  though 
t)ie  promise  may  always  be  laid  to  have  beenimade  to  the  bankrupt :  Rig 
V.  fVilmeTy  I  Str.  697.  Where  the  pits,  sue  as  assignees  (^  several  bank- 
rupts, for  money  had  and  received,  and  part  of  the  money  was  received 
before  the  bankruptcy  of  either  parties,  and  part  after  the  bankruptcy  of 
one,  aiid  before  that  of  the  others,  the  ^counts  must  be  framed  according- 
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ly:  Smith  v.  Ooddardj  3  B.^P.  465.  Where  the  declaration  alleged 
an  accouQt  stated  with  the  bankrupt,  and  promises  to  the  assignees,  and 
the  evidence  was  of  an  account  stated  with  the  bankrupt,  and  promises 
to  him,  it  was  held  sufficient:  Skinner  y.  Rebon^  1  Selw.  N.  P,  239.  It 
has  been  held)  that  where  a  levy  of  bankrupt's  goods,  after  bankruptcy, 
was  vaJid^  by  49  G,  3,  c.  121,  s.  2,  a  description  of  such  goods, 
as  of  the  bankrupt,  in  *an  action  by  the  assignees,  in  conse-  [^203J 
quence  of  such  levy,  was  good:  Sampson  v.  Suxton^  4  Moo. 
515;  2  B.  fy  B.  89..  In  an  action  to  recover  £20  per  cent,  under  the 
act,  the  pit.  must  declare  specially  as  for  a  penalty,  unless  the  commis- 
sioners have  settled  an  amount,  charging  the  assignees  with  such  inter- 
est: Bere^ord  v.  Birch^  1  C.Sr  P.  373. 

The  declaration  must  not  contain  counts  with  claims  arising  out  of 
djffereat  rights;  otherwise  it  would  be  bad  on  a  general  demurrer,  or  in 
arrest  of  judgment,  or  upon  error:  2  B.  ^  P.  424;  4  T,  R,  347;  2  Chit. 
Rtp.  697;  1  Chit.  P.  187.  Therefore,  as  we  have  already  seen,  the  as- 
signees of  A.,  a  bankrupt,  and  also  of  B.,  a  bankrupt,  under  separate 
commissions,  cannot  recover  in  the  same  action  a  joint  debt  due  from  the 
deft,  to  both  the  partners,  and  also  separate  debts  due  to  each:  3  T.  R. 
433;  and  see  further,  ante^  202.  Counts  for  money  lent  by  the  assignees 
of  a  bankrupt,  may  be  joined  with  counts  for  money  lent  by  the  bank- 
rapt  himself:  5  M.  fy  S.  294;  2  Chit.  Rep.  325. 

PUa^  There  \€  nothing  peculiar  relating  to  the  form  of  the  plea. 
With  respect,  however,  to  a  defence  of  set-o£^  the  same  may  be  given  in 
evidence,  under  the  general  issue,  without  a  plea  or  notice  of  it:  1  T.  R. 
115;  6  T.  R.  58;  Montague,  61.  In  practice,  however,  it  is  most  usual 
to  give  a  notice,  or  plead  the  set-off. 


Precedents. 

!  or  DlCLABATIOir  XH  K.  B.,  ATS.  AMieVBlS. 

Ellenborough.  MichaeliriAs  Teim,  8  Geo.  4. 

Middlesex  to  wit,  (venue.)  A.  B.  and  C.  D.,  the  pits,  in  this  suit,  assijfnees  of  the 
estate  and  efTects  of  E.  F.,  a  bankrupt,  accOTdinf  to  the  force,  form,  and  efiect  of  the  sta^ 
tute  in  force  concerning  bankrupts,  complain  of  G.  H.,  the  deft,  in  this  suit,  being  in  the 
custody  of  the  marshal  of  the  Ifarshalsea  of  our  lord  the  now  king,  before  the  king  him- 
self, of  a  plea  of  trespass  on  tlie  case  upon  promises  (or  at  the  piea  i$. )    For  that,  &c. 


^  THX  LIKS  XV  c.  r. 

In  the  Common  Pleas.  Michaelmas  Term,  8  Geo.  4. 

Middlesex  to  wit,  (venue.)  E.  F.,  the  deft,  in  this  suit,  was  attached  to  answer  A.  B. 
and  C.  D.,  the  pits,  in  this  suit,  assignees  of  the  estate  and  effects  of  G.  H.,  a  bankrupt, 
according  to  the  force,  form,  and  effect  of  the  statute  in  force  concerning  bankrupts,  of 
a  plea  of  trespass  on  the  case  upon  promises,  (ae  the  plea  ie) ;  and  thereupon  the  said  A. 
B.  and  C,  D.,  bj  their  attorney,  complain.    For  tliat,  &c. 


XVSBBXTATVS  ASSUXFSIT  OB  PBOXISBS  TO  THX  BABKBVPT. 

For  that  whereas  (or,  if  ihU  bend  the  fitel  eount^  say,  "  and  whereae  abo")  the  said 
deft.,  faeretoifbre,  and  before  the  said  G.  H.  became  a  bankrupt,  (to  wit)  on  the  1st  day 
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of  January,  A.  D.  1828  (any  day  before  the  bankruptejft  but  even  this  U  not  maUnal),  at 
London  {venue)^  was  indebted  to  the  said  O.  H.  in  the  sum  of  £100,  of  lawful  money  of 
Great  Britain,  for  divers  g^ods,  wares  and  merchandises  by  the  said  G.  H.,  before  that 
time  sold  and  delivered  to  the  said  deft.,  at  his  special  instanee  and  request  And,  be- 
ing so  indebted,  he  the  said  deft,  in  consideration  thereof,  afterwards,  and  before  the 
bankruptcy  of  the  said  6.  II.,  (to  wit)  on  the  same  day  and  year  aforesaid  (or,  **laai 
afore»auP*)t  at  London  {venue)  aforesaid,  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  G.  H^  to  pay  him  the  said  sum  of  j^lOO,  whenever  afterwards  he,  the  said 
deft.,  should  be  thereunto  requested.  And  whereas  also,  &c.  (other  eounte  may  be  reo- 
dihf  framed  on  promieea  to  the  bankrupt f  on  the  game  prineipU  ae  the  preceding  one,  etaUng 
all  ike  promieet  and  eames  of  aeiion  to  have  aeeruea  before  the  bankruptcy.  The  auovmt 
Btaledf  and  breach  ofpromiua  to  the  bankrupt,  it  ae  folmoe :) 

AGCOUin*  STXTXn. 

1*412041  -^"^  whereas,  also,  the  said  deft  afterwards,  and  before  the  bankruptcy  *of 
I-  -'  the  sMd  G.  H.  (to  wit)  on  the  same  day  and  year  aforesaid*  at  London  aforesaid, 

accounted  with  the  said  G.  H.  of  and  concerning  divers  other  sums  of  money,  from  the 
said  deft,  to  the  said  G.  H.  before  that  time  due  and  owing,  and  then  in  arrear  and  unpaid. 
And  upon  that  account,  the  said  deft  was  then  and  there  found  to  be  in  arrear  ana  in- 
debted to  the  said  G.  H.  in  the  further  sum  of  jBlOO,  of  like  lawful  money;  and,  being  so 
found  in  arrear  and  indebted,  as  last  aforesaid,  he,  the  said  deft  in  consideration  thereof, 
afterwards,  and  before  the  bankruptcy  of  the  nid  G.  H.,  (to  wit)  on  the  s^me  day  and 
year  aforesaid,  at  London  aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  G.  H„  to  pay  to  him  the  said  sum  of  money  last  mentioned,  whenever  anerwarda 
he,  the  said  deft,  should  be  thereunto  requested.  Tet  the  said  deft,  not  regarding  hit 
said  several  promises  and  undertakings,  so  by  him  in  manner  and  fbrm  aforesaid  nude, 
but  contriving,  and  fraudulently  intending  craftily  and  subtly  to  deouve  and  defraud 
the  said  G.  H.  before  he  became  a  bankrupt,  and  the  said  pits,  as  assignees  as  aforesaid, 
after  the  said  G.  H.  became  a  bankrupt,  in  this  respect  hatli  not  yet  paid  the  said  several 
sums  of  money,  nor  any  or  either  of  tnem,  nor  any  part  thereof,  to  the  sud  G.  H.,  before 
he  became  a  bankrupt,  or  to  the  said  pits.,  since  he  became  a  bankrupt,  although  often 
requested  so  to  do.  But  the  said  deft,  to  pay  the  same,  or  any  part  thereof,  hath  hitherto 
altogether  refused,  and  still  doth  refuse  to  pay  the  same  to  the  said  pits,  as  assignees  aa 
aforesaid,  or  otherwise.  {If  there  be  the  leaet  ground  forpreeuming  there  has  been  apro- 
miee  tothepltt,  ae  assignees,  eounts  should  be  inserted  to  meet  the  same,  and  espedally  the  ac- 
count stated  as  infra,)  To  the  damage  of  the  pits.,  as  assignees  as  aforesaio,  of  £100$  and 
therefore  they  bring  their  suit,  &c.  Pledg^e^  Su:. 

mXBZTXTUS  ASSVXniT  OH  PBOXISXS  TO  TU  AiSZOKSSS,  VOB  A  BUT  ACCBtriHO  BllOBS 
TBS  ACT  OV  BABBJiUFTCT. 

And  whereas  also  the  said  deft,  after  the  said  G.  H.  became  bankrupt,  to  wit,  on  the 
first  day  of  January,  in  the  year  of  our  Lord  1828,  (any  day  after  the  bankruptcy,  but  even 
this  is  not  maierUu),  at  London  aforesaid,  was  indebted  to  the  said  pits.,  as  assignees  as 
aforesaid,  in  the  sum  of  £100,  of  like  lawful  money,  for  divers  goods,  wares  and  mer- 
chandises of  the  said  G.  H.,  before  his  bankruptcy,  sold  and  delivered  to  the  said  deft., 
and  at  his  like  special  instance  and  request.  And,  being  so  indebted,  he,  the  said  deft., 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  London 
aforesaid,  undertook,  and  then  and  there  fiuthfully  promised  the  said  pits.,  as  assignees 
as  aforesaid,  to  pay  them  the  said  last-mentioned  sum  of  money,  when  he,  the  said  deft., 
should  be  thereunto  afterwards  requested.  (Other  counts  may  be  readily  framed  on  other 
causes  of  action,  on  the  principle  of  the  preceding  one.  B  is  not,  however,  usual,  nor  per- 
haps necessary,  to  insert  any  other  count  than  t&  aeeount  stated  as  follows,  unless  there  has 
bem  some  distinct  cause  ofadion,asgoods  sold,  or  money  lent,  Ue.,  after  the  act  of  bank- 
ruptqff  and  when  this,  and  counts  as  post,  205,  first  precedent,  should  be  added.) 

ACOOUHT  STATBS  WITH  ASSIOBBSS. 

And  whereas  also  the  said  deft,  afterwards,  and  after  the  bankruptcy  of  the  said  G. 
H.,  to  wit,  on  the  same  day  and  year  aforesud,  at  London  aforesaid,  accounted  with  the 
sud  pits.,  as  assignees  as  sibresaid,  of  and  conceminf^  divers  other  sums  of  money  from 
the  sud  deft  to  the  said  pits.,  as  assignees  as  aforesaid,  before  that  time  uue  and  owing, 
and  then  in  arrear  and  unpud.  And,  upon  that  account,  th6  said  deft  was  then  and  there 
found  to  be  in  arrear,  and  indebted  to  the  said  pits.,  as  assigneea  as  aforesaid,  in  the  iiir- 
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ther  sum  of  £100,  of  like  lawful  monej.  And,  being  ao  found  ia  arrear  and  indebted, 
the  aaid  deft.,  in  consideration  thereof,  afterwards,  to  wit,  on  the  same  da/  and  vear  last 
aforesaid,  at  London  aforesaid,  undertook,  and  then  and  there  faithfully  promued  the 
aaid  pita.,  as  assignees  as  aforesaid,  to  pay  tltem  the  said  sum  of  money  last  mentioned, 
whenever  afterwaids  he,  the  said  deft.,  should  be  thereunto  requested.  Tet  the  said 
deft.,  not  regarding  the  said  several  promises  and  undertakings,  in  the  said  last  — 
counts  mentioned,  so  by  him  in  manner  and  form  aforesaid  made,  but  contriving  and 
fraudulentljT  intending  craftily  and  subtly  to  deceive  and  defraud  the  said  r^ctntri 
pits.,  as  assignees  as  aforesaid,  in  this  respect,  hath  not  yet  paid  the  *  said  L  ^dj 
several  sums  of  money  in  the  last  counts  mentioned,  or  either  of  them,  or  any 
part  thereof,  to  the  said  pits. ,  although  often  requested  so  to  do.  But  the  said  deft.,  to 
pay  the  same,  or  any  part  thereof,  hath  hitherto  altogether  refused,  and  still  doth  refiise, 
to  the  damage  of  the  said  pits.,  as  assignees  as  aforesaid,  of  £100$  and  therefore  they 
bring  their  suit,  &c.    Pledges,  &c. 

mZBITATUS  ASSIpIPSIT  OS  PBOKIBSS  TO  TBI  ABSieiTSXS,  OV  CAVSXS  OV  ACTIOS 
ACCBUISO  SIHCB  THB  ACT  OT  BABKBUPTCT. 

An4  whereas,  also,  the  said  deft.,  after  the  said  G.  H.  became  a  bankrupt,  to  wit,  on 
the  first  day  of  January,  in  the  year  of  our  Lord  1828,  at  London  aforesaid,  was  indebted 
to  the  said  pits,,  as  assignees  as  aforesaid,  in  the  sum  of  £100,  of  lawful  money  of  Great 
Britain,  for  divers  goods,  wares,  and  merchandises,  by  the  said  pits.,  as  assij^eea  aa 
aforesaid,  before  then,  and  after  the  bankruptcy  of  the  said  G.  H.,  sold  and  delivered  to 
the  aaid  deft.,  at  his  special  instance  and  request.  And  being  so  indebted,  he,  the  said 
deft.,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
London  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  pits.,  as 
assignees  as  aforesaid,  to  pay  them  the  last-mentioned  sum  of  money,  when  he,  the  said 
deft.,  ahould  be  thereunto  afterwards  requested.  {Other  eount»  may  be  readily  framed^ 
on  caueee  of  action  accruing  after  the  banmptcyt  on  the  principle  of  the  preceding  count. 
Care  should  be  taken  to  insert  a  count  for  numey  had  and  reedvea  to  the  use  of  the  atngneee, 
7%e  aceowU  dated  ii  ae  anie^  204.) 

See  a  form  at  the  suit  of  a  surviving  assignee,  2  Chit,  PL  100$  also  by  one  partner,  and 
the  assignee  of  another,  being  bankrupt,  for  work  done  before  the  bankruptcy,  ib,  101; 
on  note  payable  to  bankrupt,  ib'  137$  oy  assignee  of  indorsee  against  acceptor,  t6.  165  { 
against  drawer,  where  bill  dishonoured  after  bankruptcy,  ib» 

TBOVBB  BT  ASSZeBBBS  OBT  THB  BABKBUFT's  POBSBBSIOBy  ABB  A  GOBTBBBTOB  ABTBB  THB      • 

BASKBTJPTCT. 

For  that  whereas  the  sud  G.  H.,  heretofore  and  before  he  became  a  bankrupt,  to 
wit,  on  the  first  day  of  January,  in  the  year  of  our  Lord  1828  (some  day  before  the  omd^ 
rupiey,  but  even  thieie  not  material),  at  London  (venue),  was  lawfully  possessed,  as  of  his 
ow^  property,  of  certain  goods  and  chattels,  to  wit  (etaie  the  property  aa  usual,  post, 
"IVvMr"),  of  great  value,  to  wit,  of  the  value  of  £100,  of  lawful  money  of  Great  Bri- 
taint  and,  being  possessed  thereof,  he,  the  sud  G.  H.,  afterwards,  and  before  he  bepam« 
a  bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at  London  (venue)  aforesaid,  casually 
lo^  the  said  goods  and  chattels  out  of  his  possession;  and  the  same  afterwards,  and  before 
he  became  a  bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at  London  (venue)  afore- 
said, came  to  the  posMssion  of  the  said  deft,  by  finding.  Yet  the  said  deft,  well  knowing 
the  aaid  goods  and  chattels  to  be  the  property  of  the  said  G.  H.,  before  he  became  « 
bankrupt,  and  of  right  to  belong  and  appertain  to  him  before  his  bankruptcy,  and  to  the 
aaid  pits.,  as  assignees  as  afbresaid,  after  such  bankruptcy;  but  contriving,  and  fraudu- 
lently} intending,  craftily  and  aubtly  to  deceive  and  defraud  tlie  said  G.  U.  before  he 
became  a  bankrupt,  and  the  aaid  pits.,  as  assignees  as  aforesud,  since  the  said  G.  H.  be- 
came a  bankrupt,  in  this  behalf,  bath  not  as  yet  delivered  the  said  goods  and  chattels,  or 
any  or  either  of  them,  or  any  part  thereof,  to  the  said  G.  H.  before  his  bankruptcy,  or  to 
the  said  pits,  since,  although  often  reauested  so  to  do,  and  hath  hitherto  wholly  refused 
so  to  do;  and  afterwards,  and  after  the  said  G.  H.  became  a  bankrupt,  to  wit,  on  the 
second  dav  of  January,  in  the  year  aforesaid  (any  day  after  the  bankruptcy),  at  London 
(venue)  aforesaid,  converted  and  disposed  of  the  said  goods  and  chatten  to  his,  the  said 
deft.'a  own  use.  (JjT  the  conversion  was  before  the  aet  of  bankruptcy,  a  count  should  be  fn- 
eerted  to  meet  mane  aeeordingly.    jB  is  also  advieabk  to  insert  the  fbttiunng  count,) 
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'.  vAorsB  oar  tbx  Aiizeirxu'  possissioir  ajtv  coirnmaxoir  AmmwAMos. 

And  wherew  also  the  nid  pits.,  as  such  aisignees  as  aforesaid,  heretofore,  and  after 
tfce  said  6.  H.  became  a  bankrupt,  to  wit,  on  the  first  day  of  January,  in  tile  year  of  our 
Lord  1828  (<my  day  after  the  bankruptcy ^  but  even  (hit  is  not  material),  at  London  (temse) 
r^rOnAl  ^^^i*^*'^'^^*  ^"  lawfully  possessed,  as  of  the  property  of  the  said  pits.,  as  aa- 
1^  ZUdJ  sig'nees  aforesaid,  of  *  certain  other  goods  and  chattels,  to  wit,  &c  {dueribe 
jgoods  ae  uetuil  in  trover^  post,  '*  TVoter*')  of  great  value,  to  wit,  of  the  talue 
of  JSIOO,  of  lawful  money  of  Great  Britain,  (or,  if  this  be  not  the  first  count  des&ildngthe 
goods,  say  *' goods  and  chattels  of  the  Uke  number^  quantity,  quality,  description,  and  tfo/u^, 
as  the  said^ods  and  chattels  in  the  said  first  Count  mentioned^' )\  and  oeing  possessed 
thereof,  they,  the  said  pits.,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  Lota- 
don  aforesaid,  casually  lost  the  said  last-mentioned  gt>od8  and  chattels  out  of  their  poa* 
session;  artd  the  same  afterwards,  U»  wit,  on  the  day  and  year  last  aforesaid,  at  London 
aforesaid,  came  to  the  possession  of  the  said  def^  by  finding;  yet  the  said  deft.,  well 
knowing  the  said  last-mentioned  goods  and  chattels  to  be  the  property  of  the  said  plts^ 
as  such  assignees  as  aforesaid,  and  of  light  to  belong  and  appertain  to  them  as  such,  bat 
contriving,  and  fraudulently  intending,  craftily  and  subtly  to  deceive  and  defraud  the  said 
pits.,  as  such  assignees  as  aforesaid,  in  this  behalf,  hath  not  as  yet  delivered  the  said  last- 
mentioned  goods  and  chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said 
pits.,  although  often  requested  so  to  do,  and  hath  hitherto  wholly  refused  so  to  do;  and 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  London  aforesaid,  converted  and 
disposed  of  the  said  last-mentioned  goods  and  chattels  to  bis,  the  said  deft.'s  own  use;  to 
the  damage  of  the  said  pits.,  as  such  assignees  as  aforesaid,  of  £100,  (tnaer^  enough  i6 
eover  fuUvahu  of  goods)\  and  therefore  they  bring  their  suit,  &c.    Pkdges,  &c. 

FLZAS.      SXT-OPF^ 

Pleas,"]  The  forms  of  pleas  are  the  same  for  the  most  pari  tfs  in  ordinary  cases.  A 
plelL  or  notice  of  setpoflT,  may  be  readily  framed,  stilting,  that  "the  bankrupt,  at  the  tinde 
of  the  bankruptcy,  was  indebted,''  &c.;  and  omitting  the  words,  "before  and  at  the  time 
of  the  commencement  of  the  suit,  was,  and  still  is;"  and,  after  setting  forth  the  subjects 
matter  of  the  debt  in  the  usual  foniK  alleging,  <'  which  said  sum  of  money  is  still  wholly 
due  and  unpaid,  and  unsatisfied;  and  the  said  pits.,  as  assignees  as  aforesaid,  before  and 
at  the  time  of  the  commencement  of  this  suit,  were  and  still  are,  indebted  toitiie  said 
deft,  in  the  amount  thereof."    See  3  ChU.  PL  933; /km/,  «  Set-off^ 


Evidence  for  Plaintiffs 

Proqf  of  Title  to  aut.'\  The  pits.,  when  necessarily  suing  as  as- 
signees, were,  in  all  actions,  formerly  obliged  to  substantiate  their  title 
to  sue,  by  proving  strictly  all  the  requisites  to  support  the  (Commission, 
viz.  the  petitioning  creditor's  debt,  the  trading  and  act  of  bankruptcy, 
thejasuing  of  the  commission,  and  the  assignment  to  the  pits.  But  the 
]liw  iB-Cli^  respect,  as  to  the  proof  of  the  first  three  requisites,  is  mate- 
£!ally  modified;  for,  in  some  cases,  no  such  proof  is  required,  and  in 
others^the  depositions  before  the  commissioners  are  conclusive  evidence. 
We  shall  consider  those  cases;  1.  when  proof  of  title  is  necessary;  and, 
2.  the  mode  of  proving  such  title. 

1.  When  Proof  of  Title  is  necessary.]  By  section  90  of  the*  new 
act,  it  is  declared,  that,  in  any  action  by  or  against  an  assignee,  or  any 
commissioner,  or  person  acting  under  the  warrant  of  the  commissioners, 
for  any  thing  done  as  such  commissioner,  or  under  such  warrant,  no 
proof  shall  be  requirecf  at  the  trial  of  the  petitioning  creditor's  debtj 
the  trading  or  act  of  bankruptcy,  unless  the  other  party  in  such  ac- 
tion shall  (if  deft  at  or  before  pleading,  and  if  pit.  t)efore  the  issue 
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joined)  give  notice  in  writing  to  such  assignee,  commissioner,  or  other 
person,  that  he  intends  to  dispute  some,  and  which,  of  such  mattevs;  and 
the  party  giving  notice  renders  himself  liable  to  the  costs  occasioned  l^ 
it,  if  the  disputed  matter  is  proved  by  the  other  party  upon  the  tri'aL 
Under  this  section,  no  proof  whatever  of  the  petitioning  creditor's  debt, 
the  trading,  or  apt  of  bankruptcy,  is  required,  unless  the  proper 
notice  be  given,  and  this  *even  though  the  proceedings  appear  [*207] 
defective  on  the  face  of  them:  see  4  Bingh,  34.  And,  as  we 
flhall  hereafter  see,  by  the  92d  section  of  the  act,  where  the  assignees 
sue  for  a  debt  or  demand,  for  which  the  bankrupt  himself  might  have 
sued,  the  deft,  is  deprived,  in  effect,  from  all  power  whatever  of  dis* 
puting  those  proceedings, after  a. certain  period  allowed  the  bankrupt  to 
dispute  the  validity  of  the  commission:  see  post. 

It  is  to  be  observed,  that  this  90th  section  relates  only  to  actions  brought 
by  or  against  the  assignees  or  commissioners,  or  persons  acting  under 
their  warrant  It,  therefore,  does  not  affect  actions  where  such  persons 
are  not  parties,  and,  in  those  cases  where  the  validity  of  the  commission 
eomes  incidentally  in  question,  it  must  be  regularly  and  strictly  proved^ 
as  it  used  to  be :  Doe  v.  Liston,  4  Taunt.  741.  The  statute  is  not  con- 
fined to  cases  where  the  assignees  or  the  commissioners  are  named  as 
such  upon  the  record ;  it  also  extends  to  actions  where  the  opposite  party 
knows  that  they  make  out  their  title  or  their  justification,  as  the  case 
may  be,  under  the  commission:  Simmonds  y.  Knight ,  3  Camp.  251 ; 
JSofoe  V.  Lant,  Oowy  24.  It  also  extends  to  actions,  though  there  are 
other  defies  on  the  record,  if  these  defts.  have  justified  as  servants  of  the 
assignees:  Oilman  v.  Cousinsy  2  Stark.  183. 

The  notice  required  by  the  statute  to  compel  the  party  to  prove  the 
proceedings  therein  mentioned,  must  be  strictiy  conformable  to  the  sta- 
tute.   As  to  the  time  of  service  of  it,  if  on  the  part  of  the/?//.,  it  must 
be  before  issue  joined.    But  a  notice  delivered  at  the  time  of  the  deliver- 
ing the  issue,  with  notice  of  trial,  is  sufficient :  Richmond  v.  Heapy^  4 
Camp.  207.    A  notice  by  the  deft,  must  be  given  at  or  before  pleading. 
If  he  has  omitted  to  give  notice  bt^/bre  pleading,  and  wishes  to  dispute 
the  commission,  his  course  would  be  to  withdraw  his  plea,  and  plead  de 
novo  J  with  such  notice :  Wilhck  v.  Smithy  2  Camp.  184  ;  Decharme 
V.  Laney  2  Camp.  324;  Radmore  v.  Oouldy  Wightw.  80;  Oardnery.- 
Slacky  6  MooTCy  489.    But,  he  should,  for  this  purpose,  apply  to  the 
court,  for  he  cannot  regularly  withdraw  a  plea  once  pleaded,  and  deitver 
it  again,  with  a  notice,  even  though  the  time  for  pleading  has  not  ex- 
pired: Foolt  y.  Bell,  1  Stark.  328.     With  respect  to  the  mode  of  ^er- 
viee  of  the  notice,  service  on  the  assignees  in  person,  though  the  safest 
coarse,  when  practicable,  is  not  absolutely  necessary,  a  delivery  of  the 
notice  to  their  attorney  being  sufficient,  but  leaving  it  with  a  servant  at 
the  dwelling-house  even  of  the  assignee,  is  not  sufficient :  Howard  r.- 
Ramsbottomy  3  Taunt.  52Q.    The  notice  on  the  part  of  the  deft  is  not 
to  be  considered  as  part  of  his  evidence  in  the  cause,  but  should  be  proved 
at  the  beginning  of  the  trial ;  and,  as  soon  as  the  commissions  and  pro- 
ceedings are  produced  by  the  pit.,  the  court  will  then  immediately  com- 
Kl  the  latter  to  support  the  commission  in  the  same  manner  as  he  was 
rmerlyobliged  to  do,  riz.  by  strict  proof  of  the  petitioning  creditor's  debt. 
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and  the  other  requisites:  Decharme  v.  Lane,  2  Camp.  324.  IVJien 
notice  has  been  given  only  to  dispute  the  act  of  bankruptcy,  and  the 
other  side  have  read  the  depositions  on  the  file  to  prove  the  trading  and 
debt,  the  residue  of  the  proceedings  are  not  considered  to  be  evidence, 
and  the  counsel  for  the  party  contesting  the  commission  has  no  right  to 
inspect  them:  Bluck  v.  7%orne,  4  Camp,  191;  Stafford  v.  Clarke^  1 
C.  if  p.  36. 

Proof  of  title  of  the  assignees,  will  be  dispensed  with,  in  cases  where 
deft,  by  his  own  act,  has  estopped  himself  from  disputing  it.  As,  where 
deft  had  attended  a  meeting  of  the  commissioners,  and  exhibited  an  ac- 
count between  him  and  the  bankrupt,  and  afterwards  made  a  part  pay- 
ment to  the  assignee,  as  such,  on  that  account,  it  was  held  to  be  prima" 

facie  evidence,  that  the  plaintiff  was  assignee :  Dickenson  v.  Coward^ 
\  B,  fy*^,  677.  So,  if  a  deft,  on  being  applied  to  by  a  person  whom  it 
is  proved  he  knew  to  be  the  collector  of  the  bankrupt's  debts  for  the 
assignees,  said  he  would  call  and  pay  the  money,  such  promise  was  held 
prima-facie  to  dispense  with  the  necessity  of  proving  pit's 
[*208]  title :  Pope  v.  Moncky  *2  C.fyP.l  12.  In  an  action  brought  by 
the  assignee  to  recover  the  price  of  goods  received  by  deft,  from 
the  bankrupt  before  his  bankruptcy,  to  sell  by  auction,  and  which  he  had 
sold  after  the  bankruptcy,  it  was  held  that  the  deft.,  having  described 
the  goods  in  his  catalogue  of  sale  as  ^^  the  property  of  D.,  a  bankrupt," 
had  estopped  himself  from  calling  the  bankruptcy  in  question,  and/irtma- 
facie  dispensed  with  the  necessity  of  proving  the  proceedings :  Maltby 
V.  Christie^  1  Esp.  Rep,  340;  16  Eastj  193.  In  an  action  of  debt  on 
bond  by  assignees,  a  plea  of  payment  only,  admits  their  title,  and  they 
need  not  prove  themselves  to  be  assignees.  See  Corsbie  v.  Oliver ^  1 
Stark.  76,  ante,  39,  40.  Where  the  deft  has  himself  contracted  with 
the  assignees,  or,  as  it  seems,  even  with  the  defL  after  the  bankruptcy, 

.  they  may,  in  that  case,  recover  against  him,  without  proving  themselves 
to  be  such,  Evans  v.  Mann,  Cowp.  569 ;  and  this,  although  the  pits, 
allege  themselves  in  the  declaration  to  be  assignees-:  Thomas  v.  Ride- 
ingy  Wightw.  65.  We  have  already. considered  how  far  the  bankrupt, 
by  his  acts,  will  be  estopped  from  disputing  the  commision,  &c.  ante,  46. 
The  mere  circumstance  of  a  creditor's  proving  a  debt  under  the  com- 
mission, is  not  sufficient  to  preclude  him  from  disputing  its  validity : 
Rankin  v.  Horner ,  16  East,  191  ;  Stewart  v.  Richman,  1  Esp. 
Rep.  108. 

II.  Mode  of  Proving  Title  of  Plaintiffs,]  This  will  be  consider- 
ed with  reference  to  cases — 1.  Where  no  notice  has  been  given  to  dis- 
pute the  title ;  2.  Where  the  commission  has  not  been  disputed  by  the 
bankrupt  within  a  limited  period  after  the  adjudication ;  and,  3.  Where 
a  notice  has  been  given  to  dispute  the  title,  and  the  commission  has  been 
disputed  by  the  bankrupt  within  such  limited  period,  and  where  strict 
proof  of  title  is  required. 

1.  Mode  of  proving  Title,  when  no  Notice  has  been  given  to  dispute 
tt.']  If  no  notice  has  been  giv^n  by  the  opposite  party  to  dispute  the 
petitioning  creditor's  debt,  the  trading,  or  the  act  of  bankruptcy,  it  will 
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be  sufficient  for  the  assignees,  commissioners,  or  persons  acting  under 
their  warrant,  to  prove  the  commission  and  the  assignment  only,  and, 
in  some  cases,  the  bargain  and  sale,  without  any  further  proof.  Such 
proof  is,  indeed,  in  all  cases  requisite,  unless  where  the  opposite  party 
has  admitted  the  plt/s  title,  and  in  which  case  the  admission  must  be 
proved  :  ante,  207.  In  all  proceedings  against  the  bankrupt,  whether 
notice  is  given  or  not  to  dispute  the  commission,  strict  proof  will  be 
required  of  all  the  requisites  to  support  it;  and  the  depositions  in  this 
case  will  not  be  sufficient  evidence :  3  Camp.  96 ;  Deacon^  B.  L.  780, 
1.  As  to  plt.^s  undertaking  on  retaining  venue,  see  Soulsby  v.  Lea^  3 
Taunt.  86.  We  shall  now  consider  the  mode  of  proving  the  commis- 
sion, assignment,  and  bargain  and  sale. 

Commission.']  To  prove  the  commission,  the  original  commission 
under  the  great  seal  must  be  produced,  and  now,  by  section  96  of  the 
statute,  no  commission^  or  adjudication  of  bankruptcy,  or  assignment 
of  the  personal  estate  of  the  bankrupt,  or.  certificate  of  conformity,  is 
receivable  in  evidence  in  any  court  of  law  or  equity,  unless  the  same 
respectively  shall  have  been  first  entered  of  record  at  the  Bankrupt  Office. 
The  great  seal,  therefore,  of  the  kingdom,  which  has  been  hitherto  con- 
sidered the  most  solemn  mode  of  authenticating  any  instrument,  appears 
to  be  no  longer  sufficient  evidence  to  verify  a  commission  of  bankrupt; 
but  the  commission  must  now  have  a  certificate  endorsed  thereon,  pur- 
porting to  be  signed  either  by  the  person  appointed  by  the  Lord  Chan- 
cellor to  enter  of  record  matters  relating  to  commissions  of  bankruptcy, 
or  by  his  deputy;  which  certificate  is  without  any  proof  of  the  signature 
declared  to  be  receivable  as  evidence  of  the  commission  having  been  so 
entered  of  record.  When,  however,  a  commission  is  superseded,  the 
writ  of  supersedeas  (reciting  that  a  commission  issued  on  a  day 
certain)  is  evidence  to  show  that  *  such  a  commission  issued  on  [*209} 
that  day,  even  a^inst  a  party  who  is  both  a  stranger  to  the  writ 
and  to  the  commission ;  for  a  commission  of  bankruptcy  is  considered  in 
law  as  a  proceeding  to  which  all  the  world  are  parties :  Gervis  v.  Wes- 
tern Canal  Company,  5  M.  ^  S.  76.  No  stamp  is  necessary :  6  Oeo. 
4,  c.  16,  s.  98 ;  see  Deacon,  JB.  L,  774.  As  to  a  variance  in  stating 
commission,  see  post,  pleadings  in  actions  against  bankrupt 

^ssignm^nt.]  The  assignment  must  be  proved  by  producing  the 
deed,  and  calling  the  attesting  witnesses  to  prove  the  execution  of  it : 
post,  ^^  DeedJ^  But,  where  the  assignees  produce  the  assignment  under 
a  notice  from  the  other  party,  it  is  then  admissible  in  evidence  for  that 
party,  without  proof  of  the  execution  by  the  subscribing  witness,  if  the 
assignees  claim  any  benefit  under  the  assignment:  Pearce  v.  Hooper^  3 
Taunt.  62;  Orr  v.  Morice,  3  B.  i^  B.  139.  The  assignment  must  (as 
well  as  the  co^nmission)  have  the  proper  certificate  endorsed  of  having 
been  entered  of  record  at  the  Bankrupt  Office,  before  it  can  be  read  in 
evidence;  ante  208.  No  stamp  is  nec^sary:  6  Oeo.  4,  c.  16,  j.  98. 
By  the  courtesy  of  practice  in  the  eourt  of  E.  B.,  the  assignment  is  in 
general  admitted  on  the  trial,  unless  there  be  substantial  reasons  to  the 
contrary:  Beady.  Cooper,  5  Taunt^  89;  Deacon,  B.  L.  llh. 
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Bargain  and  SaleJ]  In  actions  relating  to  the  bankrupt's  freehold 
property  (which  does  not  pass  by  the  general  assignment  of  the  com- 
missioners), the  title  of  the  assignees  is  to  be  substantiated^  by  prodaciog 
the  bargain  and  sale  to  them  from  the  commissioners,  and  proving  its 
execution  in  the  ordinary  way.  But,  unless  the  commissioners  execute 
the  power  with  which  they  are  invested,  in  the  precise  manner  prescrib- 
ed by  the  statute,  it  will  have  no  effect  in  passing  the  estate:  Perry  r. 
BoweSy  Sir  T.  Jones^  196;  Bennet  v.  Oaudy^  Cartk.  178;  Elliott  v. 
Danby^  12  Mod.  3.  The  deed  must  therefore  appear  to  have  been  en- 
rolled in  some  court  of  record,  #.  64 ;  and  this  must  be  done  within  six 
months  after  the  date  of  the  deed,  according  to  the  express  provision  of 
the  statute  of  the  27  H.  8.  c.  16,  relating  to  the  enrolment  of  bargains 
and  sales:  2  Phill.  288 ;  see  Deacon^  B.  L.  776.  The  enrolment  may 
be  proved  by  a  certificate  on  the  bargain  and  sale,  signed  by  the  proper 
officer,  which  will  be  evidence  also  of  the  time  when  it  was  enrolled, 
Kinnersley  v.  Orpe^  1  Doug.  56,  58;  for  the  endorsement  is  considered 
as  part  of  the  enrolment,  which,  being  a  record,  is  therefore  conclusive 
as  to  the  time,  Sex  v.  Hopper^  3  Price^  495;  and,  as  the  enrolment  of 
the  deed  thus  becomes  a  record,  the  deed  may  likewise  be  proved  by  an 
examined  copy  of  the  enrolment,  signed  by  the  proper  officer;  and  the 
time  of  enrolnrient  may,  in  like  manner,  be  proved  by  an  examined  copy 
.«f  the  officer's  endorsement  on  the  enrolled  deed:  1  Phill.  388,  499;  2 
ib.  288 ;  see  Deacon,  B.  L.  776.  The  bargain  and  sale  is  exempt  from 
stamp  duty:  6  Oto.  4,  e.  16,  s.  98.  No  stamp  is  any  longer  necessary 
to  give  validity  to  the  commission,  or  the  assignment,  or,  indeed,  to  any 
other  document,  or  conveyance  relating  solely  to  the  estate  or  effects  of 
tlKi  bankrupt* 

2.  Mode  of  proving  Plaintiff^  a  TitlCy  where  the  Commission  has 
not  been  disputed  by  the  Bankrupt  within  a  limited  period.']  By 
the  92d  section  of  6  Oeo.  4,  c.  16,  it  is  declared,  that,  if  the  bankrupt 
shall  not  (if  he  be  within  the  united  kingdom  at  the  issuing  of  the  com- 
mission), within  two  calendar  months  after  the  adjudication,  or  (if  out  of 
the  kingdom),  then  within  twelve  calendar  months,  give  notice  of  his 
intent  to  dispute  the  commission,  and  proceed  therein  with  due  diligence, 
the  depositions  taken  before  the  commissioners  of  the  petitioning  credi- 
tor's debt,  the  trading,  and  act  of  bankruptcy,  shall  be  conclusive  evi- 
dence of  the  matters  therein  respectively  contained,  in  ali  actions  or 
suits  brought  by  the  assignees,  for  any  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  any  action  or  suit. 

*In  order,  therefore,  to  render  the  proceedings  not  conclusive 
[*210j  evidence  of  the  facts  therein  stated,  in  an  action  for  the  recovery 
of  that  which  the  bankrupt  himself  might  have  sued  for,  if  his 
bankruptcy  had  not  taken  place,  the  bankrupt  must  have  given  the  notice 
pointed  out  in  the  above  section,  and  within  the  limited  time..  But  this  need 
not  have  been  done,  if  the  proceedings,  upon  the  face  of  them,  do  not  con- 
tain yac/^  which  will  amount  tOyproof  of  the  several  matters  required  by 
law  to  constitute  a  good  petitioning  creditor's  debt,  trading,  or  act  of  bank- 
ruptcy: for  mere  conclusions  of  law,  drawn  by  the  witnesses  or  by  the 
commissioners  from  the  facts  .'Stated,  are  not  sufficient  to  support  the 
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eommiraion;  and,  in  such  case^^  the  depositions  are  not  conclusive  evi* 
dence,  and  the  opposite  party  ma/,  by  other  facts,  dispute  the  commis- 
sion, see   Humphries  v.  Coggan^  I  Rose,  22^^  Clarke  v.  ^skew,  1 
Stark.  458;  provided,  indeed,  he  has  first  given  the  notice  required  by 
the  90th  section;  ante^  207 ;  Mackbeath  v.  Coates^  4  Bing,  34.    Where 
the  debt  is  stated  to  be  due  from  the  bankrupt,  as  drawer  of  a  bill  of 
exchange,  but  the  deposition  states  no  notice  of  dishonour,  it  will  not  be 
conclusive  evidence  of  the  debt,  which  the  other  party,  after  notice  to 
dispute,  may  dispute:  Cooper  v.  MachiUy  1  Bing.  426;  4  Bing.  34. 
So,  if  the  deposition  of  the  petitioning  creditor  state  only  that  the  debt 
was  due  to  him  at  and  before  the  time  of  suing  forth  the  commission, 
not  showing  that  it  existed  at  the  time  of  the  act  of  bankruptcy,  this 
is  not  conclusive  proof  of  the  goodness  of  the  petitioning  creditors' 
debt:  Clarke  v.  Jiskew,  I  Stark.  458;  Lawton  v.  BobinsoUy  ib.  456. 
If  a  deposition  state  that  the  deponent  witnessed  the  execution  of  a  deed 
by  the  bankrupt,  by  which  he  assigned  his  property  to  A.  B.,  though 
this  is  evidence  of  such  a  deed,  as  stated  in  the  deposition,  it  is  not  evi- 
dence that  the  deed  itself  was  an  act  of  bankruptcy:  Kay  y.  Stead,  2 
Stark.  200.    Where  the  deposition,  to  prove  the  act  of  bankruptcy, 
stated  that  the  party  absented  himself  on  a  certain  day,  and  that  he  had 
declared  to  the  deponent  that  his  motive  was  to  avoid  his  creditors,  but 
not  stating  the  time  when  this  declaration  of  the  bankrupt  was  made, 
this  was  held  not  sufficient  proof  of  an  act  of  bankruptcy:  Marsh  y. 
Meager,  1  Stark.  353.     And  so,  where  the  deposition  omits  to  state  that 
the  party  absented  himself  with  an  intent  to  delay  his  creditors:  Tole- 
man  v.  JoneSf  9  Moo.  24.     The  deposition  of  the  petitioning  creditor 
will  be  evidence  of  a  certain  sum  due  to  him,  and  also  of  the  character 
in  which  he  claimed  it,  whether  as  executor  or  assignee ;  nor  will  it  tte 
necessary  in  either  of  these  cases  to  produce  the  probate  or  the  assign- 
ment; but,  whether  the  sum  due  was  a  debt  to  support  a  commission, 
that  is  an  inference  of  law  which  the  court,  upon  the  trial,  will  not  be 
estopped  from  determining  by  the  adjudication  of  the  commissioners: 
Skaife  V.  Howard,  2  B.  ^  C.  560,  AD.fy  R.  37;  Deacon,  B.  L.  778. 
The  whole  effect,  indeed,  of  the  provision  of  the  statute  is  only  to  make 
the  depositions  evidence,  not  to  admit  the  fact  of  the  bankruptcy  to  be 
proved ;  for  this  must  be  as  strictly  made  out  by  the  depositions,  as  it 
would  be  required  to  be  done  by  the  witnesses:  Rawson  v.  Haigh,  I 
C.  4*  P»  80.     If  the  facts  stated  in  the  depositions*  are  sufficient  of  them- 
selves to  sustain  the  commission,  no  further  proof  is  necessary;  but  they 
may  always  be  objected  to  for  not  proving  the  subject-matter  to  which 
they  apply :  2  ^.  4-  C.  560;  4  Z>.  ^  R.  37;  Deacon,  B.  L.  778,  9.    We 
have  already  seen,  if  the  opposite  party  to  the  depositions  object  on  the 
latter  ground  to  proceed,  he  must,  to  avail  himself  of  such  objection, 
give  a  notice  to  dispute,  as  required  by  the  90th  section :  ante,  201  \  4 
iBing.  34.     It  must  be  remembered,  that  an  action  brought  by  the  as- 
signees to  recover  back  the  payment  of  a  debt  made  by  the  bankrupt  to 
a  creditor,  after  his  knowledge  of  an  act  of  bankruptcy,  or  after  the  is- 
suing of  the  commission,  for  which  the  bankrupt  himself  could  have 
BO  right  to  sue,  would  not  be  such  an  action  as  would  deprive  the 
deft  of  his  right  at  any  time  to  dispute  these -matters,  upon  his  giving 
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[*211]  the requiilU notm of  *hi8  inteDtion  so  to  do:  Dtacan^B.  L. 
ni.  The  assigneesy  &c.y  m^j,  always  support  the  commission  by 
evidence  aliunde  the  depositions :  Clarkfi  v.  JiskeWf  1  Stark.  458,  n. 
The  deposition  of  the  petitioning  creditor  is  admissible  at  the  trial  in 
proof  of  his  debt,  2  Camp.  92;  though,  indeed,  if  he  himself  were 
called,  he  would  not  be  a  competent  witness  to  support  the  commission: 
Crreen  Y.'Jones^  2  Camp.  411 ;  and  see  Skaife  v.  Howard^  2  B.  8f  C. 
560 ;  A  D.  fy  R.  37.  As  to  its  being  evidence  of  a  party  being  execu- 
tor, je70j/,  215.  In  order  to  make  the  depositions,  &c.,  evidence,  it  must 
be  shown  that  they  came  out  of  the  custody  of  the  solicitor  to  the  com- 
mission, or  the  handwriting  of  the  commissioners  must  be  proved.  Col- 
linson  v.  Hillier^  3  Camp.  30;  and  for  which  purpose  the  bankrupt 
himself,  having  obtained  his  certificate,  and  released  the  surplus,  is  a 
competent  witness:  Morgan  v.  Pricey  2  B.  fy  C.  14;  S  D.  fy  R.  215; 
poaty  ^DeedP  And  see  further,  as  to  the  admissibility  in  evidence  of 
the  depositions  and  proceedings  under  the  commission,  in  cases  inde- 
pendent of  the  92d  sect  of  the  6  Geo.  4,  c.  16^  post 

S.  Mode  of  proving  Tithy  where  a  Notice  has  been  given  to  dispute 
it,  and  the  Comioiision  has  been  disputed  by  the  Bankrupt  within 
the  limited  time  ;  and,  in  other  cases,  where  strict  proqf  of  Title  is 
necessary.'l  In  such  cases,  where  an  assignee  or  party  has  to  support  a 
commission  of  bankruptcy  by  strict  proof  of  the  proceedings  under  it, 
he  will  have  to  prove  the  petitioning  creditor's  debt,  the  trading,  the 
act  of  bankruptcy,  the  commission,  the  assignment,  and  some  other  pro- 
ceedings; the  proof  of  all  which  Will  be  now  considered. 

Petitioning  Cssditor's  Debt.  J  This  will  be  considered  with  re- 
ferenae  ta-Ihe  amoamt  of  it,  the  subject-matter  of  it,  the  time  when  due, 
and  the  Aode  of  previag.  it 

If  the  petitioning  Creditor's  debt  be  a  debt  to  one  creditor,  or  toafirm, 
it  must  amount  to  dSlOO  ;  if  it  be  to  two,  d6150 ;  and  if  to  more,  d8200 :  6 
Geo.  4  c.  16,  s.  15.  Where  a  further  debt  is  contracted  by  the  bankrupt, 
after  leaving  off  trade,  and  he  makes  a  payment  without  directing  to 
which  debt  it  is  to  be  applied,  it  will  be  taken  to  be  applied  to  the  old 
debt;  and,  if  it  be  thereby  reduced  to  a  sum  less  than  £100,  it  will  not 
support  a  comndsaiott :  Meggott  v.  Mills,  1  Ld.  Raym.  286;  Comb. 
463,  s.  c.  A  credits <tniying  in  notes  to  the  amount  of  dSlOO,  at  10^.  in 
the  pound,  has  been  considered  to  have  a  sufficient  debt:  ex. p.  Lee^  1 
P.  fVms.  782.  Where  a  creditor  to  an  amount  sufficient  to  support  a 
commission,  after  notice  of  an  act  of  bankruptcy,  received  a  payment, 
diminishing  the  original  debt  to  a  sum  insufficient  to  support  the  com- 
mission, it  was  held  that,  as  that  payment  was  void,  there  was  still  a 
Sod  petitioning  creditor's  debt :  Mann  v.  Shepherd,  6  T.  R.  79;  ex.  p. 
iller.  Buck.  283.  Where  the  debt  was  for  a  bill  of  exchange  for  iSlOO, 
drawA  and  issued  before  the  act  of  bankruptcy,  but  becoming  due  after- 
wards, it  was  objected  that  the  sum  of  J6100  was  not  due,  but  only  that 
8um  minus  the  rebate  of  interest;  but  it  was  held  that  the  debt  was  suf- 
ficient to  support  the  commission,  upon  the  principle  that  the  debt  was 
contracted  at  the  time  the  bill  was  given :  Brett  v.  Levett,  13  East,  213. 
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In  the  case  of  a  bill  of  exchange,  where  it  is  not  expressed  on  the  face  of 
of  it  that  interest  should  be  paid,  it  cannot  be  added,  so  as  to  make  up  a 
legal  petitioning  creditor's  debt:  Cameron  v.  Smithy  2  B,  8^  A.  305; 
ex.  p.  BurgesSy  2  Moo.  745 ;  8  Taunt.  660,  s.  c.  A  creditor  who  re- 
ceives part  of  his  demand  after  notice  of  an  act  of  bankruptcy,  which  re- 
duces his  debt  below.  £100,  is  not  thereby  precluded  from  suing  out  a 
commission  on  the  whole  debt :  Mann  v.  Shepherdj  6  T.  R.  79  \  Buck. 
283 ;  Erokerdike  v.  Bollman^  I  T.  R.  405 ;  and  see  infra. 

With  respect  to  the  subject-matter  of  the  debt,  the  debt  must  be  a 
hgal  one :  a  mere  equitable  claim  will  not  support  the  commis- 
sion :  I  Mh.  147  ;  ♦2  Ves.  407.  A  judgment  creditor,  who  has  [*212] 
taken  his  debtor  in  execution,  cannot  aflerwards  sue  out  a  com- 
mission of  bankruptcy  against  him :  Cohen  v.  Cunningham^  8  T.  R. 
123.     But  it  is  a  good  petitioning  creditor's  debt,  though  merged  in  a 
higher  security :  Brtant  v.  Withers^  I  M.  fy  S.  123 ;  Ambrose  v.  Clen- 
don,  2  Str.  1042.     And  a  creditor  entering  into  a  composition-deed, 
after  an  act  of  bankruptcy  committed  by  his  debtor,  is  not  precluded  from 
being  a  petitioning*  creditor,  in  respect  of  the  origittal  debt :  Doe  v.  Ah- 
derson,  5M.  ^  8.  161 ;  and  see  Ambrose  v.  Clendm^  2  Str.  1042 ;  C 
T.  Hardw.  267 ;  ante.    As  to  promissory  note  on  wrong  stamp,  to. 
p.  OeddeSf  I  O.  ^  J.  414.    A  debt  upon  attorney's  biU,  though  it  has 
not  been  signed  and  delivered  pursuant  to  the  statute,  is  sufficient  to 
support  a  commission,  see  ex.  p.  Steele j  16  Ves.  166,  ex.  p.  Howell^  1 
Roscj  312,  ex.  p.  Prideauxy  1  O.^J.2S'j  and  a  debt,  though  barred  by 
the  Statute  of  Limitations,  will  be  good,  if  the  bankrupt  himself  make  no 
objection  to  it:  Swayne  v«  Wallingerj  2  Str.  746 ;  Quantoek  r.  En- 
gland j  5  Burr.  2628 ;  Mavor  v.  Pyne^  3  Bing.  285;  std  vide  Orego- 
ry  V.  Hurrelly  S  B.fy  C.  341. 

The  debt  must  be  of  such  a  nature,  that  an  aotion  at  taw  mi^t  be 
brought  for  it  by  the  petitioning  creditor  against  thsi  bankrupt.     Where 
^  the  debt  is  due  to  a  partnership,  it  must  appear  that  all  the  partners  con- 
curred in  the  proceeding.    A  commission  cannot  be  supported  on  the 
petition  of  one  only  of  two  partners,  to  whom  a  joint  debt  is  due,  Buck- 
land  V.  Newsamcj  1  Taunt.  411  ^  1  Camp.  474,  s.  c;  but  a  separate 
commission  may  be  taken  out  against  one  of  several  partners,  on  the  pe- 
tition of  a  joint  creditor :  Crispie  v.  Perritty  fFilleSf  467.    One  partner 
cannot  sue  out  a  commission  against  another  for  a  partnership  debt,  ex 
cept,  perhaps,  where  accounts  have  been  liquidated  and  the  partnership 
determined  that  the  creditor  paid  all  the  debts,  ex.  p.  Nokes,  2  Mont. 
144 ;  but,  for  a  debt  not  arising  out  of  a  partnership  transaction,  or  where 
they  are  not  equally  concerned  in  the  profit  and  the  loss,  one  partner 
may  sue  out  a  commission  against  another,   Windham  v.  Paterson,  1 
Stark.  144;  or,  where  the  profit  was  equally  to  be  divided  between 
them,  but  the  loss  to  be  borne  exclusively  by  one  only :  Marston  v. 
Barber,  Oow.  C.  17.     One  of  several  assignees  may  sue  out  a  coiamis 
sion  in  respect  of  a  commission  due  their  bankrupt,  without  the  otheV  as-i 
signees  joining  in  the  affidavit,  &c:  ex.  p.  Blakely,  1  O.fy  J.  197.     A 
husband  alone  cannot  be  a  petitioning  creditor  in  respect  of  a  debt  com 
posed  partly  of  a  sum  due  to  himself,  in  his  own  right,  and  parti v  to  his 
wife,  Rumsey  v.  Oeorge,  I  M.^S.  176 ;  but,  in  the  case  of  a  bill  of  ex- 
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change,  or  promissory  note,  given  to  the  wife  dum  sola^  the  husband  may 
alone  petition,  for  the  right  of  the  action,  shifting  with  the  possession  of 
the  bill,  vests  by  marriage  in  the  husband  :  M^Neilage  v.  Hollowcn/j  1 
j9.  ^  w^.  318;  ex.p.  Barber ^  I  O.  ^  J.  I.    Proof  of  a  debt  due  to  an  in- 
fapt.  is  not  sufficient  to  support  a  commission,  ex.  p.  Barrow,  3   f^es. 
554,  e^f.j),  Morton,  Buck,  42,  nor  is  a  debt  contracted  by  an  infant ;  but 
proof  of  an  acceptance  after  he  came  of  age  upon  i.  bill  drawn  when  he 
was  an  infant,  washolden  to  be  a  good  petitioning  creditor's  debt :  Sie- 
vens  V.  Jackson,  4»Camp.  164.     Though  a  public  company  have  power 
by  atatute  to  *^  coibmence  all  actions  and  suits''  in  the  name  of  their  se- 
cretary, as  the  nominal  pit.,  this  does  not  enable  the  secretary  to  petition 
for  a  commission:  Guthrie  v.  Fisk,  3  B.  fy  C.11B\  S  D.  fy  R.  24. 
Proof  of'the  debt  of  a  factor,  selling  goods  in  his  own  name,  is  sufficient 
to  support  a*  commission  against  the  purchaser;  but  not  so  if  it  appear 
that,  by  agreement  between  the  principal  and  factor,  the  former  was  to 
consider  the  purchaser  as  his  debtor,  as,  by  the  intervention  of  the  prin- 
cipal, the  right  of  the  factor  was  gone:  Sadler  v.  Leigh,  4  Camp.  164. 
The  debt  bt  a  natural-born  subject,  residing  and  trading  in  an  enemy's 
country,  will  not  svpport  a  commission :  M^Connell  v.  Hector,  3  J5.  4* 
P.*113.     The  mere  residence,  however,  will  not  a£fect  the  debt,  if  it  do 
not  appear  that  it  was  for  the  purpose  of  trading,  and  that  the 
[^13]  creditor  went  there  *with  a  knowledge  of  the  existing  hostili- 
ties :  Roberts  v.  Hardy,  Z  M.ir  S.  533 ;  nor  will  the  debt  be 
invalidated  if  the  creditor  reside  there  under  a  license  granted  by  order 
in  council:  ex.  p.  Baglehole,  18  Ves.  B2S',  1  Rose,  271.    An  uncertifi- 
cated bankrupt,  ex.  p.  Cartwright,  2  Rose,  230,  an  insolvent  debtor, 
Jellis  V.  Mounffori^  AB.fy  Ji.  256,  may,  in  most  cases,  be  a  petitioning 
creditor.    An  executor  of  a  bankrupt  cannot  sue  out  a  commission  on  a 
debt  due  to  bis  testator  before  his  bankruptcy :  1  Mk.  100. 

The  debt  must  be  a  present  existing  debt,  and  not  one  depending  on 
a  contingency:  Deacon,  B.  L.  90;  ex.  p.  Page,  \  O.  fy  J.  100;  see 
post.    A  warrant  of  attorney  has  been  deemed  a  debitum  in  presently 
sufficient  to  support  a  commission,  though  given  as  a  security  against 
runnfng  acceptances:  Miles  v.  Rawlyns,  4  Esp.  Rep.  194.    The  debt 
should  be  of  a  liquidated  nature,  or  capable,  from  computation,  of  being 
liquidated:  see  2  Fes.  326;  4  Ves.  168.    A  mere  verdict  for  damages 
in  an  action  for  breach  of  promise  of  ^narriage  or  tort,  does  net  consti- 
tute, before  judgment,  a  sufficient  petitioning  creditor's  debt :  ex.  p. 
Charles,   14  East,  197;    16    Ves.  257;   recognixed  in   Walker  v. 
Barnes,  1  Marsh.  346,  and  Scott  v.  Ambrose,  3  M.4r  S.  362.    A  sum 
awarded  by  an  arbitrator  will  support  a  commission  against  the  person 
who  is  awarded  to  pay  it,  notwithstanding  a  bill  is  filed  to  set  aside  the  . 
award :  ex.  p.  Lingood,  1  Mk.  241.    Proof  of  a  surety  debt  will  sup- 
port a  commission  against  the  party  liable  on  it,  Hughes  v.  fla//,  Palin, 
325;  but  a  security  for  a  contingent  debt  will  not  be  sufficient,  though 
given  in  the  form  of  a  present  debt:  ex^p.  Page,  1  O.  fyJ.  100.    A 
penalty  due  tQ  the  crown  is  a  sufficient  debt  to  support  a  commission^ 
Cobb  V.  Symonds,  6  B.  fy  Ji.  516;  so,  also,  is  an  assessment  for  church 
and  highway  rates;  and  the  assessor  would  be  a  good  petitioning  credi- 
tor: Uoyd  V.  Heathcote,  2  B.  fy  B.  3SS. 
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The  debt  must  be  proved  to  have  been  contracted,  or  to  have  subswt- 
ed,  while  the  prty  wns  a  trader :  Dawe  v.  Holdswortkf  ,£ed.  Sep.  6^; 
Megott  V.  Milhf  1 1^ki^aym^  287;  IS  Mod.  157,  s.  c.     If  a*  simple 
contract  debt  la  coatracted  whilst  the  party  is  in  trade,  though  be  mves 
the  creditor  a  bond  for  it  after  leaving  off  trade,  this  will  not  eiEtii^iflJi 
the  debt,  so  as  to  prevent  the  creditor  from  suing  out  a  coimiission  on  • 
it:  Pea.  64.    But,  if  a  trader,indebted  in  dSlOO,  quit  his  trade,  and  af- 
terwards become  indebted  to  the  same  creditor  in  £100,  more,  without 
saying  on  what  account,  the  creditor  in  this  case  cannot  takQ  out  a  com- 
mission upon  the  old  debt :  1  Ld.  Raj/m.  287 ;  Pea.  Rep.  64.       .    ^    ' 
The  debt  must  be  proved  to  have  been  contracted  before^  and  subsist 
ing  at  the  time  of,  the  act  of  bankruptcy,  Clarke  v.  JiaktWj  ib.j46Sj  n. , 
though,  if  the  existence  of  the  debt  .be  proved  before  the  act  of  bank-' 
ruptcy,  it  will  be  presumed  to  be  still  in  existence  when  the  act  was  , 
committed:  Jackson  v.  Irwin^  2  Camp.  50.   The  date  of  a  promissory  ^ 
note  is  pHma-fade  evidence  of  the  existence  of  a  debt  before  the  act  of 
bankruptcy,  Taylor  v.  Kinloekj  1  Siark.  175;  but  this  has  siiMse  been 
doubted,  2  ib.  594, 2  Stark.  Ev.  161 ;  and,  where  the  petitioning  creditor 
is  endorsee  of  a  bill,  the  endorsement  itself  must  be  proved  to  have  been 
before  the  act  of  bankruptcy,  no  presumption  arising  from  the  date  of 
the  bill:  Rose  v.  Rowcroftj  4  Camp.  245.    In  a  case  wher^  it  was  ne- 
cessary to  prove  a  good  petitioning  creditor's  debt  on  the  20th  May,  it 
was  held  not  sa£Bcient  to  show  that,  on  the  20tb  Jan.  preceding,  a  sun 
of  d8700  was  due  from  the  bankrupt;  there  being  subsequent  receipts 
and  payments,  and  other  continuing  transactions,  between  the  petition- 
ing creditor  and  the  bankrupt >  for»after  a  period  of  three  months,  it  was 
considered  impossible  to  say,  under  these  circumstances,  whether  dSlOOO 
or  £S  were  really  due:  Chessly  v.  Price^  2  C  tf  P.  48. 

The  debt  must  be  complete  and  perfect  before  the  act  of  bankruptcy. 
A  verdict  in  an  action  for  a  tort  is  insufficient,  unless  a  judgment  there- 
on be  entered  before  the  act  of  bankruptcy:  ex.  p.  OharUs^  14  East^ 
197;  I(^  Ves.  256^  supra.  Where  the  act  of  bankruptcy  is  found- 
ed on  a  lying  in  prison,  *and  the  debt  was  contracted  after  the  [*214] 
arrest,  it  was  holden  insufficient:  ex. p.  Daggett^  Whitm.  B. 
L.  48.  It  will  not  be  ti  good  debt  if  the  credit  given  be  unexpired  at 
the  tine  of  the  bankruptcy,  Hoskins  v.  Duperoy^  9  East,  498,  6  Esp. 
Rep.  55,  s.  c,  Parslow  v.  Dearhvej  4  Easfs  Rep.  438,  Sarratl  v. 
Austin^  4  Taunt.  200;  but  see  Henbest  v.  Brown,  Pea.  Rep.  75; 
unless,  in  pursuance  of  l^to.  1,  e.  51,  and  5  Geo.  2,  c.  30,  a  written 
security  be  given  for  th^  payment  Upon  a  sale  of  goods  at  six  cfr  nine 
months,  the  purchaser,  by  not  paying  at  the  end  of  six  months,  makes 
bis  election  to  take  credit  for  the  Aine  months ;  and  the  debt  will  not  be 
sefficient  to  support  a  cotnmission  till  the  nine  ninths  are  expired: 
Price  u  Mixon^  5  Tauiii.  33a.  So,  ft  vendor  of  goods,  to  be  paid  for 
bv  a  bill  at  four  months,  cannot  sue  out  a  commission  till  a  bill  has  been 
given,  or  the  expiration' of  the  four  months,  Cothay  v«  Murray,  X'^Camp. 
335;  though,  where  g^ods  were  sold  to  be  paid  for  by  a  present  bill,  it 
will  be  presumed  that  a  biH  was  given  at  the  time:  Hoskins  v.  Dupe- 
roy,  9  Eastf  498 ;  6  Esp.  Rep.  55,  s,  c.  A  bill  of  exchange  is  a  debt 
Vol.  I.  92  *        ^ 
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from  the  date  of  it,  and  is  8u£Scient  to  support  a  commiBsioti  before  the 
day  of  paymenty  Macarty  v.  Barrow^  Sir.  946,  Bingley  v.  Maddisont 
Co.  B.  L.  28,  Glaister  ▼.  Hewer,  1  T.  S.  4#8,  jlnon.  2  fVib.  135, 
ante^  213^;  and,  in  the  hands  of  an  endorsee,  it  will  be  a  good  debt, 
though  the  endoiHsroent  be  made  after  the  act  of  bankruptcy ;  but  it 
must  be  proyed  to  have  been  made  before  suing  out  the  commission:  ib.f 
ibid.;  Rose  v,  Rowctoft,  4  Camp.  245.  The  acceptor  of  an  accommo- 
dation-bill, paying  the  amount  after  an  act  of  bankruptcy,  has  not  a  suf- 
ficient petitioning  creditor's  debt,  ex.  p.  Holdings  1  O.  fy  J.  97;  nor, 
where  there  is  an  exchange  of  acceptances  between  two  persons,  and, 
before  the  maturity  of  the  bill,  one  of  them  commits  an  act  of  bankrupt- 
cy, can  the  other  prove  under  the  commission,  till  he  has  paid  his  own 
bill :  Sarratt  v.  JiusHn^  4  Taunt.  200.  We  have  seen  that  a  bill  of 
exchange  drawn  upon  an  infant,  and  accepted  by  biro  when  he  came  of 
* age,"is  sufficient  to  support  the  commission:  Stevens  v.  Jackson^  4  Camp, 
164,  antej  2\2.  Where  a  bankrupt  drew  a  bill  in  favour  of  A.,  to  whom 
he  was  previously  indebted,  and  committed  an  act  of  bankruptcy  before 
either  the  WW  was  due,  or  had  been  presented  for  acceptance,  it  was  held 
that  the  bill  was  a  good  petitioning  creditor's  debt,  although  it  appeared 
that,  subsequent  to  the  commission,  the  bill  had  been  paid  by  the  accept- 
on:  ex.  p.  Bout  hat,  3  B.  ^J^.  67,  Eden,  48. 

J3y  6  Oeo.  4,  c.  16,  s.  19,  no  commission  shall  be  deemed  invalid,  by 
reason  of  an  act  of  bankruptcy,  prior  to  the  debt  of  the  petitioning  cre- 
ditor, provided  there  be  a  sufficient  act  of  bankruptcy  subsequent  to  such 
debt.  Before  this  statute,  though  the  bankrupt  himself  could  not,  yet  a 
debtor  to  the  estate  migh^  in  an  action  by  the  assignees,  upon  proof  of 
an  act  of  bankruptcy  prior  to  the  petitioning  creditor's  debt,  and  of  a 
sufficient  debt,  upon  which  a  commission  might  be  supported,  resist  the 
claim,  and  defeat  the  commission:  Eden,  43. 

Mode  of  Proving  Petitioning  Creditor's  Debt.l  « It  is  an  estab- 
lished rule,  that  assignees  must  prove  the  petitioning  creditor's  debt  by 
the  same  evidence  which  must  have  been  produced  in  an  action  against 
a  bankrupt :"  /?.  Buller^  J.,  Jibbott  v.  Plumbe,  1  Doug.  216.  There- 
fore, if  the  debt  of  the  petitioning  creditor  is  on  a  bill  of  exchan^  drawn 
by  the  bankrupt,  and  endorsed  by  him  to  the  petitioning  creditor,  be- 
sides adducing  evidence  that  it  was  endorsed  before  the  commission,  it 
will  be  necessary,  in  order  to  prove  the  debt,  to  go  regularly  through  the 
several  proofs  required  in  an  action  by  an  endorsee  against  the  drawer. 
Where  the  debt  arose  on  a  bond,  an  ackaowledgment  of  the  bankrupt  to 
a  witness,  that  he  owed  the  debt  upon  which  the  commission  was  sued 
out,  will  not  supersede  the  necessity  of  calling  the  subscribing  witness : 
Mbott  V.  Plumbe,  1  Doug.  216;  see  infra,  as  to  proof  by  bankrupt's 

admissions.  Where  the  petitioning  creditor  had,  upon  an  ap- 
[*216]  plication  for  a  loan  from  *a  bankrupt  delivered  to  him  a  check 

on  his  banker  for  £100,  which  check  had  got  back  again  to  the 
hands  of  the  petitioning  creditor,  as  if  satisfied,  but  he  was  unable  to  give 
positive  proof  that  the  check  was  actually  paid,  the  check  of  itse.lf  was, 
in  this  case,  held  not  sufficient  evidence  of  a  petitioning  creditor's  debt: 
Bleasby  V.  Crossley,  2  C.Sr  P.  21 3.    So,  where  the  debt  was  a»  accept- 
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ance  of  the  bankrupt,  and  the  assignees  had  had  notice  to  prove  the  con- 
sideration, it  was  held,  that  though  they  were  n^t  bound  to  prove  the 
consideration  until  impeached,  yet  that,  not  I  su'ing  adduced  any  evi- 
dence, and  the  jury,  from  circumstances  of  suspicion  attached  to  the 
case,  having  found  a  verdict  for  the  deft.,  the  court  coold  not  disturb  that 
verdict:  Mraham  v.  Oeorge,  II  Prfcc,  423.  An  award  of  a  separate 
debt  due  from  the  bankrupt  to  the  petitioning  creditor,  upon  a  deed  of 
reference  by  them  and  other  persons,  is  sufficient  evidence  of  the  exist- 
ence of  the  debt,  on  proof  of  the  execution  by  all  the  parties :  Jintratn 
V.  Chase^  15  East^  209.  So,  an  award  is  evidence  of  a  petitioning  cre- 
ditor's debt,  though  a  bill  be  filed  to  set  it  aside:  ex  p.  Lingoodj  I  Mk. 
240;  Marson  v.  Barber^  GoWy  C.\l\  antCj  213.  Where  the  petition- 
ing creditor  is  assignee  of  another  bankrupt,  and  his  title,  as  such,  comes 
in  question  incidentally,  it  must  be  strictly  proved.  Doe  v.  Listorif  4 
Taunt.  741 ;  but  in  the  absence  of  any  notice  of  an  intention  to  dispute 
the  debt,  it  is  sufficiently  proved  by  the  production  of  the  proceedings 
under  the  commission,  unless  they  contain  facts  not  in  themselves  sum* 
cient  to  sustain  the  bankruptcy:  Skai/e  v.  Howard^  2  B.  ^C.  560,  4 
2>.  4*  J?.  37 ;  and,  if  the  debt  be  due  to  the  petitioning  creditor,  as  exe- 
cutor, it  is  not  necessary  to  produce  the  probate,  in  onler  to  prove  that 
he  was  executor,/?.  Abbotty  C  «^,  ib.  562 ;  though,  in  Rogers  v.  JameSy 
7  Taunt.  147, 2  Marshy  425,  it  was  held,  an  executor  might  supptft  a 
commission,  though  the  probate  was  on  an  insufficient  stamp,  if  a  validii 
probate  be  afterwards  obtained,  for  it  will  have  relation  back ;  and,  upon 
the  same  principle,  an  executor  will  be  a  good  petitioning  creditor, 
though  there  be  no  probate  when  the  commission  is  sued  out,  if  there  be 
one  before  the  adjudication  of  the  commissioners:  ex, p.  Paddy y  Btu:k, 
235;  3  Mod.  241. 

An  acknowledgment  or  admission  of  the  bankrupt  before  his  bank- 
ruptcy, is  also  evidence  of  the  petitioning  creditor's  debt.  Watts  v.  , 
Thorpty  1  Camp,  376,  Hoare  v.  Coryton,  4  Taunt.  560;  but  an  a<»- 
knowledgment  or  declaration  after  the  bankruptcy  is  not  admissible  in 
evidence:  Smallcombe  v.  Bruges,  13  Pricey  136;  M^CleL  48;  s.Cy 
Sanderson  ^v.  Laforesty  1  C.  4*  P.  46.  Admissions  made  after  the  act 
of  bankruptcy,  but  before  the  issuing  of  the  commission,  are  not  suffi- 
cient ;  Robson  v.  Kempy  4  Esp.  Rep.  234 ;  Hoare  v.  Cory  tony  4  Taunt. 
560;  sed  vide  Dowton  v.  CrosSy  1  Esp.  Rep.  168;  Brett  v.  Levett,  13 
Easty  213.  The  demeanour  and  conduct  of  the  bankrupt  before  the 
commissioners,  has  been  held  to  be  evidence  of  an  implied  admission 
that  a  balance  is  due,  and  a  question  to  be  left  to  a  jury ;  but  it  is  not 
evidence  of  an  adjudication  by  the  commissioners,  or  of  an  award  made 
by  consent  of  the  parties,  Jarrett  v.  Leonardy  2  M.  Sr  S.  265,  Eden, 
336 ;  but,  an  admission  by  the  bankrupt  of  a  debt  to  the  executors  of  D., 
is  not  sufficient  to  support  an  averment  that  the  debt  was  due  to  pits,  as 
executors  of  D.,  without  also  proving  that  they  assented  to  act  in  dis- 
charge of  the  trust :  Rex  v.  BameSy  I  Stark.  243.  The  debt  will  be 
sufficiently  established,  by  proving  entries  of  the  bankrupt,  or  an  account 
signed  by  him  before  his  bankruptcy :  Hoare  v.  Corytony  4  Taunt. 
560;  Watts  V.  Thorpey  1  Camp.  376.     Such  entries  must,  however,  be 
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clear  and  unequivocal,  and  proved  to  have  been  made  before  the  bank- 
ruptcy .    See  f urtheri  Mst 

Proqfof  TbadinoJ^  As  to  the  persona  who  shall  be  deemed  traders 
liable  to  become  bankrupt,  it  is  enacted  by  6  G.  4,  c.  16,  s.  2,  "  that  all 
bankers^  brokers,  and  persons  using  the  trade  or  profession  of  a  scrivener, 
receiving  other  men's  moneys  or  estates  into  their  trust  or  cus* 
[*216]  tody,  and  *person8  insuring  ships  or  their  freight,  or  other 
matters,  against  perils  of  the  sea ;  warehousemen,  wharfingers, 
packers,  builders,  carpenters,  shipwrights,  victuallers,  keepers  of  inns, 
taverns,  hotels,  or  coffee-bouses ;  dyers,  printers,  bleachers,  fullers,  cal* 
lenderers,  cattle  or  sheep-salesmen,  and  all  persons  using  the  trade  of 
merchandise,  by  way  of  bargaining,  exchange,  bartering,  commission, 
consignment,  or  otherwise,  in  gross  or  by  retail ;  and  all  persons  who, 
either  for  themselves,  or  as  agents  or  factors  for  others,  seek  tiieir  living 
by  buying  and  letting  for  hire,  or  by  the  workmanship  of  goods  or  com- 
modities, shall  be  deemed  traders  liable  to  become  bankrupt:  provided 
that  no  farmer,  grazier,  common  labourer,  or  workman  for  hire,  receiver- 
general  of  the  taxes,  or  member  of  or  subscriber  to  any  incorporated, 
commerqial,  or  trading  companies,  established  by  charter  or  by  act  of 
Parliament  (13  and  14  Car.  2,  c.  24,  extended  to  all  companies),  shall  be 
deemed,  as  such,  a  trader,  liable,  by  virtue  of  this  act,  to  become  a  bank- 
rupt." 

The  trading  should  be  proved,  by  showing  that  the  party  comes  within 
the  denominations  o/persotu  exercising  some 'one  of  those  particular 
trades  specified  in  the  above  section,  or  within  the  general  description 
of  a  trader.  Whether  a  party  was  a  trader  within  the  meaning  of  the 
act,  is  a  question  for  the  decision  of  the  judge  upon  the  several  facts 
found  by  the  jury.  The  general  words  in  the  commission  of  the  bank- 
rupt bekig  a  '^dealer  and  chapman,"  and  that  he  got  his  living  by  buy- 
ing, ftiril  selling,  will  admit  of  evidence  of  any  species  of  trading,  though 
the  commission  also  describe  the  particular  trade  carried  on  by  the 
bankrupt:  Hall  v.  Smalls  2  B.fyB.25;  egc.p.  Herbert^  2  Roee^  248$ 
2V.tfB.  299.  The  declarations  of  the  bankrupt  before  the  bankrupt- 
cy have  been  admitted  in  evidence,  to  prove  the  trading,  Parker  v. 
Barker^  1  B.  ^  B,  9;  though,  indeed  the  propriety  of  admitting  such 
evidence  has  since  been  questioned :  Bromley  v.  King^  R.  ^  M.  228. 

We  shall  first  consider  what  person  is  a  trader  within  the  statute, 
under  the  general  description  therein,  viz.  ^'  that  all  persons  who,  either 
for  themselves,  or  as  agents  or  factors  for  others,  seek  their  living  by 
buying  and  selling,  or  by  buying  and  seliifig  for  hire,  or  by  the  work- 
manship of  goods  or  commodities,  shall  be  deemed  traders,  liable,"  be 
Secondly f  what  person  is  a  trader  using  the  particular  trades  specified 
in  the  statute^  and,  lastly ^  who  cannot  h^  made  a  bankrupt 

To  prove  a  person  a  trader  by  buying  and  selling  within  the  above 
general  description  in  the  act,  it  must  be  shown  that  he  purchased  arti- 
cles of  merchandise  for  the  purpose  of  selling  them  again  at  a  profit:  2 
B.  fy  C.  475-6:  3  D.  ^  B.  676;  Hankey  v.  Jones^  Cowp.  750.  And, 
geaerally,  whenever  a  man  buys  with  the  intention  qf  selling  again^ 
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urith  a  view  toprcfit^  he  is  liable;  as,  if  a  man  purchase  the  whole  im- 
pression of  a  daily  newspaper,  to  sell  again,  with  a  yiew  to  profit,  and 
risks  the  loss  of  such  .as  remain  unsold,  it  is  a  sufficient  trading,  Qim^ 
mingham  y.  Laing^  2  Marsh.  236^  6  Taunt,  532;  and  ^'a  farmer's 
servant  buying  commodities  of  his  master,  and  selling  them,  would  be  a 
trader;"  p.  Oibbsj  C.  J,  ib.     If  a  man  buy  horses  to  sell  again,  with  a 
yiew  to  profit,  he  is  liable  to  be  a  bankrupt,  ex.p,  Oibbs,  2  Sose^  38^ 
Wright  V.  Birdy  1  Price,  20 ;  but,  if  he  sell  only  such  as  he  reared 
himself,  he  is  not,  ib.    And,  if  a  butcher  buy  sheep  and  cattle,  and  kill 
and  sell  them  with  a  view  to  profit,  he  is  liable  to  be  made  a  bankrupt, 
Dalfy  y.  Smith^A  Burr.  2148;  but,  if  he  kill  and  sell  only  such  as  ha 
reared  himself,  be  is  not;  ib.    If  a  fisherman  be  in  the  habit  of  purchas- 
ing fish  from  others  to  sell  again,  with  a  view  to  profit,  it  is  a  sufficient 
trading,  Mannajf  y.  Birch,  8  Camp.  233 ;  but  it  is  not,  if  he  merely 
sell  the  fish  he  has  caught;  ib.    Where  a  person  buys  coals,  for  the 
purpose  of  again  selling  them,  it  is  a  trading,  Cooke,  48,  73;  but  not,  if 
such  person  merely  sell  those  which  are  produced  from  his  own  mines ; . 
or,  if  such  person  rents  a  mine,  works  it,  and  sells  the  ore,  it  is  not  a 
trading,  as  he  does  not  buy:  Port  y.  Turton,  2  Wils.  169. 
*Where  it  appeared  that  the  party  had  ordered  goods,  for  the  £^21 7] 
purpose,  as  he  alleged,  of  exporting  them  abroad,  and  had  pro- 
mised to  give  other  goods  in  exchange  for  them,  and  it  was  objected  that 
this  was  an  insufficient  proof  of  trading,  as  it  lyas  proof  of  buyins,  but 
not  of  selling,  Mbott,  C.  J.,  observed,  ^*  I  cannot  say,  that  if  a  man  ouys, 
and  represents  himself  as  a  dealer,  and  ofiers  goods  in  exchange,  that  he 
does  not  buy  to  sell  again ;  at  least  I  must  leave  it  to  the  jury:''  Milli^ 
ken  y.  Brandon,  I  C.^r  P-  380.    Buying  and  selling  horses,  with  an 
avowed  intention  to  take  out  a  license  and  become  a  dealer,  is  sufficient 
to  constitute  a  trading  within  the  bankrupt  laws,  however  limited  the 
trading,  and  though  no  license  has  been  actually  taken  out :  TFrtfht  y. 
Bird,  I  Price,  20.    And,  where  A.  was  a  horse-dealer,  and  liyery-atable 
keeper,  and,  after  his  death,  his  widow  carried  on  the  business  of  the 
livery-stable,  and  bought  horses  to  let,  which  she  occasionally  sold  to 
customers,  it  was  held  a  sufficient  trading :  Martin  v.  Nightingale,  3 
Bing.  421.    An  executor  disposing  of  his  testator's  stock  is  not  a  trader, 
though  he  purchase  articles  to  make  it  marketable,  unless  he  increase 
the  stock,  and  continue  to  sell :  ex.  p.  Nutt,  1  Atk.  102,  Eden,  5. 
Where  a  party  purdiases  goods  for  his  own  use,  that  will  not  make  him 
a  trader  within  this  section  of  the  statute,  though  be  afterwards  sell  such 
as  be  may  have  no  occasion  for,  as  he  does  not  seek  his  living  by  bujf* 
in^  and  selling:  Parker  y.  fTells,  1  T.  R.  34.    Where  a  man  makes 
bricks  for  his  own  use,  merely  from  earth  on  his  own  land,  it  is  not  a 
trading,  though  he  sell  some  of  them  which  he  has  no  occasion  to  use, 
ib.;  but  if  he  makes  them  of  earth  dug  from ^the  waste,  for  which  he  af- 
terwards pays  the  lord,  it  will:  ex.  p.  Harrison,  1  Bro.  C.  C  173;  ex. 
p.  Ridge,  1  Rose,  316.    If  a  man  sells  the  milk  of  his  own  cows,  and 
and  the  cows  too,  (Occasionally,  when  unfit  for  milking,  it  is  no  tradings 
Carter  y.  Dean,  I  Swanst.  64;  nor  is  it  a  trading,  if  a  person  sell  only 
the  cheese  which  he  has  made  from  the  milk  of  his  own  cows,  or  the  - 
cider  which  he  makes  from  the  fruit  of  his  own  trees,  Parker  vi  Wells, 
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1  71  B.  34 ;  but,  if  he  buy  the  cheese  or  cider  to  sell  again,  it  will : 
ib. 

A  person  who  makes  a  purchase  and  sale  ancillary  to  a  business  which 
is  not  itself  a  trading,  does  not  constitute  a  sufficient  act  of  trading; 
therefore,  a  person  who  buys  an  article  for  the  purpose  of  mixing  it  with 
his  own  produce,  with  a  view  to  sell  the  mixture  more  advantageously 
^han  his  own  produce  could  be  sold  unmixed,  does  not  thereby  become 
a  trader:  Patten  v.  Browne^  7  Taunt.  409.  So,  if  a  man  make  bricks 
from  his  own  land,  as  a  mode  of  enjoying  the  profits  of  it,  even  though 
he  make  the  bricks  entirely  for  sale,  and  purchase  sand  and  fuel,  &c  for 
the  purpose  of  making  them,  ho  is  not  a  trader  within  the  meaning  of 
the  bankrupt  lawir:  Parker  y,  fVellSf  Cooke,  52 — 63;  Sutton  v,  Weely^ 
7  East,  442.  And  a  farmer  who  occasionally  buys  hay,  corn,  horses, 
8z;c.,  with  a  view  to  sell  again  for  profit,  the  buying  and  selling  being 
incident  to  the  occupation  of  the  farm,  does  not  thereby  become  a  trader, 
Stewart  v.  Ball,  2  K  B.  78 ;  but,  where  a  farmer  bought  horses  unfit 
for  farming,  and  resold  them,  and  avowed  his  intention  to  take  out  a  li- 
cense and  become  a  horse-djealer,  these  facts  were  held  to  be  evidence  of 
trading:  Wright  v.  Bird,  1  Price,  20;  Martin  v.  Nightingale,  3 
Bing.  421. 

The  Quantum  of  the  Dealing,  or  the  Smallness  of  the  Profit,  is 
immaterial,  if  it  be  proved  that  it  was  the  party's  intention  to  deal  gene- 
rally, in  which  case  evidence  of  one  act  of  buying  and  selling  is  suffi- 
cient to  constitute  a  trader  within  the  bankrupt  laws :  Newland  v.  Bell, 
Holt,  221,  p.  CKbbs,  C.  J.  And  the  purchase  of  one  lot  of  timber, 
with  intent  to  sell  again,  will  make  a  man  a  trader,  even  if  the  timber  be 
standing  at  the  time  of  the  purchase:  Holroyd  v.  Owynne,  2  Taunt.  176; 
Patman  v.  Vaughan,  1  T.  B.  572;  Gale  v.  Halfknight,  3  Stark.  56*, 
JSdent  3.  But,  if  a  person  is  not  in  a  line  of  life  to  subject  him  to  the 
bankrupt  laws,  he  will  not  be  deemed  a  trader  by  occasional 
[*218]  acts;  as,  where  a  schoolmaster  *sells  books  to  his  own  scholars, 
only,  Valentine  v.  Vaughan,  Pea.  Bep.  76;  or  where  a  con- 
tractor for  victualling  the  fleet,  sells  off  the  surplusage,  Oibbins  v.  7%om/7- 
Sony  1  Vent.  270;  so  a  colonel  of  a  fencible  regiment  occasionally  sell- 
ing horses  at  an  auction;  or  a  person  who  keeps  hounds,  buying  dead 
horses,  and  selling  their  skins  and  bones,  Summersett  v.  Jarvis,  3B.^ 
B.  2,  6  Moore,  56;  or  a  person,  finding  that  he  has  bought  more  of  an 
article  than  he  wants,  selling  the  residue,  such  parties  will  not  be  traders: 
Bolton  V.  Sowerby,  II  East,  276.  And,  where  a  cow-keeper,  who 
lived  by  selling  milk,  occasionally  sold  such  cows  as  were  unfit  for  use, 
such  sale  was  held  not  to  be  a  trading :  Carter  v.  Dean,  I  Swanst.  64. 
It  will,  however,  be  a  question,  in  such  cases,  for  the  jury,  whether  it 
affords  evidence  of  an  intention  to  deal  generally:  Martin  v.  Nightin- 
gale, 3  Bing.  421;  Eden,  4.  And  a  declaration  by  the  party  of  the 
object  of  his  buying,  Gale  t.  Half  knight,  3  Stark,  56;  or  his  repre- 
a^ting  himself  as  a  dealer,  and  buying  goods,  and  offering  them  in  ex- 
change for  others,  Milliken  v.  Brandon,  \  C/fy  P.  380,  will  be  received 
aa  evidence  of  his  intention  in  this  respect. 
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The  Legality  or  Ilkgality  of  the  Buying  and  Selling,  bc.^  makes 
no  difTerence.  Smuggling  may  constitute  a  trading,  and  the  person  car- 
rying it  on  may  be  a  trader,  within  21  Jac.  1,  c.  15,  s.  2,  as  being  a  per- 
son who  seeks  his  trade  or  living  by  buying  and  selling :  Cobb  v. 
Symondsj  B.  fy  Ji.  516;  1  2>.  ^  i?.  111.  But,  when  there  is  distinct 
proof  that  a  person  bought  goods  in  conjunction  with  others,  to  carry  on 
a  system  of  fraud,  by  making  away  with  the  goods,  and  never  .sellin(( 
any  of  them,  is  no  trading :  MUliken  v.  Brandon^  1  C,  if  P.  380.  A 
trader  may  become  a  bankrupt,  although  he  has  not  taken  out  a  license, 
to  render  his  trading  legal :  Sanderson  v.  Bowles^  4  Burr.  2066. 

The  Buying  and  Selling  should  be  of  ^^Ooodsor  CommodiiieSf*^  with- 
in the  meaning  of  this  section  of  the  act  Buying  and  selling  lan^  br 
any  interest  in  land,  is  not  trading.  Port  v.  TSirtonj  2  Wils.  1Q9.  Nor 
is  buyina;  and  selling  government  stock,  or  other  public  stocks  or  securi- 
ties: Colt  V.  Netterville,2P.  WiL  308. 

By  the  above  section,  the  Buying  and  Letting  for  Hire  of  '^  goods 
and  commodities,"  or  buying  them  with  intent  to  let  them  for  hire,  is 
sufficient  to  constitute  a  trading,  and  render  a  party  liable  to  the  bank- 
rupt laws.  It  would  now  probably  be  held,  that  a  person  having  a  share 
in  a  ship,  which  is  let  out  on  charter,  may  be  considered  as  a  tradef ,  ex. 
p.  BoweSy  4  Vise.  Eden^  8.  This  provision  will  include  a  large  class  of 
persons,  such  as  job-masters,  livery-stablekeepers,  hackneymen,  furni- 
ture-brokers, file.  Deacon^  21.  In  this  respect,  the  repealed  acts  differ 
from  the  present,  and  it  was  formerly  held,  that  buying  horses  for  the 
purpose  of  letting  them  out  to  hire,  was  not  deemed  a  trading;  as  there 
was  no  selling,  nor  intent  to  sell :  Martin  v.  Nightingale^  3  Bing,  421; 
1  rent.  29. 

Workmanship  of  ^^ Goods  and  Commodities.^^]  Purchasing  the  raw 
materials  of  trade,  and  selling  them  again  under  another  form,  or  im- 
proved by  the  labour  of  manufacture,  as  in  the  case  of  bakers,  who. buy 
the  flour,  of  which  they  make  bread,  3  Mod.  330;  butchers,  who  pur- 
chase cattle,  and  kill  them  for  the  purpose  of  sale.  Dally  v.  Smithy  4 
Burr.  2148;  shoemakers,  who  purchase  the  leather,  of  which  they  make 
shoes,  Crampe  v.  Bame,  Cro.  C.  31;  smiths,  Cooke,  48;  tanners,  3 
Mod.  330;  tailors,  &c.,  Parker  v.  fFellSf  Cooke,  56;  have  always  been 
held  to  be  traders,  subject  to  the  bankrupt  law.  The  above  section  of 
the  present  act,  however,  <^  extends  the  description  still  further,  so  as  to 
comprehend  those  manufacturers,  on  an  extended  scale,  who  are  not  ex- 
cluded from  its  operation  by  the  subsequent  proviso  as  to  '^  common  la- 
bourers or  workmen  for  hire,"  Eden^S;  and  the  words  are  of  so 
extensive  a  ^meaning,  <<as  not  to  imply  a  buying  to  be  neces-  [*219] 
sary,  but,  on  the  contrary,  are  put  in  contradistinction  to  the 
words  buying  and  selling  in  a  preceding  part  of  the  clause;  and  it 
would,  therefore,  seem  that  all  persons  who  manufacture  goods  for  ftale, 
with  a  view  to  profit,  are  within  it,  whether  they  purchase  the  raw  mia* 
terials,  or  have  it  from  their  own  land,  &c.,  without  purchase:"  ^rok. 
B.  L.  29;  Deacon  27.     But  it  is  necessary,  in  this  oupe,  as  in  that  ^ 
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buying  and  selling,  that  it  should  be  the  general  practice  of  the  party, 
or  that  there  should  have  been  a  commencement  of  it  coupled  with  an 
intention  to  continue  it,  as  an  occasional  act  would  be  insufficient:  ante, 
817. 

Secondly  J  what  Person  is  a  Trader  using  the  particular  TYade 
specified  in  the  act.  Bankers."]  A  person  may  be  deemed  a  banker  if 
he  act  as  such,  and  it  is  not  necessary  that  he  keep  an  open  shop ;  and 
one  who  receives  mpney  as  a  banker,  although  his  books  are  kept  in  a 
manner  different  from  that  in  which  bankers'  books  usually  are,  and  al- 
^though  on  receiving  any  large  sum,  he  pay  it  to  his  own  established 
banker,  upon  whom  he  gives  drafts  for  the  payment  of  large  bills  upon 
him,  he  only  keepihg  cash  to  answer  small  drafts,  is  a  banker  within  the 
statote :  ex.  p.  fvilson^  1  Mk.  218.  But  an  army  or  navy  agent  is  not 
deemed  a  banker:  Eden^  6,  1  Afon^.  IS. 

Brokers.']  This  term  includes  not  only  brokers  concerned  in  the  pur- 
chase and  sale  of  merchandise,  but  also  stock-brokers,  Colt  v.  Nettervil, 
2  P.  fVil.  308,  Cullen,  68;  pawnbrokers,  Rawlinson  v.  Pearson,  5  B. 
^  Ji.  124.    See  infra,  as  to  insurance^brokers. 

Scriveners.]  **  In  order  to  make  a  man  a  money-scrivener,  he  must 
carry  on  the  business  of  being  trusted  with  other  people's  moneys,  to  lay 
out  for  them,  as  occasion  offers :  p.  Gibbs,  C.  J.,  Balph  v.  Malkin,  3 
Camp.  534;  Hamson  v.  Harrison^  2  Esp.  Sep.  555.  Where  money 
is  usually  lodged  in  the  hands  of  an  attorney  by  his  clients  and  others, 
for  the  purpose  of  being  invested  in  securities,  end  upon  his  so  investing 
the  money,  he  charged,  not  only  for  the  conveyances,  but  also  a  certain 
bonus  or  compensation  for  himself,  and  he  were  a  conveyancer,  as  well 
as  an  attorney,  then,  it  seems,  he  would  be  deemed  a  scrivener  Within  the 
above  statute:  Hutchinson  y.  Gascoigne^  1  Holt,  507.  But  a  man  who 
had  money  of  other  persons  In  his  possession,  and  who  discounted  bills 
with  it  for  his  own  emolument  only,  was  holden  not  to  be  a  scrivener  : 
Hanson  v.  Harrison,  2  Esp.  Rep.  555.  So  it  has  been  holden,  that  an 
attorney  purchasing  and  selling  estates,  negotiating  loans,  &c.,  for 
his  clients,  in  the  common  course  of  his  profession,  and  making  only 
the  regular  professional  charges  for  the  conveyance,  Sic.  was  not  a  scri- 
vener within  the  statute  of  Jac.  I,  above-mentioned  :  ex.  ^.  Malkin,  I 
Rose,  406;  2  Easty  21,  28 ;  re  Lewis,  2  Rose,  59  j  Hurd  v.  Bridges, 
1  Holt,  554. 

Persons  Insuring  Ships  or  Freight^  or  other  Matters,  against 
Perils  of  the  Sea.]  Underwriters,  the  description  of  persons  here  al* 
luded  to,  could  not,  previously  to  the  new  act,  be  made  bankrupts  in  that 
character :  ex.  p.  Bell,  15  Ves.  355.  Insurance-brokers  are  not  within 
this  section  of  the  act :  4  Mad.  256. 

fFarehousemen,  fFharfingers,  Packers,  are  named  in  the  act. 

Bprilders.]    These  were  not  considered  traders  within  the  former 
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bankrupt  laws:  Blake  v.  Lawrence j  4  Esp.  Rep.  147;  Williama  y. 
Slevens,  2  Camp.  300. 

CarpenterSj   Shipwrights.']    This  seems  to  mean  such  a 
person  as 'purchasers  *timber  and  other  materials,  which  he  [^220] 
works  up  as  a  carpenter,  and  not  a  person  who  is  merely  a  la- 
bourer or  workman  for  hire :  Kimey  v.  Smithy  1  Ld.  Saym.  741. 

Victuallers^  Keepers  of  Inns^  Taverns^  Hotels^  or  Cojffeerilouses.] 
There  wap  formerly  a  distinction,  that  neither  victuallers  nor  innkeepers 
could  be  made  banKrupts,  so  long  as  they  confined  themselves  to  supply- . 
ing  their  guests  in  the  house,  unless  they  showed  an  intention  to  deal  out 
of  doors:  Crisp  v.  Pentt^  Cro.  C.  549  ;  JBcfen,  8. 

Dyers^  Printers^  Bleachers,  Fullers,  Calenderers,  Cattle  and  Sheep 
Salesmen,  are  named  in  the  act.  Any  doubt  which  might  formerly  have 
been  entertained  as  to  their  liability  to  be  bankrupts,  is  now  removed: 
mils  r.  Hughes,  WilUs,  588, 

Persons  acting  as  agents  ov  factors  for  others,  seeking  their  living  by 
buying  and  selling,  are  within  the  act 

Persons  who  may  or  may  not  be  made  Bankrupts.']  Sec.  135  of 
the  act,  extends  <<  to  aliens,  denizens,  and  women,  both  to  make  them 
subject  thereto,  and  to  entitle  them  to  all  the  benefits  given  thereby." 

Miens  and  Denizens.]  Under  21  J.  I,  c.  10,  s.  15,  which  is  in  sub- 
stance the  same  as  the  above  section,  it  has  been  held  that  aliens  or  sub- 
jects trading  to  and  from  this  country,  buying  goods  here,  and  send- 
ing them  abroad  for  sale,  or  buying  them  abroad,  and  sending  them  here 
for  sale,  may,  if  they  come  here  and  commit  an  act  of  bankruptcy,  be 
made  bankrupts,  though  they  may  have  formerly  been  residing  in  Scot- 
land, Jilexander  v.  Vaughan,  Cowp.  398 ;  Dodsworth  y.  Anderson, 
T.  Saym.  375;  in  the  British  Colonies,  ex.  p.  Smith,  cited  by  Ld. 
Mansfield,  Cowp.  402;  in  the  Isle  of  Man,  «^//en  v.  Ccmnon,  4 
B.  SfJi.  418;  or  in  any  foreign  country,  Bird  v.  Sedgwick,  1  Salk.  110. 

Women.]  A  married  woman  can  only  be  made  bankrupt  in  those 
eases,  which,  according  to  the  principle  laid  down  in  Marshall  v.  Rut- 
ton,  8  T.  R.  546,  she  can  be  sued,  and  taken  in  execution  for  her  debt^i, 
or  where  she  cannot  plead  her  coverture ;  ante,  6 :  viz.,  where  the  hus- 
band has  abjured  the  realm,  become  an  exile,  been  transported,  &c.,  ib., 
post,  **  Husband  and  fVifeJ^  Therefore,  where  a  ^eme  ao/s,  being  a 
trader,  marries,  a  commission  issued  after  the  marriage  cannot  be  sup- 
ported, the  creditors,  upon  the  wife's  marriaee,  becoming  the  creditors 
of  the  husband,  ex.  p.  Mear,  2  Bro.  C.  C;  Preston  v.  Oreen,  Cooke, 
40.  A  feme  coverte,  who  is  a  sole  trader  according  to  the  custom  of 
IrfindoQ,  may  be  a  bankrupt :  Lavie  v.  Phillips,  3  Burr.  1776 ;  1  }V. 
Bi.  R.  570 ',  ex.  p.  CarringUm,  1  Jltk.  206. 
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Infants  are  not  liable  to  be  made  bankrupt8|  except  in  cases  where 
they  have  traded,  and  held  themselves  out  as  adults;  ex,  p.  fVatsotty  16 
Ves.  265  ;  Exp.  Keck^  cited  ib.,  Cooke^  40  ;  ex.  p.  •Sdaniy  1  V.  fy  B. 
494  ;  but,  unless  this  is  the  case,  a  commission  will  be  superseded,  though 
he  have  a  partner  of  mature  age,  ex. p.  Banvis,  6  Fes.  601. 

Lunatics.']    It  has  been  kid  down  that  lunacy  is  no  defence  against 
a  commission  of  bankruptcy;  Jinon.  13  Ves.  590;  Eden,  2.     It  has  been 
once  held,  however,  that  he  was  incapable  of  committing  an  act  of  bank- 
ruptcy while  under  the  influence  of  that  malady :  ex.  p.  Priddey^  1  Co. 
.  B.  L.  87. 

Attainted  Person.']  It  would  seem  that  he  is  subject  to  a  commis- 
sion of  bankruptcy:  Ramsay  v.  McDonald,  Foster,  61 ;  ex  p.  Bullock, 
14  Fins.  464. 

^ Peers  and  Members  qf  Parliament  may  be  made  bank-  [•221 
rupts,  ex.  p.  Meymott,  1  Jitk.  201 ;  so  may  ambassadors'  ser- 
vants, by  7  i^nne,  c.  12. 

Public  Officers,  as  excisemen,  may  be  bankrupts,  if  they  are  traders: 
Highmore  v.  Afolloy,  1  Jitk.  206. 

Clergymen,  though  prohibited  by  stat.  from  entering  into  trade,  may 
be  made  bankrupts,  Hankey  v.  Jones,  Cowp.  745;  a  commission,  how- 
ever, against  a  clergyman,  founded  on  a  debt  arising  out  of  a  contract 
iilade  after  he  has  become  such  in  the  course  of  trade,  cannot  be  sup- 
ported :  Beckon,  94. 

When  a  Person  ceases  to  be  suf^ect  to  the  Bankrupt^Law,  by  leav- 
ing off  ht»  Trade.]  If  a  person  leaves  off  his  trade  for  some  other  em- 
ployment, or  has  ceased  to  buy,  but  is  selling  off  his  stock,  he  may  still 
be  liable  to  be  made  a  bankrupt,  unless  there  be  no  intention  on  his  part 
to  exercise  or  resume  it,  which  is  a  question  for  the  jury:  ex.  p.  Pater- 
son,  1  Rose,  402.  A  pawnbroker  who  had  formerly  taken  in  goods  upon 
pledge,  but  had  ceased  to  do  so,  but  still  continued  to  sell  the  unredeem- 
ed pledges,  thereby  carries  on  the  trade  of  a  pawnbroker,  and  is  subject 
to  be  made  a  bankrupt:  Rawlinson  v.  Pearson,  5  B.fyA.  124.  And, 
if  a  trader  ceases  to  manufacture,  but  still  continues  to  solicit  orders,  and 
to  execute  them,  and  he  holds  himself  out  to  the  world  as  capable  of  execut- 
ing them,  he  is  an  object  of  the  bankrupt  laws:  Wharam  v.  Routledge, 
5  jEsp.  Rep.  235.  Where  trade  has  been  carried  on  by  the  party  with 
another  in  partnership,  though  the  partnership  had  been  dissolved  some 
years  before,  and  no  act  of  trading  had  occurred  for  two  or  three  years 
before  the  time  when  the  petitioning  creditor's  debt  accrued,  but  die 
concerns  remained  unsettled,  and  part  of  the  stock  in  the  warehouse  of 
the  parties  undisposed  of,  the  jury  found,  under  the  direction  of  the 
court,  that  the  trading  continued :  Backhouse  v.  Tarleton,.cor.  Ld.  El^ 
lenb.  2  Stark.  Ev.  143;  ex.  p.  Cundy,  2  Rose,  357;  Doe  v.  Lawrence, 
2  C.  ^  P.  134.    And,  though  a  trader  retires  altogether  from  bosiness. 
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yet,  if  he  owes  debts  contracted  in  the  course  of  his  trade,  and  afterwards 
commit  an  act  of  bankruptcy,  he  is  still  liable  to  be  made  a  bankrupt : 
ex.  p.  Bamf&rdy  15  Vta.  449. 

Act  of  Bankkuptgt.]  It  must  be  proved  the  trader  committed  an 
act  of  bankruptcy  sufficient  to  support  the  commission.  The  Sd,  4th, 
5th,  6th,  7th,  and  8th  sections  of  the  6  Qeo.  4,  c.  16,  point  out  the 
modes  in  which  such  act  of  bankruptcy  may  be  committed,  and  to  which 
may  be  added  the  13th  section  of  7  Geo.  4,  c.  57  (the  Insolvent  Act). 
The  9th,  10th,  and  11th  sections  of  the  former  act,  relate  to  acts  of  bank- 
ruptcy committed  by  traders,  members  of  Parliaments  The  3d  section 
of  the  6  Geo.  4,  c.  16,  enacts,  that  if  any  such  trader  {ob  already  men- 
tioned,  ante,  215  to  220),  departing  the  realm,  or  being  out  of  this 
realm  and  remaining  abroad,  or  departing  from  his  dwelling-house,  or 
otherwise  absenting  himself,  or  beginning  to  keep  his  house,  or  si>ffering 
himself  to  be  arrested  for  any  debt  not  due,  or  yielding  himself  to  prison, 
or  suffering  himself  to  be  outlawed,  or  procuring  himself  to  be  arrested, 
or  his  goods,  money,  or  chattels  to  be  attached,  sequestrated,  or  taken  in 
execution,  or  making,  or  causing  to  be  made,  either  within  the  realm  or 
elsewhere,  any  fraudulent  grant  or  conveyance  of  any  of  his  lands,  tene- 
ments, goods,  or  chattels,  or  make,  or  cause  to  be  made,  any  fraudulent 
surrender  of  any  of  his  copy-hold  lands  or  tenements,  or  making,  pr 
causing  to  be  made,  any  fraudulent  gift,  delivery,  or  transfer  of  any  of 
his  goods  or  chattels,  with  intent  to  defeat  or  delay  his  creditors,  shall 
be  deemed  to  have  thereby  committed  an  act  of  bankruptcy. 

But  section  4  of  the  same  act  enacts,  that  such  trader,  executing  any 
conveyance  or  assignment  by  deed,  to  a  trustee  or  trustees,  of 
all  his  estate  *and  effects,  for  the  benefit  of  all  the  creditors  of  [^22] 
such  trader,  the  execution  of  such  deed  shall  not  be  deemed  an 
act  of  bankruptcy,  unless  a  commission  issue  against  such  trader,  within 
six  calendsff  months,  from  the  execution  thereof,  by  such  trader,  provid- 
ed that  such  deed  shall  be  executed  by  every  such  trustee  withki  fifteen 
days  after  the  execution  thereof,  by  the  said  trader,  and  that  the  exeeu- 
tion  by  such  trader,  and  every  such  trustee,  be  attested  by  an  attorney 
or  solicitor,  and  that  notiice  be  given  within  two  months  after  the  execu* 
tion  thereof,  by  such  trader,  in  case  such  trader  reside  in  London,  or 
within  £Drty  miles  thereof,  in  the  London  Gazettejand  also  in  two  Lon- 
don daily  newspapers,  and  in  ease  such  trader  does  not  reside  within 
forty  miles  of  London^  then,  in  the  London^  Gazette,  and  also  iir  one 
London  daily  newspaper,  and  one  provincial  newspaper,  published  near 
to  such  trader's  residence:  and  such  notice  shall  contain  the  date  and 
execution  of  such  deed,  and  the  name  and  place  of  abode,  respectively, 
of  every  suck  trustee,,  and  of  such  attorney  or  solicitor. 

Section  5  enacts,  that  any  such  trader,  having  been  arrested  or  com- 
mitted to  prison  ibr  debt,  or  on  any  attachment  for  non-payment  of  mo- 
ney, and  thereupon  lying  in  prison  for  tweaty-one  days^  or  escaping  out 
of  prison  or  custody,  every  such  trader  shall  be  deemed  to  have  thereby 
committed  an  act  of  bankruptcy,  from  the  time  of  such  arrest,  commit- 
ment or  detention. 
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And  section  6  enacts,  that  any  such  trader,  filing  in  the  office  of  the 
Lord  Chancellor's  secretary  of  bankrupts  a  declaration  in  w/iting,  signed 
by  himself,  and  attested  by  an  attorney  or  solicitor,  that  he  is  insolvent, 
or  unable  to  meet  his  engagements,  the  said  secretary  of  bankrupts,  or 
his  deputy,  shall  sign  a  memorandum,  that  such  declaration  hath  been 
filed,  which  memorandum  shall  be  authority  for  the  printer  of  the  Lon- 
don Gazette  to  insert  an  advertisement  of  such  declaration  therein;  and 
every  such  declaration  shall,  after  such  advertisement,  inserted  a^  afore- 
said, be  an  act  of  bankruptcy,  committed  by  such  trader,  at  the  time 
when  such  declaration  was  filed;  but  no  commission  shall  enter  there- 
upon, unless  it  be  sued  out  within  two  calendar  months  next  after  the 
insertion  of  such  advertisement,  and  unless  such  advertisement  shall 
have  been  inserted  in  the  London  Gazette  within  eight  days  after  such 
declaration  was  filed.  By  the  same  section,  the  Gazette  containing  such 
advertisement  ^hall  be  evidence  to  be  received  of  such  declaration  hav- 
ing been  filed. 

By  the  8th  section,  after  a  docket  struck,  such  trader  paying  money, 
or  giving,  or  delivering  any  satisfaction  or  security,  for  his  debt,  or  any 
part  thereof,  to  the  person  striking  the  docket,  whereby  such  person 
may  receive  more  in  the  pound,  in  respect  to  his  debt,  than  the  other 
creditors,  shall  be  deemed  an  act  of  bankruptcy. 

By  the  13th  section  of  7  O.  4,  c.  57  (the  Insolvent  Act),  the*  filing  a 
petition  to  take  the  benefit  of  the  Insolvent  Act  shall  be  deemed  an  act 
of  bankruptcy,  from  the  time  of  filing  the  petition,  provided  the  debtor 
is  in  actual  custody  at  the  time  of  filing  the  petition,  and  that  he  is  de- 
clared  before  the  time  advertised  in  the  Gazette,  and  appointed  by  the 
Insolvent  Court  for  hearing  the  matters  of  the  petition,  or  within  two 
calendar  months  from  the  filing  of  the  same.  The  enactment  also  pro- 
vides, that  a  commission,  issuing  on  this  act  of  bankruptcy,  shall,  after 
such  adjudication,  within  the  above-mentioned  period,  but  not  fciefore, 
have  the  effect  of  avoiding  any  conveyance  and  assignment  of  the  estate 
and  effects  of  such  person  undef  the  Insolv^t  Act. 

By  the  9th  section,  it  is  enacted,  that  a  trader^  having  privilege  of 
Parliament^  committing  any  of  the  acts  of  bankruptcy  before  enume- 
rated, a  commission  may  issue  against  him,  and  be  proceeded  against  in 
like  manner  as  against  other  bankrupts,  save,  indeed,  that  he  cannot  be 
arrested  or  imprisoned  during  the  time  of  his  privilege,  except  in  cases 
of  felony,  made  so  by  the  statute.  The  10th  section  also  pro- 
[*223]  vides,  that  if  any  creditor  of  *such  trader,  to  the  amount  reJjui- 
site  to  support  a  commission,  shall  file  an  afiSdavit  in  any  court 
of  record  at  Westminster,  that  the  debt  is  justly  due  to  him,  and  that 
the  debtor  is  such  a  trader,  and  shall  sue  out  of  the  same  court  a  sum- 
mons, or  an  original  bill  and  summons,  then,  if  such  trader  shall  not, 
within  one  calendar  month  after  personal  service  of  such  summons, 
either  pay,  secure,  or  Ksompound  for  the  debt,  to  the  satisfaction  of  the 
creditor,  or  enter  into  a  bond  in  such  sum,  and  with  two  such  sufficient 
sureties  as  any  of  the  judges  of  the  court  out  of  which  the  summons  is 
issued  shall  approve  of,  conditioned  to  pay  such  sum  as  shall  be  reco- 
vered in  the  action,  together  with  the  costs,  and  also  a  proper  appear- 
ance to  be  entered  in  such  action,  every  such  trader  shall,  in  that  case^ 
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be  deemed  to  hare  committed  an  act  of  bankruptcy,  from  the  time  of 
the  service  of  such  summons,  and  any  creditor  may  sue  out  a  commis- 
sion  against  him,  and  proceed  therein,  as  against  other  bankrupts.  The 
11th  section  also  provides,  that  such  trader,  having  privilege  of  Parlia- 
ment, disobeying  the  order  of  any  court  of  equity,  or,  in  bankruptcy  or 
lanacy,  for  payment  of  money  after  service,  and  peremptory-day  fixed, 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy. 

Having  enumerated  the  legislative  enactments  relative  to  what  con- 
stitates  an  act  of  bankruptcy,  it  should  be  observed,  before  entering  into 
a  detail  of  the  evidence  necessary  to  constitute  such  act,  that  the  third 
section  of  the  6th  O.  4,  renders  the  intent  of  the  trader  a  necessary  \n* 
gredient  in  acts  of  bankruptcy  therein  mentioned;  whereas  the  other 
sections  do  not  render  such  intent  at  all  material.  As  a  further  prelimi- 
nary, it  should  also  be  observed,  that  an  act  of  bankruptcy,  committed 
at  any  time  previous  to  the  sealing  of  the  commission,  though  after 
docket  struck,  14  Ves.  86,  1  V.  fy  B.  ^l^  or  on  date  of  commission, 
1  Stark.  507,  will  suffice.  But  the  act  must  not  be  one  of  several  years* 
standing:  4  Ves.  175;  1  Lev.  IS.  An  act  of  bankruptcy  committed 
after  the  party  has  retired  from  trade,  provided  it  be  during  the  exist- 
ence of  a  sufficient  petitioning  creditor's  debt,  contracted  whilst  in  trade, 
is  sufficient:  ear.  p.  Bamford^  15  Ves.  449,  495;  16  Ves.  145.  The 
act  of  bankruptcy  must  be  committed  in  England  or  Wales,  unless 
otherwise  provided  against  by  the  act,  as  remaining  out  of  the  realm, 
&€.:  Cowp.  400.  In  the  case  of  a  partnership,  and  a  joint  commission 
issued  against  the  firm,  each  of  the  partners  must  have  committed  an  act 
of  bankruptcy,  in  order  to  support  the  commission :  2  M.  ^  S.  536;  19 
Fes.  543.  The  act  of  bankruptcy  must  not  be  concerted :  see  B.N.  P. 
39;  2  T.  R.  594;  Peake  R^.  27.  A  concerted  act,  however,  is  suffi- 
cient,^ as  against  party's  creditors  privy  to  it:  16  Ves.  145 ;  B.  N.  P.  39. 
It  is  no  objection  to  an  act'  of  bankruptcy,  that  the  trader  has  been  ad- 
vised to  have  recourse  to  it  by  a  friend :  Roberts  v.  Teasdak^  Pea. 
Rep.  37.  But,  in  a  case  where  the  attorney  for  the  bankrupt  was  also 
attorney  for  the  petitioning  creditor,  this  act  of  bankruptcy  was  consi- 
dered fraudulent,  though  the  denial  was  without  the  knowledge  of  the 
petitioning  creditor:  Rosserv.  Smithy  Holt^  442.  The  filing  a  decla- 
ration of  insolvency  at  the  Bankrupt  Office,  is  not  invalid  by  its  being 
concerted  between  the  bankrupt  and  any  other  person:  6  Cr.  4,  c.  16, 9. 7. 
When  an  act  of  bankruptcy  has  been  once  committed,  it  remains  always 
an  act  of  bankruptcy,  and  its  effi^t  cannot  be  purged  by  subsequent  acts 
explaining  it,  or  otherwise ;  B.  N.  P.  39;  2  T.  R.SB;  3  Esp.  Rep.  245; 
1  Taunt.  479;  Pulling  v.  Tucker^  4B.^Ji.  382.  But,  if  the  alleged 
act  of  bankruptcy  be  equivocal,  circumstances  may  be  given  in  evidence 
to  prove  it  was  not  committed  with  an  intent  to  defeat  or  delay  credi- 
tors: ex.  p,  Hallj  1  Mk.  201.  We  shall  hereafter  see  the  assignees, 
&c,  are  not  tied  down  to  the  proof  of  any  one  specific  act  of  bankruptcy, 
post. 

We  riiall  now  consider  in  detail,  and  in  the  order  of  the  above  differ- 
ent enactments,  the  various  acts  which  will  constitute  an  act  of  bank- 
ruptcy. 
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Departing  the  Xealm.']  The  word  ^'  realm''  seems  to  mean 
nothing  *more  than  the  extent  of  the  jurisdiction  of  the  courts  [^^224] 
in  this  country,  for  leaving  this  country  to  go  to  Ireland  is  a 
departing  the  realm :  fVUliatns  y.  Nunuj  1  Taunt.  270;  Windham  v. 
Paiersony  1  Stark.  144.  And,  if  a  trader  residing  in  Ireland,  or  else- 
where, come  to  this  country  upon  some  temporary  business,  and  again 
quit  it  to  avoid  being  arrested  by  a  creditor,  it  is  departing  of  the  realm, 
within  the  meaning  of  the  statute:  ib.;  Holroyd  v.  Owynne^  2  Taunt. 
176;  and  see  Warner  v.  Barber ^  Ifolt,  175.  .The  departure  must> 
however,  be  with  the  intent  to  delay  his  creditors  in  the  recovery 
of  their  debU:  Windham  v.  Pateraon^  4  Camp.  286;  1  Stark.  146. 
However,  where  a  trader  departs  the  realm,  slight  evidence  will  in  ge- 
neral be  sufficient  to  manifest  such  an  intention,  as  if  it  appears  he  was  in 
embarrassed  circumstances,  that  would  he  prima-facie  evidence  of  such 
intention,  2  F'.  ^  B.  177;  1  BasSf  387;  if  it  appears  that  the  creditors 
were  in  fact  delayed,  that  will  be  prima-facie  evidence,  as  <<  a  person 
may  be  supposed  to  foresee,  and  to  intend,  whatever  is  the  necessary  con- 
sequence of  his  own  acts:"  Ramsbottom  v.  LewiSy  1  Camp.  280; 
Holroyd  v.  Whitehead^  3  Camp.  530;  Warner  v.  Barber,,  Holt,  175» 
Where  a  trader  departs  the  realm  to  avoid  a  criminal  prosecution,  Woo- 
dier^s  Case,  B.  N.  B.  29,  or  in  defiance  of  such  rules  of  morality,  as 
where  a  married  man  ran  away  with  a  young  lady,  so  as*  to  manifest  a 
neglect  of  the  interest  of  the  creditors,  he  will  thereby  be  deemed  to 
have  committed  an  act  of  bankruptcy:  Baikeay*  Porcan,  I  Co.  B.  L.  73  } 
Vernon  v.  Hankey,  ib.,  98.  An  intention  to  delay  the  creditors  would 
be  rebutted,  if  it  appeared  that  the  trader  had  evinced  a  regard,  previous 
to  his  departure,  to  the  interest  of  hi»  creditors,  or  if  he  has  advertised 
his  going,  or  if  he  leaves  a  partner  behind  :  Ramsbottom  v.  Lewis,  1 
Camp.  280.  The  intent  with  which  the  party  departs  the  realm^  is, 
however,  a  question  for  the  jury:  Warner  v*  Barber,  Holt,  175. 

Being  out  of  this  Realm,  and  remaining  Abroad.']  The  intenlioo 
of  the  party  in  delaying  his  creditors,  must  be  proved  in  the  same  man- 
ner as  already  noticed,  supra.  A  trader  protracting  his  residence  abroad, 
for  an  unreasonable  length  of  time,  without  assigning  a  sufficient  cause 
for  his  absence,  or  leaving  funds,  or  making  other  arrangements  here  for 
the  payment  of  his  debts,  \s,  prima-facie,  sufficient  evidence  of  the  in- 
tention :  Deacon,  47. 

Departing  from  his  Dwelling-House.']  Departing  from  the  party's 
counting-house  or  place  of  business,  although  he  have  a  dwelling-bouse 
elsewhere,  ia  an  act  of  bankruptcy  :  Jardine  v.  Da  Costa,  1  j!\^  £.  234. 
And  a  trader  who  has  no  settled  home,  but  takes  up  a  temp<Nrary  abode 
at  a  public  house,  in  the  place  in  which  his  business  carries  bim^  commies 
an  act  of  bankruptcy,  by  departing  from  such  public  house,  with  intent 
to  delay  his  creditors :  Holroyd  v.  Gwynne,  2  Taunt.  176*  The  de- 
parture muit  be  voluntary,  and  not  compulsory;  for,  where  a  man  is  ar« 
rested,  and  thereby  obliged  to  leave  his  house,  such  a  departure  is  not  an 
act  of  iMmkruptcy :  Phillips  v.  Sheriff  qf  Essex,  1  Co.  B.  L.  85.  The 
distance  that  a  person  departs  to,  after  leaving  his  dwelling-house,  or 
the  length  of  time  that  he  is  absent  from  it,  are  perfectly  immaterial,  if 
the  object  be  to  delay  his  creditors :  where  a  trader  went  to  his  neigh- 
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hour's  house,  and  told  him  he  expected  every  moment  to  be  arrested, 
upon  which  he  concealed  himself,  and  desired  his  neighbour  to  watch, 
but  returned  home  immediately  after  the  ofiBcer  was  gone,  such  tempo- 
rary absence  was  held  to  be  an  act  of  bankruptcy:  Chenoweth  v. 
Haley,  I  M.  ^  S.  676;  Bayly  v.  Schofield,  ib.  338.  And,  if  the 
party  go  to  a  distant  place,  among  strangers,  it  may  be  an  act  of  bank- 
ruptcy, though  he  is  visible  there;  and  going  only  to  the  next  house 
may  also  be  the  same,  if  he  is  not  visible:  p.  Bullery  J.,  cited  «^A 
dridge  v.  Ireland^  cited  1  Taunt.  273.  Where  a  man  rode  out  of 
town  in  order  to  avoid  being  arrested,  and  returned  in  the 
evening,  and  *the  next  morning  sent  for  the  bailiff,  and  told  him  [^^225] 
he  went  out  in  order  to  get  the  term  of  the  ph.,  this  was  held 
to  be  such  a  departing  from  the  dwelling-house  as  was  sufficient  to  con- 
stitute an  act  of  bankruptcy :  Maylin  v.  Eylve^  2  Sir.  809.  And,  if  a 
trader,  on  being  applied  to  for  payment  by  a  creditor,  leaves  his  hoase 
under  pretence  of  getting  money,  but  goes  to  a  billiard-table  and  remains 
there  the  whole  evening,  this  has  also  been  held  an  act  of  bankruptcy : 
Bigg  V.  ShooneTj  2  Esp.  Rep,  651. 

The  departure  must  be  with  iheiniention  to  avoid  his  creditors;  and 
it  is,  in  such  case,  immaterial  whether  any  creditor  was  delayed  or  not 
in  his  absence,  Robertson  v.  Liddell^  9  East,  487,  Hammond  t.  Hicks, 
6  Esp.  Sep.  1  ib.  334,  Williams  v.  Man,  1  Taunt.  270;  or  whether 
or  not  he  departed  from  a  groundless  apprehension  of  being  arrested: 
€x.p.  Bamford,  15  Ves.  449.    The  intention  may,  as  in  other  cases,  be 

Presumed  as  the  necessary  consequence  of  Uie  party's  act :  ante,  224. 
Vhen  the  departure  is  evidently  for  a  laudable  purpose,  although  credi- 
tors be  delayed,  it  is  not  an  act  of  bankruptcy ;  as,  leaving  home  to  re- 
cover a  debt.  Fowler  v.  Padget,  7  T.  R.  509;  or  to  arrange  with  a 
creditor,  leaving  word  where  her  is  gone,  Jildridge  v.  Ireland,  cited  1 
Taunt.  273,  sedvide  Deffle  v.  Desanges,  8  Taunt.  671,  3  Moo.  7 ;  or 
for  any  other  lawful  purpose,  9  East,  492,  4  Taunt.  603;  or  for  avoid- 
ing altercation,  ib. 

Otherwise  Jibsenting  Himself.'}  These  words  are  not  confined  to  an 
absenting  from  a  dwelling-house ;  for,  if  a  trader  absent  himself  from 
any  place,  with  intent  to  delay  his  creditors,  it  is  an  act  of  bankruptcy: 
Halleny.  Homer,  I  C.  ^  P.  108;  Curteisy.  WilliSjib.  211.  Hence, 
where,  a  trader,  who  carried  on  business  at  a  counting-bouse,  went  away, 
taking  his  books  with  him,  Fudine  v.  Da  Cossen,  1  N.  R.  234;  or 
where  a  trader  went  into  the  back  shop  in  a  neighbour's  house,  to  avoid 
being  seen  by  an  officer,  who,  he  said,  had  a  writ  against  him,  ChenoW' 
ethy.  Hay,  1  M.  ^.  S.  676;  or  if  a  man,  being  arrested  for  debt,  escapes 
to  the  house  of  another  person,  and  is  there  denied  to  the  officer*  Bay* 
ley  y.  Schofield,  ib.  338 ;  and  a  trader  secretly  withdrawing  himself  after 
he  has  been  arrested,  Phillips  v.  Peak,  Chreen,  B.  L.  52.  If  a  trader 
has  no  dwelling-house  or  counting-house,  his  withdrawing  hhnself  from 
the  usual  place  where  he  transacts  his  business,  or  is  to  be  found,  is  an  act 
of  bankruptcy;  therefore,  if  a  man  takes  up  a  temporary  abode  at  a  pub- 
lic-house, and  leaves  it  for  fear  of  his  creditors,  Holroyd  v.  Owynne,  8 
Taunt.  176;  so,  if  a  man  having  no  known  place  of  abode,  but  who  is 
in  the  habit  of  attending  the  Royal  Exchange,  to  transact  his  business 
there,  leaves  it  on  the  approach  of  his  creditors,  desiring  a  friend  to  say 
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he  is  not  there,  or  breaks  an  appointmeot  he  has  made  with  a  creditor  to 
meet  him  there,  to  j^ay  hia  debt;  if  it  be  done  with  the  intention  to  delay 
his  creditors,  Gihmingham  y.  Laing,  2  Marshy  236,  6  Taunt.  532  ;  or 
where  the  proprietor  of  a  theatre  retired  behind  the  scenes  to  avoid  a 
sheriff's  officer,  desiring  to  be  denied  to  him,  ib.  Where  a  party  makes 
an  appointment  to  meet  a  creditor  at  a  particular  place,  and  fails  to  do  so, 
it  will  not  constitute  an  act  of  bankruptcy,  unless  it  afford  strong  evi- 
dence of  an  intention  to  delay  his  creditors :  Tucker  v.  JoneSy  2  Bing. 
2;  Schooling  v.  Grreen,  3  Stark.  149.  A  trader  leaving  his  shop,  and 
desiring  his  servant  to  make  some  excuse  for  his  absence,  in  the  event 
of  a  creditor's  calling,  is  sufficient  evidence  to  lay  before  a  jury  of  an  act 
of  bankruptcy:  Deffle  v.  DesangeSy  8  Taunt.  671;  3  Moo.  7, 4.  Where 
a  trader  of  the  creditor's  attorney  goes  to  the  office  of  the  latter,  to  avoid 
being  arrested  in  the  street,  it  has  been  held,  that,  by  so  doing,  he  did 
not  commit  an  act  of  bankruptcy :  Mills  v.  Eltony  3  PricCy  142. 

Beginning  to  keep  his  house.'\  If  a  trader  seclude  himself  up  in  bis 
lM>use,  to  avoid  the  fair  importunity  of  his  creditors,  who  are  thus  de- 
prived of  the  means  of  communicating  with  him,  he  begins  to 
[^^6]  keep  house:  *p.  Ld.  ElUnh.y Dudley  y.  Vaughan,  1  Camp. 
.211.  Proof  of  a  denial  is  not  in  all  cases  requisite  to  sub- 
stantiate an  act  of  bankruptcy,  by  the  trader  beginning  to  keep  his  house, 
though  formerly  it  was  indispensable,  Garrat  v.  Mouley  5  71  R.  575; 
as,  where  a  trader  removed  from  his  country-house  to  his  parlour,  to 
avoid  personal  application  to  him,  Dudley  v.  Vaughan^  1  Camp.  271; 
or  where  he  retired  from  the  place  where  he  usually  sat  into  a  back ' 
room,  and  drew  the  curtains,  King  y.  Bebby  \  M.tf  S.  354;  or  where 
he  confined  himself  for  nearly  a  month  to  his  bed-room,  except  Sundays^ 
Bayley  v.  Schofieldy  ib.y  338 ;  or  where  he  ordered  his  doors  to  be  kept 
shut,  and  not  opened  till  it  was  ascertained  from  the  window  who  the 
person  was  who  sought  admittance,  Harvey  v.  Ramsbottomy  I  B.^  C. 
55,  2  D.  ^  R.  142;  but  shutting  up  a  banking-house  is  not  evidence  of  a 
keeping-house  on  the  part  of  a  partner,  whose  residence  is  elsewhere : 
ex.  p.  MavoTy  19  Fes.  543.  A, trader's  secreting  himself  in  the  house 
of  a  friend,  where  persons  have  been  in  the  habit  of  calling  on  him,  will 
constitute  a  sufficient  act  of  bankruptcy :  Curteis  v.  fVillis,  R.  Sp  M.  58; 
^D.Sr  R.  224,  s.  c. 

A  general  order  to  be  denied  is  alone  sufficient  evidence  of  a  be^nning 
to  keep  house :  Lloyd  v.  Heathcoaty  2  B.fy  B.  388 ;  5  Moo.  129.  The 
order  to  deny  must  be  proved  to  have  been  given  by  the  trader  himself, 
Dudley  v.  Vaughan,  1  Camp*  271,  ex.  p.  Fostery  17  Ves.  416 ;  and 
an  order  f  iven  by  a  trader  to  his  wife  to  deny  him,  is  sufficient  evidence 
of  keeping  house:  Lloyd  v.  Heathcoaty  2  B.  4r  R'  388;  ex.  p.  Hall, 
1  Jitk.  201.  If  a  trader  give  a  general  order  to  be  denied,  and  is  denied 
to  a  particular  creditor,  it  is  evidence  of  keeping  house,  though  the  party 
callins  is  aot  the  objectionable  person,  and  such  fact  is  made  known  to 
iihn:  Muclow  v.  Mayy  I  Taunt.  479;  Colkttt  v.  Freeman,2  T.  R.  59^ 
It  will  still  be  evidence  of  a  keeping  house,  though  the  trader  be  seen 
by  the  creditoif  at  the  time  of  denial :  ex.  p.  Ban^ordy  15  Fes.  451.  A 
denial  on  a  Sunday  has  been  darned  not  to  be  evidence  of  a  keeping 
house,  even  though  the  trader  appointed  the  creditor  to  come  on  that  day 
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for  the  purpose  of  settling  accounts:  ex.  p.  Preston^  2  V.  fy  B,  312. 
A  denial  to  a  person  merely  demanding  payment  of  a  debt,  but  not  de- 
manding an  interview  with  the  trader  himself,  is  not  evidence  of  a 
beginning  to  keep  house,  Dudley  v.  Vaughan^  1  Camp.  271 ;  nor  is 
the  denial  to  a  person  calling  to  obtain  the  trader's'  execution  of  a  bail- 
bond,  according  to  a  promise  made  by  him  when  arrested:  Schooling  V. 
Zee,  3  Stark.  149;  but  see  Deacon^  5Qy  n.  But  a  deniafl  made  t6'a 
creditor,  under  an  idea  that  his  object  in  calling  was  to  demand  payment 
of  a  debt,  is  evidence  of  keeping  house,  though,  in  fact,  that  wad  not  his 
object:  ex.  p.  WhiUy  S  V.  fy  B.  128 ;  ex.  p.  HartiSi  2  RosCj  $7,  s.  c. 
It  matters  not  whether  the  denial  be  to  a  creditor  or  not:  Edefi,  USt^  A 
denial  to  several  persons,  whom  the  trader^s  servfint  supposed  to  be  cred- 
itors, is  evidetfee  for  a  jury  as  to  the  trader's  intention :  Jameson  v. 
Earner,  1  Esp.  Rep.  881.  So,  a  denial  to  sf  collector  of  taxes  is  evi- 
dence of  a  beginning  to  keep  house,  Sanderson  v.  Ldforest,  1  C.  fy  P. 
46,  836;  or  where  the  party  called  in  consequence  of  the  dishonour  of  a 
bill,  and  was  denied,  Bleashy  y.  Crossley^  2  C.  ^  P.  213;  or  a  denial 
to  the  collector  of  the  church  and  highway  rates,  Lloyd  V.  BteathdHef 
2  B.  tf  B.  388,  5  Moo.  129 ;  for  it  is  the  intention  of  the  party  in  being 
denied,  and  not  the  object  of  the  person  (Tailing,  which  will  be  consid- 
ered  to  constitute  a  keeping  house,  DeUconj  65 ;  the  act  of  bankruptcy 
depending  on  the  intent  to  delay,  and  not  on  the  intent  being  productive 
of  the  effect:  p.  Bayley,  J.,  Ohenoweth  y.  Hay,  I  M.  fy  S.  679.  A 
banker  stoppinj(  payment,  or  refusing  to  pay  money  when  called  on  for 
that  purpose,  does  not  thereby  commit  afn  act  of  bankruptcy,  if  be  keeps 
his  shop  open,  and  does  ncrt  conceal  himself:  7  Mod.  139^. 

The  period  during  which  the  trader  keeps  his  house  is  not  material : 
Palm.  335;  A  denial  once  having  been  made,  is  evidence  of  a  beginning 
to  keep  house,  though  the  creditor  be  afterwards  admitted  in  con- 
sequence *of  his  importunity,  J^oodv.  Thttfaites,  3  Bsp.  Rep.  [*227] 
245;  amd  though  the  trader  deny  himself,  and  afterwards  appear  in 
public^  jftid  pay  the  debt:  Colkett  v.  I'reeman,2  T.  R.  99.  Where  a  general 
order  to  be  denied  is  given,  the  fact  of  the  triader's  being  subsequently  deni- 
ed on  account  of  illness  will  not  affect  the  act  of  bankruptcy,  as  the  inten- 
tion will  be  referable  to  his  previous  orders :  Lazarus  v.  Waithmdn, 
5  Moo.  868.  Where  a  trader  was  in  the  rules  of  the  K.  B,,  and  had 
come  to  his  house  out  of  the  rules,  and  was  there  denied,  it  was  held  to 
be  evidence  of  keeping  his  house,  Hughes  v.  Grilman,  2  C.  fy  P.  32; 
and  a  denid  at  the  trader's  lodgings,  not  his  usual  place  of  relsidence,  is 
also  evidence:  Park  v.  Prosser,  1  C.  fy  P.  17^. 

The  intention  in  a  trader^  being  denied  may  be  explained  afv^ay/  and 
the  presumption  of  its  having  been  done  with  the  supposed  intent  to  de- 
lay creditors  may  be  repelled;  as,  by  his  being  denied  whilst  at  dinner, 
or  engaged  in  business,  Shew  v.  Thompson,  Halt,  159,  Llaydt.  Heath- 
cote,  2  B.  fy' B.  392;  or  at  an  unseasonable  hour;  and,  on  matiy  9ther 
occasions,  which  may  easily  be  imagined,  he  may  refuse  tb  see  his  cre- 
ditors, without  meafning  to  delay  them,  and  therefore  without  committing 
an  act  of  bankruptcy,  although  they  should  for  a  time  be  delayed;  p.  Ld. 
Ellenb.,  Smith  v.  Currie,  3  Camp.  350.  So,  as  we  have  just  seen,  a 
denial  on  a  Sunday  is  nrot  evidence  of  an  ac^of  bankruptcy:  ex.  p.  Hall, 
Vol.  I.  34 
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1  id/*.  201;  Stafford  Y.  Clarke,  i  C.  fy  P.  27;  ex.  p.  Preston^  2  V. 
fy  B.  312. 

Suffering  himself  to  be  Arrested  for  any  Debt  not  Due."]  The  ob- 
ject of  this  enactment,  as  observed  by  Mr.  Deacon,  is,  no  doubt,  to  pro- 
vide against  a  voluntary  submission  to  an  arrest  for  a  fictitious  debt;  but 
the  suffering  himself  to  be  arrested  upon  a  bill  of  exchange  not  diie^  or, 
indeed,  for  any  debt  solvendum  infuturo  (if  the  intention  is  to  defeat 
or  delay  a  creditor),  would,  it  is  apprehended,  come  within  the  mean- 
ing of  the  statute  :  Deaconj  61. 

Yielding  himself  to  Prison.']  Where  a  trader,  capable  of  payings 
from  fraudulent  motives,  voluntarily  goes  to  prison,  it  is  a  sufficient  act 
of  bankruptcy:  ex.  p.  Barton,  7  Vin.  61;  Rex  v.  Page,  7  Pricey  616. 
It  must  be  done,  however,  with  the  intent  to  delay  his  creditors:  ante^ 
224.  A  bona  fide  surrender  in  discharge  of  baii  will  not  constitute  an 
act  of  bankruptcy  within  the  meaning  of  this  clause. 

Suffering  himself  to  be  outlawed,^  To  render  outlawrv  an  act  of 
bankruptcy,  it  must  have  been  suffered  with  an  intent  to  defraud  credi- 
tors, Badfor  v.  Bludworth^  1  Lev.  13:  and  the  outlawry  must  be  in 
England  or  Wales.  An  outlawry  in  a  county-palatine  will  be  sufficient, 
Stone,  124,  Co.  Big.  Bankrupt;  an  outlawry  in  Ireland  will  not,  ib.. 
Beacon,  62. 

Procuring  himself  to  be  Arrested,  or  his  Goods,  Moneys,  or  Chat- 
tels, to  be  Attached,  Sequestered,  or  taken  in  Execution.']  Any  ar-  • 
rest  made  by  a  man's  own  procurement  will  come  under  this  provision; 
it  being  immaterial  whether  the  arrest  is  for  a  real  or  a  fictitious  debt,  7 
V4n.  M.  61;  and,  if  the  party  procure  himself  to  be  outlawed,  it  will 
be  equally  an  act  of  bankruptcy,  whether  the  debt  be  a  just  debt  or  not : 
ex.  p.  Barton,  ib.  The  last  words  of  this  provision  were  not  included 
fn  1  Jac.  1,  c.  15,  s.  2;  under  which  it  had  been  held,  that  a  fraudulent 
execution,  though  void  as  against  creditors,  was  not  a  procuring  of  goods 
to  be  attached,  which  meant  only  a  proceeding  by  foreign  attachments 
Clarey  v.  Hayley,  Cowp.  427;  Cooke,  118.  An  attachment  out  of  any 
court  for  mere  default  or  laches  would  not  be  an  attachment  within  the 
meaning  of  the  statute:  for  such  an  attachment  could  not  be  considered 
as  done /by  deft's  oym  procurement:  see  Com.  Big.  Bankrupt,  C.  2.; 
IJeacon,  63.  Where  a  trader,  hearing  that  a  writ  of  fi.fa.  is 
[^228]  issued  against  *him,  clandestinely  conveyed  his  goods  out  of  his 
house,  and  concealed  them  privately,  in  order  to  prevent  thera 
from  being  levied  in  execution,  this,  it  was  held,  though  a  palpable  fraud, 
was  not  an  act  of  bankruptcy:  Cole  v.  Davies,  1  Ld.  Raym.  724.  The 
arrest,  attachment,  sequestration,  or  execution,  must  be  proved  to  have 
been  procured  by  the  bankrupt,  with  intent  to  defeat  or  delay  bis 
creditors. 

Fraudulent  Conveyance.]  Making  or  causing  to  be  made,  either 
wi)hin  this  realm  or  elsewhere,  any  fiaudulent  grant  or  conveyance 
of  ally  of  his  lands,  tenements,  goods,  or  chattels;  or  making,  or  caus- 
ing to  be  made,  any  fraudulent  gift,  delivery,  or  transfer,  of  any  of 
^  his  goods  or  chattels.  These  two  acts  of  bankruptcy  will  be  considered 
*  together,  as  there  is  in  principle  a  strict  analogy  between  them:  for  all 
those  acts  which  have  herelpfore  been  deemed  to  be  fraudulent  prefer- 
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ences  will,  under  the  latter  of  these  provisions,  be  henceforth  consider- 
ed as  acts  of  bankruptcy:  EdeUf  25. 

This  provision  has  created  a  new  act  of  bankruptcy,  by  extending  the 
operation  of  the  1  Jac.  1,  c.  15,^.  2,  to  deeds  executed  abroad.  It.  has 
also  created  a  new  act  of  bankruptcy  by  the  words — <*any  fraudulent 
gift,  delivery,  or  transfer,  of  any  of  his  goods  or  chattels  ;^'  thereby  re- 
moving a  great  inconsistency  that  formerly  prevailed  in  the  bankrupt 
law:  for,  though  a  fraudulent  gift,  or  transfer  by  deed  was  held  an  act  of 
bankruptcy,  it  was  decided  that  a  sale,  or  any  transfer  of  goods  not  by 
deed,  however  fraudulent  the  scheme  might  be  in  preference  t>f'<^n6 
creditor  to  another,  and  as  such  Void,  was,  nevertheless,  not  an  act  of 
bankruptcy:  Deacon,  75;  4  Burr.  2478. 

The  fraudulent  conveyances  contemplated  by  this  provision  are  thosd 
which  are  void  at  common  law,  or  under  the  stat.  of  Fraudulent  Con^p. 
veyances,  13  EL  c.  5 ;  and  those  which  are  fraudulent,  as  being  in  con- 
travention of  the  policy  of  the  bankrupt  laws,  in  preventing  a  fair  and 
equal  distribution  amongst  the  creditors,  or  in  preferring  one  creditor  to 
another.  Those  conveyances  which  are  void  at  common  law,  or  under 
the  Statute  of  Fraudulent  Conveyances,  will  be  considered,  postj 
^^TroveTf'*  ^* Sheriff ;^^  the  present  considerations  will  be  confined  to 
those  conveyances  which  are  fraudulent,  as  being  in  contravention  of 
the  policy  of  the  bankrupt  laws. 

.  To  constitute  an  act  of  bankruptcy  under  the  first  part  of  this  dause, 
the  conveyance  must  appear  to  have  been  made  by  deed^  Martin  v.  Pwo- 
tress,  4  Burr.  2478,  17  Ves.  202,  and  the  deed  must  be  a  valid  ^ne, 
therefore,  a  conveyance  by  deed  without  a  stamp,  Whitwell  v.  DimS' 
dakf  Pea.  168,  or  not  executed  by  a  person  who  must  have  been  a  party 
to  it,  Antram  v.  Chase,  15  East,  212,  Beech  v.  Gouch,  Holt,  C.  15, 
does  not  constitute  an  act  of  bankruptcy ;  nor  does  it  where,  in  evidence, 
it  a|>pear8  that  the  conveyance  was  made  contrary  to  the  intention  of  the 
bankrupt  himself:  ex.  p.  Norris,  \  G.  fy  J.  233.  Where  the  deed  was 
intended  for  execution  by  three  persons,  and  was  incapable  of  operation 
unless  executed  by  them  all,  the  court  was  of  opinion  that  it  could  not 
be  considered  an  act  of  bankruptcy  where  executed  only  by  one:  Button 
V.  Morrison,  17  Ves.  190. 

An  assignment  of  all  a  trader's  effects  may  be  an  act  of  bankruptcy, 
whether  it  be  upon  trust  for  the  benefit  of  one  creditor,  Wilson  v.  Day, 
2  Burr.  877,  or  of  several,  Compton  v.  Bedford,  1  fF.  Bla.  362,  or 
of  all,  to  the  exclusion  of  one,  ex.  p.  Foord,  cited  1  Burr.  477.     And, 
as  it  is  the  execution  of  the  deed  that  creates  the  act  of  bankruptcy,  the 
conveyance  produces  that  effect,  although  there  be  a  proviso  that  it  shall 
be  void  if  the  trustees  think  fit,  ib.,  4  East,  230 ;  or  if  any  one  of  the 
creditors  refuse  hisi  acquiescence,  Kettle  v.  Hammond,  I  Cooke,  B.  L. 
106,  Earhart  v.  Wilson,  8  T.  JR.  140 ;  or  if  all  the  creditors  do  not 
sign,  or  if  a  commission  of  bankruptcy  be  taken  out  within  a     .  * 
given  period:  Button  v.  Morrison,  *n  Ves.  199;  \  Rose,  213.   [*229} 
It  is  immaterial  whether  the  assignment  is  made  to  secure  a  pre- 
sent debt,  or  to  indemnify  a  surety  who  is  only  likely  to  become  a  credit 
tor :  Hassells  v.  Simpson^  Doug.  89. 

An  aBaigument  of  adl  a  trader's  property  for  the  benefit  even  of  all  his 


ieS  BANKRUPT,  ACTIONS  BY  ASSIGNEES. 

creditors  wiH  amount  to  an  act  of  bankruptcy,  Kettle  v.  Hammond,  1 
Cooke,  B.  JL  89,  Eckhardt  v.  Wilson,  8  T.  JR.  140,  Deacon,  B.  L.  60, 
70^  and  a  condition  being  annexed  to  the  assignment  will  not,  in  general, 
do  away  with  its  effect :  ante^  228.     An  assignment,  however,  to  trustees 
for  the  benefit  of  all  the  creditors,  does  not  constitute  an  act  of  bank- 
ruptcy, unless  a  commission  issues  within  six  months,  and  unless  the 
deed  is  executed  by  every  trustee  within  15  days  after  the  execution  of 
it  by  the  trader^  and  the  execution  of  it,  both  by  the  trader  and  the  tnis- 
j(ees,  be  attested  by  an  attorney  or  solicitor,  and  notice  be  given  within 
IwimiDnths  after  the  execution  by  the  trader  (if  he  reside  in  London,  or 
within  40  miles  thereof),  in  the  London  Gazette,  and  in  two  London 
daily  newspapers;  and  if  he  reside  beyond  that  distance,  then  in  the  Ga- 
zette and  one  London  daily  newspaper,  and  one  provincial  newspaper, 
publiahed  near  to  tjie  trader's  residence;  which  notice  must  contain  the 
date  and  execution  of  the  deed,  and  the  name  and  place  of  abode  re- 
spectively of  every  such  trustee,  and  of  such  attorney  or  solicitor:  $.  4, 
6  Geo.  4,  c.  16.     And  mick  an  assignment  will  only  constitute  an  act  of 
bankruptcy,  when  the  creditors  do  not  all  assent  to  the  deed;  as  no  credi- 
tor, who  ia  either  a  party  or  privy  to  the  assignment,  or  has  eveo  acted 
under  it,  can  afterwards  s^  it  up  as  an  act  of  bankruptcy :  Bav^ord  v. 
Baroh,»  T.  B.  594,  n.;ex.  p.  Cawkwell,  I  Bose,  313;  1  P.  SmiiA,  118; 
ex.  p.  Crawford,  1  Christ,  B.  L.  137, 182;  Back  v.  Gooth,  1  Rolt,  13; 
4  Cm^p.  232;  Hicks  v.  Burfitt,  ib,,  5^33,  n.;  6^.  jdw  Shaw,  1  Mod,  598; 
1  O.  ^  J.  84;  ea?.j9.  Kilner,  J^uck.  104;  ex.  p.  Buttier,  ih^4M.  This, 
ho%retver,  only  estops  such  a  creditor  as  petitioning  creditor,  and  not  a 
persofft  who  may  happen  to  be  elected  an  assignee  under  the  oomnuasion, 
Tappenden  v.  Burgess,  4  East,  230 ;  nor  is  a  party  estopped  from 
9ning  out  a  commission  upon  a  different  act  of  bankruptcy,  committed 
by  the  trader  previously  to,  and  independent  o^  the  deed :  Doe  v.  ^nr 
fierson,  1  Stark.  262. 

A  colourable  exception  in  a  grant  or  conveyance  of  an  inconsiderable 
part  of  a  trader's  property,  will  not  prevent  the  same  being  considered 
as  an  act  of  bankruptcy ;  as,  where  a  trader  made  an  assignmeat  of  the 
bulk  of  his  property  (except  his  household  goods,  and  some  other  arti« 
cles),  to  trustees,  in  trust  for  the  benefit  of  themselves,  and  the  creditors 
mentioned  in  a  schedule,  and  in  which  schedule  one  creditor  was  pur- 
posely omitted,  it  was  considered  an  act  of  bankruptcy :  ex.  p.  Foard,  1 
Burr.  477 ;  and  see  Barney  v.  Davidson,  I  B.  fy  B.  408 ;  Compton  v. 
Bec^ord,  1  W.  Bla.  362.  And  so,  where  a  trader  mortgaged  all  his 
stock  in  trade,  excepting  household  goods  and  debts^  which  were  very 
inconsiderable:  Law  v.  Skinner,  2  W,  Bla.  E,  996. 

An  assignment  of  part  of  a  trader's  effects  to  a  particular  creditor,  as 
it  carries  with  it  bo  intrinsic  evidence  of  fraud,  must,  to  constitute  it  an 
«c(  of  bankruptcy,  be  expressly  sl^own  in  evidence  to  have  been  done  in 
tiontsmplation  of  bankruptcy,  and  consequepdy  with  the  intent  to  give 
the  grantee  a  preference  over  the  other  creditors;  ibr,  generally  speak- 
ing, a  solvent  trader  has  a  right  to  make  over  any  portion  of  his  property 
that  he  chooses,  either  in  satisfaction  of  a  debt,  or  ibr  any  purpose :  see 
Jacob  V.  Shepherd,  1  Burr.  478.  It  is  only,  tberefbve,  wbea  bis  circa»- 
ststnees  are  such  as  must  render  hio)  nnable  to  pay  all  his  creditors  their 
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demand  in  full,  that  aa  assignment  of  part  of  his  dfieets  to  one  creditor, 
can  be  considered  to  have  been  done  with  intent,  to  give  that»'Creditor  an 
undue  pr^erence  over  the  rest,  and  in  contemplation  of  bankruptcy: 
Deacon^  71.     Where  a  trader,  who  could  only  pay  Sa.  in  the  pound, 
and  who  was  threatened  with  an  attachment  out  of  Chancery  for  not 
paying  a  debt,  assigned  a  lease,' being  part  of  his  estate,  to  se- 
cure certain  creditors,  *and  then  in  trust  for  himself,  D&van  v.   [*230} 
tVattSj  Doue.  85;  or  where  a  trader,  three  days  before  he  ab- 
sconded, made  an  assignment  to  his  son  (who  was  a  creditor  to  a  much 
larger  amount)  of  part  of  his  real  and  personal  estate.  Round  v.  Bydey 
Co,  B.  Z.  100;  these,  and  similar  transactions,  have  been  considered  acts 
of  bankruptcy;  Wilson  v.  Bavy^  2  Burr.  827 ;  Compton  v.  Bedford, 
1  rV.  BL  R.  Z6^ ;  Butcher  v.  Eaato,  Doug.  282 ;  Newton  v.  Chantler, 
7  Eastf  138.     Soy  also,  a  trader,  the  night  before  he  absconded,  inclosing 
bills  of  exchange  to  a  creditor,  Harmon  v.  Fisher ^  Cotop.  117,  vide 
Wilson  V.  Balfour,  2  Camp.  579 ;  or  making  a  pretended  sale  on  the 
eve  of  bankruptcy.  Rust  v.  Cooper,  Cotvp.  629 ;  or  paying  a  bill  of  ex- 
change before  it  became  due,  Singleton  v.  Butler,  2  B.  fy  P»283; 
have  all  been  considered  fraudulent  preferences;  and,  in  a  recent  case,  a 
voluntary  payment,  under  circumstances  which  might  reasonably  lead 
the  creditor  to  believe  bankruptcy  probable,  though  not  inevitable,  Was 
considered  a  preference:  Poland  y.  Glyn,  %D.fy  R.  310 ;  Eden,  B.  30. 
It  is  undecided  whether  a  settlement  made  by  a  trader  previous  to,  and 
in  anlicipation  of,  marriage,  is  fraudulent,  and  an  act  of  bankruptcy ;  if, 
however,  it  can  be  proved  that  the  wife  was  a  party  to  any  intent  to  de- 
fjMt  or  delay  the  creditor,  such  a  settlement  would  be  an  act  of  bank- 
ruptcy; ex.  p.  Rutherford,  17  Fes.  268;   Campion  v.  Cotton,  ib. 
"Wnere  a  trader,  being  in  insolvent  circumstances,  borrowed  £120  of  his 
brother,  and^  in  consideration  of  this  loan,  assigned  to  him  one-third  of 
all  his  effects,  and  absconded  two  days  after  the  assignment,  though  the 
brother  took  immmediafce  possession  of  the  goods,  and  exerted  clear  acts 
of  ownerahip,  by  exposing  them  to  sale,  and  carrying  on  the  trade^  and 
had  not  the  least  knowledge  of  the  insolvency,  the  court  held  the  deed 
invalid,  by  reason  of  the  preference :  Linton  v.  Bartlett,  3  Wils.  47. 
And,  even  where  a  trader  continued  to  carry  on  his  trade  for  three  years 
after  the  execution  of  a  conveyance  of  part  of  his  property  in  favour  of 
particular  creditors,  and  the  conveyance  itself  remained  in  the  possession 
of  the  bankrupt,  it  was  held  to  be  a  question  for  a  jury  to  consider^ 
whether  such  a  conveyance  was  not  fraudulent,  aa  bein^  voluntarily 
made,  and  in  order  to  give  an  undue  preference,  to  the  prejudice  of  the 
general  creditors:  PuUing  v.  Tucker,  A  B.it  Ji.  382.    It  need  not  be 
proved  that  the  trader  actually  had  in  contemplation  an  act  of  bankf 
niptcy  at  the  time  the  creditor  pressed  for  payment  or  aeciurity,  and 
thereby  obtained  such  payment  or  security ;  it  suffices  if,  from  the  £icts, 
such  contemplation  may  be  inferred,  or  that  the  transaction  was  frandu-^ 
lent  at  common  law:  Hartshorn  v.  Slodden,  3  B*^  JP.  583;  Crosby  v. 
Crouch,  II  East,  261. 

But  an  assignment  of  any  part  of  a  trader's  effects  will  only  be  fraud- 
ttlenl,  if  made  in  contemplation  of  bankruptcy,  and  with  a  view  to  pre-^ 
fer  one  creditor  to  another ;  for,  if  made  bona  fide  for  a  just  debt^  and 
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.  without  contemplating  such  an  event,  it  will  then  neither  be  Toid,  nor 
an  act  of  bankruptcy.  .  As,  where  a  trader,  some  months  before  hir 
bankruptcy,  assigned  certain  goods  in  the  hands  of  his  factors,  for  a  par* 
ticular  creditor,  in  trust  for  himself  and  certain  other  creditors,  and  the 
trusts  of  the  deed  were  at  once  openly  carried  into  execution,  such  an 
assignment  was  deemed  not  to  constitute  an  act  of  bankruptcy:  Jacob  v. 
Shepherd^  1  Burr.  478.  So,  the  assignment  of  several  debts  mention- 
ed in  a  schedule  annexed  to  the  assignment  to  indemnify  the  sureties  of 
fbe  assignor,  has  been  held  good,  the  party  nQt  becoming  a  bankrupt  till 
a  month  afterwards,  and  not  having  his  bankruptcy  in  contemplation  at 
the  time  of  the  assignment :  Unwin  v.  Oliver^  1  JSurr,  481. 

Th6  mere  circumstance  of  the  trader's  being  in  insolvent  circum« 
stances,  or  contemplating  insolvency,  at  the  time  of  the  assignment,  is 
not  conclusive  evidence  that  he  contemplated  bankruptcy,  there  being 
no  fraud,  and  no  design  to  put  the  property  in  a  train  of  distribution  dif- 
ferent from  that  of  the  bankrupt  law:  Burney  v.  Vynery  IB.^B.  483 ; 
and  see  5  Taunt.  109;  IB.  ^  0.5^2  D.  i^B.  25.  Where  A., 
[*231]  a  trader,  purchased  goods  *from  B.  on  the  8th  October,  for  ex- 
portation, but  finding  that  he  must  stop  payment,  and  that  he 
could  not  apply  the  goods  to  the  purpose  for  which  they  were  bought,  he 
returned  them  on  16th  October  to  B.,  and  on  the  17th  he  stopped  pay- 
ment; though  expecting  remittances  from  abroad  more  than  suffieient  to 
pay  his  debts,  he  had  no  doubt  that  his  creditors  would  give  him  time : 
they,however,  refusing  he  was  made  bankrupt  on  dd  November.  Un- 
der these  circumstances,  it  was  held,  tbtft  the  jury  were  warranted  in 
finding  that  the  delivery  of  the  goods  was  not  made  in  contemplation  of 
bankruptcy:  Fidgeon  v.  Sharp,  1  Marsh.  196. 

The  assignment  must  be  voluntary ^^  to  constitute  it  an  act  of  bank- 
ruptcy t  2  S.^  P.  583.  If  a  trader  give  preference  to  his  creditor,  un- 
der threat,  or  apprehension  of  an  arrest  or  legal  process,  however  ground* 
less,  such  preference  is  no  act  of  bankruptcy:  Thompson  v.  Freeman^ 
I  T.  B.  155.  A  delivery,  under  a  threat  of  criminal  prosecution,  is  not 
an  fiict  of  bankruptcy,  Carrol  v.  De  Tastet,  1  Christ.  165;  nor  is  it  so 
where  the  trader  acts  under  the  importunity  of  his  creditor :  Cooper  v. 
Coughj  1  T  B.  156,  n.;  Smith  v.  Payne^  6  T.  B.  152 ;  ex.  p.  Seuda- 
morCf  3  Fes,  85 ;  •Srbonir  v.  Hanbury^  Holty  C.  504,  575.  A  trader, 
complying  with  an  importunate  demand  for  a  further  security  for  a  debt 
not  yet  due,  does  not  thereby  commit  an  act  of  bankruptcy :  Crosby  v. 
Crouchy  2  Camp.  168 ;  Hartshorn  v.  Slodden,  2B.^  P.  582.  Where 
a  trader,  without  solicitation,  and  in  contemplation  of  stopping  payment, 
put  three  checks  into  the  hands  of  his  clerk,  to  be  delivered  to  a  credi- 
tor, at  the  counting-house  of  the  latter,  but,  before  delivery,  the  creditor 
called  upon  the  trader,  and  demanded  payment  of  his  debt,  it  was  ruled, 
that  the  intention  of  making  a  voluntary  preference  not  having  been  con- 
summated, the  payment  stood  good :  Bay  ley  vl  BcUlard^  1  Camp.  416. 
But,  w)iere  a  Jtrader,  being  pressed  for  payment  or  security,  gave  a  bill 
of  iale  of  apparenUy  the  whole  of  his  stock,  the  court  held  that,  inas- 
much as  the  act  did  not  redeem  him  even  from  any  present  difficulty, 
which  is  the  ordinary  motive  for  such  an  act,  when  don^ei  tinder  the  pres- 
flure  of  a  threat,  it  was  evident  it  was  not  done  under  such  pressure,  but 
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Toluntarily,  and  with  a  view  to  prefer  the  particular  creditor,  in  contem- 
plation of  bankruptcy:  Thornton  y.  Hargreavesj  7  Ecist^  544.  And, 
where  a  trader,  on  being  pressed,  conveyed  estates  in  trust  to  sell,  and 
pay  the  pressing  creditor,  with  a  further  trusi  to  pay  debts  to  certain  re- 
latives, the  court  considered  this  to  be  an  undue  preference,  in  contem- 
plation of  bankruptcy,  and  an  act  of  bankruptcy :  Morgan  v.  Horseman^ 
3  Taunt.  241 ;  Edeiij  32.  Where  the  acceptor  of  a  bill,  two  days  be- 
fore the  expiration  of  the  time  for  which  the  bill  was  originally  drawn^ 
called  upon  the  endorser,  and  informed  him,  privately,  that  he  was  in* 
solvent;  the  endorser  insisted  on  beii^  paid  the  amount  of  the  bill,  offer- 
ing, at  the  same  time,  to  become  security  to  the  creditors  for  so  much  as 
tlv&  estate  should  produce ;  whereupon  the  acceptor  paid  it,  and,  four 
days  afterwards,  became  a  bankrupt;  it  appeared,  also,  that  the  bill  had 
been  altered,  so  as  to  make  it  fall  due  before  this  transaction,  but  with- 
out the  endorsees  knowledge :  these  circumstances  were  held  sufficient 
evidence  of  a  fraudulent  preference,  and  act  of  bankruptcy :  Singleton 
V.  Butler,  2B.^P.  283. 

The  assignment  must  be  proved  to  be  of  the  trader's  own  propeKy, 
and  not  of  property  conveyed  by  another  person,  to  or  in  trust  for  him. 
Where  A.  and  B.,  being  partners  and  insolvent,  A.  assigned  certain  pro- 
perty to  B.,  in  trust  fon  the  wife  of  B.  (who  was  a  daughter),  it  was  held 
to  be  no  act  of  bankruptcy  by  B.,  though  he  was  a  party  to  the  deed: 
fVhitwellf  V.  Thofhpsony  1  Esp.  Rep.  68,  71.  A  return  to  the  lender 
of  a  check  given  for  a  specific  purpose,  and  not  applied  to  it,  would  not, 
it  seems,  be  considered  fraudulent,  so  as  to  constitute  an  act  of  bank- 
iMptcy  :  Moore  v.  Barthrop,  \  B.  tr  C.  5]  2  D.  8r  R.  25. 

Jls  to  the  mode  of  Proving  the  Chant,  Conveyance,  or 
Transfer,  *fyc^  In  the  case  of  a  deed,  it  mast  be  proved  in  [*232] 
the  usual  way,  by  calling  a  subscribing  witness:  poet,  ^^Deed.^^  ' 
An  admission  by  the  deft,  of  the  deed,  will  not  dispense  with  this  evi- 
dence, not  even  if  the  deft  is  a  party  to  the  deed,  Mbott  v.  Plumbe,  1 
Doug.  216,  4  EcL9t^  53,  and  notwithstanding  the  deft.,  at  the  trial,  should 
produce  the  deed,  in  compliance  with  a  notice:  Gordon  v.  Secretary,  8 
East,  548.  But,  if  the  deft,  in  pursuance  of  a  notice,  produces  a  deed 
to  which  he  is  not  only  a  party,  but  under  which  be  holds  property,  or 
claims  any  beneficial  estate,  it  will  then  not  be  necessary  that  pit 
should  call  an  attesting  witness  to  prove  the  execution:  Pearce  v.' 
Hooper,  3  Taunt.  82;  Orr  v.  Morise,  3  j8.  ^  j8.  139;  Deacon,  771. 
And,  upon  this  principle,  it  seems  that,  where  a  fraudulent  bill  of  sale  is 
given  by  the  bankrupt  to  the  deft.,  the  admission  by  the  bankrupt,  of  the 
execution  of  the  deed,  in  his  examination  before  the  commissioners, 
would,  in  an  action  of  trover,  brought  by  the  assignees  to  recover  the  pro- 
perty claimed  by  the. deft,  under  the  deed,  supersede  the  necessity  of 
calling  the  subscribing  witness :  Bowles  v.  Lacytborthy,  5  T.  R.  366. 
It  has  been  held,  that  an  agreement  not  stamped  cannot  be  received  as 
evidence,  even  to  show  that  the  party  meant  to  commit  a  fraud  b/  suqh 
deed,  fVhitioellv.  Dimsdale,  Pea.  Rep.  167  :>  however,  the  convejh 
ance  will  enure,  as  an  act  of.  bankruptcy,  although  it  is  void  through 
fraud,  as  in  the  case  of  an  insolvent  trader,  who  conveys  to  an  infiint 
son,  Whitwell  v .^Thompson,  1  Esp.  Rep.  68.    As  to  the  proof  of  a  gift 


272  BANKRUPT.  ACTIONS  BT  ASSIGNEES. 

or  transfer,  that  must  depend  on  the  partienlar  circdinstaiioe  of  the  ( 
Where  a  deed  cannot  be  produced  before  the  commissionersy  they  may 
receive  parol  evidence  of  its  contents,  ex,  p.  Cawkwellj  19  Vts.  234; 
and,  where  the  party,  in  whose  possession  it  is,  refuses  to  produce  it,  he 
may  be  committed,  6  G.  4,  c.  16,  9.  24,  Such,  17.  To  prove  the  fraud- 
ulent nature  of  the  conveyance  or  transfer,  proof  may  be  Inferred  from 
extrinsic  circumstances,  as  the  situation  of  the  trader  and  his  affaira,  ftc, 
as  well  as  from  the  deed  itself,  or  from  the  grant  or  transfer.  The  cir- 
cumstances which,  extrinsic  of  the  deed,  usually  afford  evidence  of  fraud, 
are  the  embarrassed  state  of  the  trader's  affairs,  or  that  he  was  actually 
ins6lvent  at  the  time,  and  that  he  knew  that  he  was  so,  Newton  ▼• 
Chant ler^  7  Eastf  138;  and  was  on  the  eve  of  a  contemplated  bankrupt- 
cy, Devon  v.  Waits^  1  I)otig.  S5 ;  that  he  intended  to  give  an  undue 
preference  to  a  particular  creditor,  Morgan  v.  Horseman^  3  Taunt. 
241 ;  and  this  is  proved  by  his  conduct,  and  cotemporary  declarations* 
or  other  acts;  that  he  executed  the  deed  at  an  unseasonable  hour  of  the 
night,  or  under  other  suspicious  circumstances:  Compton  v.  Bedford^  1 
:BI  J?.  362.  And  it  would  be  8u£Bcient  to  show  in  evidence,  that  this 
would  be  the  effect  of  the  conveyance  ;  and  it  would  be  no  answer  to 
show,  that,  as  between  the  parties  themselves,  the  transaction  was  fair 
and  honourable,  Montagues  B.  L.  66,  and  for  a  good  and  valuable  con- 
sideration, or  that  it  was  the  result  of  importunity^  Butcher  t.  East, 
Dow.  294;  or  even  of  compulsion,  Newton  v.  Chantler^  7  Ecuty  135, 
on  the  part  of  the  creditor,  if  the  necessary  consequence  Would  be  to 
give  an  undue  preference  to  one  or  more  creditors,  to  the  prejudice  and 
exclusion  of  the  rest,  Woraley  v.  Demattos,  1  Burr.  467 ;  though  it 
might  show  the  trader's  solvency  at  the  time  of  executing  the  deed,  and 
the  benefit  resulting  to  the  creditors  in  general. 

Though  remaining  in  possession  of  the  property  after  the  assignment 
IB  prima-facie  evidence  of  fraud ;  post,  237,  "  TVot^cr,'*  yet,  when  such 
possession  is  given  to  the  creditor  as  the  nature  of  the  case  will  admit, 
that  will  remove  any  imputation  of  fraud,  as,  in  cases  where  the  goods 
are  bulky,  or  in  a  place  of  distant  deposit,  there  cannot  be  an  actual  de- 
livery ;  in  which  case,  a  delivery  of  a  symbol  of  ownership  will  then 
be  sufficient :  Manton  v.  Moora^  7  T.  R.  67 ;  Barney  v.  Davison^  1 
B.  fy  B.  408;  4  Moo.  126 ;  ib.  482;  post^  «  Trover."  Where  a  trader 
'assigned  all  his  estate  and  interest  in  certain  premises,  and  also  all  his 
stock  in  trade  to  a  particular  creditor,  for  the  purpose  of 
[^^233]  securing  him  the  repayment  of  advances,  at  the  same  *time  re- 
maining himself  in  possession  of  every  thing  conveyed  by  the 
deed,  and  having  in  fact  nothing  of  value,-  but  what  was  comprised  there- 
in, he  was  held  to  have  committed  an  attack  of  bankruptcy :  Worsley  v. 
De  MattoSy  1  Burr.  467.  And,  So,  where  a  trader,  finding  he  tould  not 
stand  his  ground,  assigned  to  one  of  his  crediton  every  thing  he  had  in 
the  world,  to  secure  an  unliquidated  debt,  keeping  possession  of  the  pro- 
perty,'and  giving  a  letter  of  attorney  to  his  own  clerk,  to  collect  in  the 
debts:  Wilson  v.  Day^  2  Burr.  927.  ' 

It  must  be  remembered,  that  the  intent  and  purpose  of  the  bankrupt, 
in  making  the  grant  or  Conveyance,  must  be  dways  considered  in  de- 
ciding whether  such  grant  or  conveyance  was  fraudulent^  and  contrary 
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to  the  poKcy  of  the  bankrupt  laws :  ante,  234.  The  intent  must  be  to 
d^eat  and  delay  the  trader's  creditors.  An  assignment  made  by  a 
trader  resident  in  India,  of  all  his  effects,  in  trust  for  creditors,  in  cer- 
tain proportions,  agreed  upon  by  all  parties  there,  has  been  held  not  to 
be  an  act  of  bankruptcy,  the  transaction  appearing  perfectly  fair  at  the 
time,  and  without  any  fraudulent  intention:  Inglis  y.  Grant,  5  T.  R. 
530. 

Making  ot  causing  to  6e  Made,  any  Fraudulent  Surrender  of  any 
of  his  Copyhbld  Lands  or  Tenements.']  This  is  an  act  of  bankruptcy 
created  to  remedy  an  inconvenience  in  the  old  law,  otder  which  it  was 
held,  that  no  process  of  execution  could  issue  to  levy  a  debt  uppn  a 
copyhold  estate.  And  a  surrender  of  copyhold  property,  however 
fraudulent,  was  not  an  act  of  bankruptcy :  tx.  p.  Cockshott,  3  Bro.  C^ 
C.  502 ;  1  Cooke  J  B.  L.  162. 

Lying  in  Prison.}  Any  trader,  having  been  arrested  or  corMnit- 
ted  to  prison  for  debitor  any  attachment  for  non-payment  of  money, 
and  thereupon,  or  on  any  other  arrest  or  commitment  for  debt,  $(t 
nonpayment  of  money,  or  upon  any  detention  for  debt,  lying  in 
prison  for  21  days,  or  having  been  arrested  or  committed  to  prison 
for  any  other  cause,  lying  in  prison  for  21  days,  after  any  detainmr 
of  debt  lodged  against  him,  and  not  discharged,  he  shall  be  therein/ 
deemed  to  have  committed  an  act  of  bankruptcy:  6  Oeo.  4,  c.  16,  s.  5. 
There  needs  no  intent  to  delay  creditors  on  the  part  of  the  trader,  to 
constitute  any  of  these  acts  an  act  of  bankruptcy :  9  East,  487.  The 
arrest  must  be  a  legal  arrest,  aind  it  will  be  insufficient  to  ground  an  act 
of  bankruptcy,  however  lawful  it  subseqiiently  becomes,  if  it  were  ille- 
gal in  its  conception :  Deacon,  77.  The  debt  for  which  the  arrest  is 
made,  must  be  a  real  subsisting  legal  debt  Therefore,  an  arrest  by  an 
executor  before  probatef  in  insufficient,  3  Lw.  439;  T.  Raym.  478,  s, 
c.i  so  an  ai'rest  on  a  bond,  before  the  day  of  payment,  and  so  is  an  ail:^st 
on.  an  equitable  demand,  when  the  remedy  is  by  bill  for  specific  per- 
formance: ex.  p.  Hillyardi  I  Atk.  147;  2  Ves.  407;  Bden,  B.  L.  35. 
A  penalty  due  to  the  crown  is  a  sufficient  debt :  Cobb  v.  Symonds,  I 
2>»  ^  R.  Ill;  6  B.  fy  Ji.  516,^.  e.  And  a  party  lying  in  prison  under 
a  magistrate's  warrant  of  commitment,  in  force  at  the  time  he  was  under 
civil  process  for  debt,  is  an  act  of  bankruptcy:  Rex  v.  Page," 7  Pricey 
616;  3  Moo.  656^  I  B.  ^  B.  368,  s.  c;  Eden,  34. 

The  lying  in  prison  must  be  for  tlie  uninterrupted  period  of,  and  the 
bankrupt  must  be  in  actual  custody,  21  days,  under  the  arrest  or  com-, 
mitment;;  and,  where  an  interruption  has  taken  place,'  the  act  of  bank- 
ruptcy will  have  relation  to  the  first  day  of  the  subsequent  imprison- 
ment: King  V.  Leith,  2  T.  R.  141;  Coppehdale  v.  Brigden,  2  Burr. 
814.  As,  where  a  trader  is  arrested,  and,*  before  the  expiration  of  the 
21  days,  is  bailed  out,  and  afterwards  render  in  diiicharge  of  his  bail,  and 
remain  in  custody  21  days,  it  is  the  second  imprisonment,  from  the  time 
of  his  render,  Which  constitute  the  act  of  bankruptcy,'  TVibe  v.  Webber, 
WUleay  464,  ex. p.  Dufresne,  I  B.SfB.SCX;  Cane  v.  Coleman,  1  Salk. 
109;  or,  where  he  is  allowed  to  go  at  large  for  a  few  days,  the 
period  is  computed  from  his  *return :  Barnard  v.  Palmer,  1  [^^4] 
Camp.  509.    fiut,  where  the  bail  is  matter  of  form,  and  put 
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in  without  justification,  only  with  the  view  of  turning  the  party  over 
from  the  custody  of  one  party  to  that  of  another,  it  is  considered  a  con- 
tinuation of  the  same  imprisonment,  and  the  21  days  may  be  reckoned 
from  the  first  arrest :  Bose  y.  Green,  1  Burr,  437.  The  word  prison 
does  not  necessarily  mean  the  county  gaol,  or  any  of  the  county  prisons; 
it  will  suffice  that  the  bankrupt  was  in  actual  custody  during  the  21 
days.  Where  a  trader  was  arrested  in  his  own  house,  but,  being  too  ill 
to  be  removed,  remained  there  in  custody  of  the  follower  of  the  sheriff's 
o£Bcer,  and  was  afterwards  imprisoned,  the  period  was  held  to  com- 
mence from  the  day  of  the  arrest,  Stevens  v.  Jaeksonf  1  Marsh.  464 ; 
4  Camp.  164,  s.  •€.;  but  see  Benton  v.  Sutton,  1  JS.  ^  P.  24;  and  so, 
where  the  party  has  the  benefit  of  the  day  rules,  the  period  is  not  con- 
sidered to  be  interrupted,  for  he  is  still  deemed  to  be  in  custody: 
Sgames  v.  Watts,  1  C,  ^  P.  400.  Where  a  trader  is  in  custody  at  the 
suit  of  ^ne  pit,  and  is  detained  at  the  suit  of  another,  the  period  will  be 
computed  from  the  detainment :  Croppendale  v.  Bridgen,  2  Burr.  814. 
Tbe  docket  being  struck  previous  to  the  expiration  of  the  21  days,  will 
not  effect  the  act  of  bankruptcy.  But  the  commission  cannot  be  wajh 
ported,  unless  issued  subsequent  thereto :  Gordon  v.  Wilkinson,  8  T. 
A  537 ;  ex.  p.  Ihifreme,  \V.tfB.b\\\  Rose,  333.  The  day  of  the 
arrest  or  going  to  prison,  is  reckoned  the  first  day,  or  part  of  the  21 
days,  and  on  the  termination  of  the  whole  of  the  last  dmy,  the  act  of 
bankruptcy  will  be  complete:  Glassington  v.  Bawlins,  3  East,  407; 
Saunderson  v.  Greg,  3  Stark.  72. 

In  order  to  prove  an  act  of  bankruptcy  by  lying  in  prison,  the  arres^ 
detention,  and  cause  of  such  arrest  or  detention,'  must  be  proved.  The 
arrest  may  be  proved  by  an  examined  copy  of  the  writ  and  the  return  of 
cepi  corpus,  or  by  proof  of  the  writ,  the  warrant,  and  the  arrest:  see 
post,  ^^ Sheriff, ^^  index,  ^^Jirrest.^^  The  detention  may  be  proved  by 
producing  the  prison  books,  containing  entries  of  the  dates  of  the  seve- 
ral commitments  and  discbarges  to  and  from  prison.  Rex  v.  JStiekks,  I 
Leach,  436  \  but  they  are  not  evidence  of  the  cause  of  the  commitment, 
for  the  commitment  itself  is  higher  proof,  and,  if  in  existence,  ought  to 
be  produced :  Salts  v.  Thomas,  S  B.fy  P.  188. 

Escaping  out  of  Prison  or  Custody,  after  having  been  Arrested, 
Committed,  or  Detained  for  Debt.']  -No  evidence  of  deft's  intent  to 
delay  his  creditors  is  necessary  to  constitute  this  an  act  of  bankraptey. 
The  arrest,  committal,  or  detainer,  must  be  legal :  see  ante,  233.  The 
ptatute  comprehends  every  arrest  for  debt,  whatever  the  amount  may  be 
for  which  the  trader  is  arretted :  Deacon,  81.  The  escape  must  be  with 
an  intention  of  running  away,  and  agiinst  the  will  of  the  officer;  and  it 
must  not  be  by  mere  implication.  Therefore,  where  a  trader  prisoner 
was  carried,  by  permission  of  the  sheriff,  through  a  different  county,  on 
his  road  to  a  judge's  chambers,  upon  a  habeas  corpus,  to  be  committed 
to  another  prison,  it  was  holden  not  to  be  an  escape  within  the  bankrupt 
statutes:  Bose  v.  Green,  1  Burr.  437.  The  act  of  bankruptcy,  in  this 
case,  by  the  words  of  the  statute,  is  from  the  time  of  the  arres^  commit- 
ment, or  detaiqer. 

Idling  a  Declaruiion  in  the  Office  of  the  Secretary  of  Bankrupts f 
signed  by  himself,  and  attested  by  an  Jittomey  or  SoKeitor^  that  he 
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is  Insohentj  or  unable  to  meet  his  Bngagemenis.'\  This  is  eonsti tot- 
ed an  act  of  l^nkruptcy  by  the  recent  act.  The  requisites  of  this  act 
of  bankruptcy  are,  that  the  secretary  of  bankrupts,  or  his  deputy,  must 
sign  a  memorandum  that  the  declaration  of  insolvency  has  been  duly 
filed,  as  an  authority  to  insert  an  advertisement  of  it  in  the  Gazette;  that 
the  advertisement  must  be  inserted  in  the  Gazette  within  eight  days  af- 
ter  fiiiDg  the  declaration;  and,  after  which,  the  declaration  will 
be  considered  an  *act  of  bankruptcy,  committed  at  the  time  when  [*235] 
the  declaration  was  filed:  Deacon^  83.  A  commission,  to  be 
supported  upon  this  act  of  bankruptcy,  must  be  sued  out  within  two 
calendar  months  after  the  insertion  of  the  advertisement  in  the  Gazette; 
and  a  docket  in  a  London  commission  cannot  be  struck  before  the  ex- 
piration of  four  days  after  the  insertion  of  the  advertisement,  nor  before 
eight  days,  in  a  country  commission.  The  Gazette  containing  the  ad- 
Tertisement  is  to  be  evidence  of  the  declaration  having  been  filed  in  all 
proceedines  before  the  commissioners.  No  commission  founded  on  this 
act  of  bankruptcy  will  be  invalid,  by  reason  of  the  declaration  having 
been  concerted  or  agreed  upon  between  the  bankrupt  and  any  creditor, 
or  other  person :  «.  7,  6  Oeo.  4,  c.  16. 

Jiny  Trader y  after  a  Docket  struck  against  him,  either  paying 
Money^  or  giving  or  delivering  any  Satitfaction  or  Security  for 
his  Dehtj  or  any  part  thereof  to  the  Person  striking  the  Docket 
against  him  whereby  such  person  may  receive  more  in  the  Pounds  in 
respect  of  his  Debt^  than  the  other  Creditors.'^  A  commission  iyuing 
upon  such  a  docket  may  be  either  proceeded  in  or  superseded,  as  the 
Lord  Chancellor  shall  think  .fit;  in  which  latter  case,  a  new  commission 
may  iasae,  either  upon  this  or  any  other  act  of  bankruptcy.  The  pe- 
titioning creditor,  as  a  penalty  for  such  compounding,  forfeits  his  whole 
debt,  and  mliy  also  be  compelled  to  repay  or  deliver  up  the  money  or 
security  be  has  received,  or  the  fall  value  thereof,  to  such  person  as  the 
'  eommissioners  shall  appoint,  for  the  benefit  of  the  creditors  of  the  ban- 
rapt:  ex.  p.  Thompson,  1  Ves.  157;  ex.  p.  Paxton,  15  Fes.  464;  ex.  p. 
JBrown^ib.  473;  ex. p.  Brine,  Buck,  19,  108;  see  DeaconSf  84. 

Filing  a  Petition  to  take  the  Benefit  of  the  Insolvent  ^ct.]    This 
is  an  act  of  bankruptcy,  created  by  the  Insolvent  Act,  7  Oto.  4,  c.  57,  ' 
mUe,  %%2.    The  act  provides  that  no  commission  shall  issue  upon  it 
liler  an  order  for  immediate  or  future  discharge  by  the  court :  ante,  ^M. 

Members  of  Parliament  committing  an  act  of  bankruptcy,  iy  ne- 
glecting to  make  Payment  or  Satitfaction,  and  entering  Appe&ranee 
within  one  Month,  after  Personal  Service  (^  Summons  for  Debt: 
ante^  d8d.]  The  debt  must  be  of  the  amount  required  for  a  petitioning 
creditor  in  other  cases.  If,  after  personal  service,  the  trader  does  not, 
within  one  month,  pay,  secure,  or  compound,  or  enter  into  a  bond  with 
two  sureties,  before  a  judge  of  the  court  out  of  which  the  summons  }b- 
fued,  and  enter  an  appearance  to  the  action  within  one  month,  it  is  an 
aet  of  bankruptcy:  Bden,  37.  It  has  been  said,  that,  though  some  of 
the  circumstances  attending  this  act  of  bankruptcy  must  be  proved  by  a 
creditor,  yel,  as  necessity  alone  justified  the  exception  to  the  rule,  that 
Ua  testimony  could  only  be  received  as  to  faets  of  which  evidence  conld 
not  be  obtuned  from  otlier  sources,  that  the  commissioners  ought  to  pro* 
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ceed  upon  direct  evidence,  as  to  the  character  of  the  person,  not  upon 
depositions  incorporating  the  substance  of  an  affidavit^  in  which^  in 
another  court,  those  essentials  had  been  attested:  ex.  p.  Hareourty  2 
Sos€f  203.  It  seems,  also,  that  it  ought  to  appear  that  the  summons 
required  to  be  served  was  taken  out  after  the  affidavit  was  filed:  Bden, 
57. 

Members  of  Parliament  commit  an  act  of  bankruptcy,  by  disobey- 
ing the  Order  of  Coxirt  to  pay  Money.]  This  comprises  decrees  and 
orders  made  in  equity,  and  orders  in  bankruptcy  or  lunacy.  The  party 
to  whom  the  money  is  to  be  paid,  is  to  apply  to  the  court  for  a  pe^ 
remptory  day,  with  the  order  for  which  the  trader  is  to  be  served  eight 
days  previous  to  the  appointed  day  for  payment:  Eden^  38;  1  P.  fF« 
782. 

Before  concluding  this  branch  of  evidence  relative  to  the  act 
[^^236]  of  bankruptcy,  it  is  to  be  observed,  that  the  pit,  or  opposite 
party  is  not  restricted  in  proof  to  the  specific  act  of  bankruptcy, 
upon  which  the  commission  was  founded ;  he  may  repudiate  that  and 
rely  on  any  other:  Seed  v.  JamtSy  1  Stark.  134.  If,  indeed,  the  Lord 
Chancellor  directs  an  issue  or  action  at  law,  though,  in  general,  he  will 
permit  no  other  acts  of  bankruptcy  to  be  given  in  evidence,  yet,  this 
oeing  considered  a  favour  to  the  party  endeavouring  to  support  the  com- 
mission, such  party  will  be  required  to  show,  by  affidavit,  on  what  particu- 
lar acts  of  bankruptcy  he  relies,  and  to  give  notice  to  the  other  party  by 
wha^  evidence  he  intends  to  prove  his  case :  ex.  p.  Burgess  v.  Bushy 
.233;  ex,  p.  Bogen,  ib.  137.  Where,  indeed,  the  commission  was  proved 
on  the  trial  of  an  issue,  to  have  been  founded  on  a  concerted  act  of  bank- 
ruptcy, Lord  Eldon  refused  to  direct  another  issue,  with  liberty  to  prove 
other  acts :  ex.  p.  Sossery  Bucky  77. 

The  act  of  Ininkruptcy,  whether  it  be  the  specific  one  *on  which  the 
commission  was  founded,  or  not,  must  be  proved  to  have  been  commit- 
ted before  the  issuing  of  the  commission,  and  after  the  petitioning  ere* 
ditor's  debt  was  contracted:  fir.  p.  JVammany  C  B.  L.  23.  It  is  im- 
material how  many  acts  of  bankruptcy  may  have  been  committed  by  the 
bankri^pt,  6  Geo.  4,  c.  16,  s,  19,  or  how  recently  the  act  of  bankruptcy 
was  committed  before  the  commission  was  issued:  Hopper  v.  Richmondy 
1  Stark.  507.  If  the  issuing  of  the  commission  and  the  act  of  bank- 
ruptcy happen  on  the  same  day,  evidence  is  then  admissible  against  the 
assignees,  to  show  that  the  commission  was  issued  (that  is,  sealed)  before 
<the  act  of  bankruptcy:  Wydoum^scasey  14  Ves.  80.  A  verdict  upon  an 
issue  directed  out  of  chancery,  to  which  only  on)B  of  the  defts.  was  a 
party,  may  be  received  against  all  the  defts.,  to  prove  the  time  of  the  act 
of  bankruptcy:  Lowfield  v.  Bancroft y  B.  N.  P.  40. 

The  act  of  bankruptcy  must  be  proved  by  some  person  who  can  speak 
to  the  fact  from  his  own  knowledge.  If  the  execution  of  a  deed  consti- 
tute it,  see  the  mode  of  proof,  antCf  231-2.  As  to  the  mode  of  proving 
the  bankrupt's  intent,  an/e,  224.  As  to  proving  bankrupt's  imprison- 
ment, antCy  234. 

Caitse  or  Action.  Evidence  in  •Action  to  recover  the  Personal 
Property  of  Bankrupt  in  general.]  The  present  and  all  the  future 
personal  property  of  the  bankrupt^  until  his  certificate  be  obtained, 
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wheresoever  it  be,  by  the  assignment,  is  vested  in  the  assignees,  for  the 
benefit  of  the  bankrupt's  creditors.  The  bankrupt,  however,  is  allowed 
to  retain  all  the  necessary  wearing  apparel  for  himself,  his  wife,  and  fa- 
mily. Property  obtained  by  the  bankrupt  by  fraud,  will  not  pass  to  the 
assignees,  but  will  still  remain  the  property  of  the  party  defrauded,  Har^ 
rison  v.  Walker j  Pea.  Jiep>  111,  Giadsiane  v.  Hadween,  \  M.  fy  S. 
517,  and  see  1  Stark.  109, 12  Eastf  656 ;  but,  if  the  property  be  ob- 
tained upon  a  contract  of  sale,  though  with  intent  to  defraud,  it  will  pass 
to  the  assignees:  Millward  v.  Forbes^  4  Esp.  Rep.  171 ;  Haewell  v. 
Hitntf  5  T.  R.  231,  n.  As  to  stock  in  the  funds,  see  6  G.  4,  c.  16, 
s.  80. 

Property  of  the  wife,  which  comes  to  the  husband  either  upon  the 
mairiage,  or  after  it,  vests  in  the  assignees,  upon  his  bankruptcy,  the 
aame  estate  which  the  husband  has  in  it  by  law;  see  Cam.  Dig.  Bank- 
rupiy  D.  2 ;  Mace  v.  Cadell,  Catvp.  2^;  ^rehb.  164.  Debts  and  choses 
in  action  of  the  wife,  unsettled,  vest  in  the  assignees  upon  the  husband's 
bankruptcy:  Turner^ s  ease,  i  Fern.  1.  Property  vested  in  trustees  for 
the  wife's  separate  use,  does  not  vest  in  the  assignees :  Rennet  v.  DavieSj 
2  P.  Wms.  316;  10  Ves.  139;  Jirchb.  165.  As  to  marriage  settle- 
ments, ante,  229^  234.. 

The  evidence  in  support  of  this  cause  of  action  must  necessarily  de- 
pend on  the  property  sought  to  be  recovered,  or  the  wrong  that  has  been 
done  to  the  bankrupt  in  his  right  thereto.    The  bankrupt's 
right  must  be  *proved  in  the  same  manner  as  if  he  were  pit   [*297] 
See  the  various  titles  of  action  throughout  the  work. 

Evidence  in  Jiction  to  recover  the  Debts,  Contracts,  and  other 
Chases  in  Action,  of  the  Bankrupt.']  All  debts  due  or  to  be  due  to 
the  bankrupt,  wheresoever  the  same  may  be  found  or  known,  are,  by 
the  6  G.  4.  c.  16,  s.  63,  to  be  assigned  to  the  assignees  by  the  commis- 
aioneis;  and  such  assignment  will  vest  in  them  the  property,  right,  and 
interest,  in  such  debts,  as  fully  as  if  the  assurance  whereby  they  are  se- 
cured had  been  made  to  such  assignees :  see  1  Stoanst.  85.  So,  the  as- 
signees have  the  benefit  of  all  contracts  made  with  the  bankrupt,  parti- 
cularly if  made  for  a  valuable  consideration:  Schbndles  v.  JVace,  1 
CaiTip.  487;  Splidt  v«  Bowles,  10  East,  279.  The  assignees,  how- 
ever, are  only  entitled  to  the  benefit  of  contracts  in  which  ttio  bankrupt 
was  beneficially  interested,  see  2  Vern.  194;  3  R.fy  P.  40;  10  Eas$, 
279;  3  East,  320 ;  1  T.  J?.  619;  and  the  assignees  are  bound  by  the 
agreements  of  the  bankrupt  made  before  the  bankruptcy,  where  such 
agreements  are  set  up  as  a  defence  to  any  proceeding  upon  the  part  of 
the  assignees :  see  Dobsan  v.  Lockbart,  5  T.  R.  133.  So  they  take  all  ' 
the  bankrupt's  debts,  rights,  and  choses  in  action,  8cc.,  subject  to  the 
same  rights  which  Uie  bankrupt  had  over  them :  see  Wallace  v.  Hard- 
acre,  1  Camp.  46 ;  Willis  v.  Freeman,  12  East,  656;  ex.  p.  Harrison, 
2  G.^J.99;  1  Str.5S5',  3  P.  Wms.  146;  5  D.  ^  R.  603.  A  right 
^  bring  a  real  action  passes  to  the  assignees.  Smith  v.  Coffin,  2  H.  Bla^ 
451;  so  does  a  right  of  action  for  a  compensation  under  an  act  of  Parlia- 
ment, 17  Ves.  343;  but  a  right  of  action  for  a  tort,  as  for  slander,  Wm. 
Janes,  215,  or  for  a  trespass,  3  Moo.  96,  does  not  pass  to  the  assignees : 
fdrch.  136.    An  action  will  lie  by  the  assignees  for  money  lost  by  the 


278  BANKBUPT,  ACTIONS  BT  ASSiOfmBS. 

baokrapt  at  play:  S  H.  Bla.  308 ;  8  Ves.  514;  2  2>.  4*  A.  575  \\B.tf 

The  evidence  of  the  cause  of  action  will  be  found  under  the  yarioas 
titles  of  actions  throughout  the  work.  It  must  be  established  in  the 
same  manner  as  if  the  bankrupt  himself  were  suing. 

Evidence  in  Action^  to  recover  Property  claimed  fty  Plaintiffsy  at 
being  in  the  Bankrupt's  Possession^  as  Reputed  Oumer."]  By  the  6 
0. 4y  c.  16,  s.  72|  it  is  enacted,  ^  If  any  bankrupt,  at  the  time  be  be- 
comes a  bankrupt,  shall,  by  the  consent  and  permission  of  the  true  owner 
thereof,  have  in  his  possession,  order,  or  disposition,  any  goods  or  chat- 
tels, whereof  he  was  reputed  owner,  or  whereof  he  had  taken  upon  him 
the  sale,  alteration,  or  disposition,  as  owner,  the  commissioners  shall  have 
power  to  sell  and  dispose  of  the  same,  for  the  benefit  of  the  creditors  uq- 
der  the  commission,^'  provided  that  nothing  therein  contained  shall  ia- 
validate  any  transfer  or  assignment  of  any  ship  or  vessel,  or  any  share 
thereof,  made  as  a  security  for  any  debt,  either  by  way  of  mortgage  or 
assignment,  only  registered  according  to  the  provisions  of  the  new  Re^ 
gistry  Act:  4  Geo.  4,  c.  41,  s,  44.  The  object  of  this  enactment  ia  for 
the  protection  of  the  general  creditors  of  a  trader,  against  that  false  cre- 
dit which  might  be  acquired  by  his  being  suffered  to  have  the  possessioB 
and  power  of  disposition  of  property  as  his  own,  which  does  not  really 
belong  to  him ;  and  evidence  must  therefore  be  adduced  accordingly. 

It  would  be  beyond  the  limits  of  this  work  to  enter  into  a  detail  of  the 
various  cases  that  have  been  decided  on  this  section  of  the  act ;  they  wiH 
be  found  collected  in  Eden^  271,  Deacon^  403^  Jlrchb,  137.  It  most  be 
proved  that  the  property  was  goods  and  chattels  of  a  personal  and  move- 
able nature;  tiiat  the  bankrupt  had  them  in  his  possession  order^ 
or  disposition^  as  the  reputed  owner j  and  that  by  the  consent  a$id 
permission  qfthe  true  oumer,  and  at  the  time  he  became  a  bankrupts 

The  possession  of  property  iaprima^facie  evidence  of  reputed  owner* 
ship,  and  more  or  less  strong,  according  to  the  circomslanees  bi^ 
[^^238]  der  which  it  *#as  obtained  or  retained:  Deacon^  405.  It  is^ 
however^  a  qoestion  of  fact  for  the  decision  of  the  jory^  Dougk 
ill  J  1  JS.  ^  P.  89;  and  the  true  criterion  for  determining  every  qoes- 
tion as  to  reputed  ownership  seems  to  be  whether  or  not  the  bankrupt 
had  such  a  possession  as  would  deceive  his  creditors^  by  any  appearance 
«f  the  property  forming  that  part  of  the  stock  to  which  they  might  rea- 
sonably give  credit :  ex.  p.  Marrable,  I  O.  Sf^  J,  402;  Deacon,  411. 
When  a  bankrupt  has  once  been  the  ostensible  owner  of  property,  and 
he  continues  in  the  visible  possession  of  it  at  the  time  of  his  bankruptcy, 
that  is  a  very  strong  case  of  reputed  ownership,  and  can  only  be  rebutted 
by  clear  proof,  not  only  that  there  has  been  a  transfer  of  the-  property 
from  the  bankrupt,  but  that  such  transfer  was  notorious  to  the  world ; 
for,  when  a  man  lias  been  at  one  time  the  real  owner  of  property,  the 
presumption  is,  that  he  continues  so,  where  there  is  no  change  of  posses 
sion:  p.  Holroyd^J.  \  B.  ^  C.  314;  i9eaeon,405.  The  possesaioa, 
however,  must  always  be  accompanied  with  some  evidence  of  reputation,! 
and  the  mere  continuance  in  possession  by  an  assignor  (under  peculiar 
embarrassments)  of  property  assigned,  though  always  sus|Hcious,  is  not 
of  itself  a  conclusive  badge  of  fraud,  Hoffman  v.  Pitty  5  Esp.  Mqs.  25^ 


BAKKBUPT,  ACTI0M8  BY  ASSIGNEES.  379 

R.  Sf  iUl  312,  Deacon^  406 ;  and  in  all  cases  where  facts  are  proved, 
amounting  to  a  disposition  of  the  property  by  the  bankrupt  as  owner, 
general  evidence  may  be  given  of  his  being  routed  to  be  the  owner : 
Oliver  v.  Bartletty  \  B.fy  B.  269:  and  see  1  M  fy  S.  335.  But  the 
inference  of  ownership  from  possession,  and  even  from  reputation  of 
ownership,  may  be  rebutted  by  evidence  contradicting  that  reputation  : 
Ourr  V.  Ruitonj  Holt^  C.  H.  P.  327;  Deacon,  406.  In  all  cases 
where  the  best  delivery  is  made  upon  the  sale  of  goods  which  the 
nature  of  the  property  sold,  and  the  circumstances  under  which  it 
is  sold  will  admit,  the  case  will  not  then  be  considered  as  one  of 
reputed  ownership:  see  Manion  v.  Moore,  7  T.  R.  67.  The  possession 
of  goods  for  a  specific  purpose,  or  of  money,  if  kept  separate,  b  not  in 
general  within  the  act,  fFest  v.  Ship^  1  Ves.  243,  3  T.  R.  323,  Rea  v. 
Egginionj  I  T,  R.  370,  0  East,  14;  and  the  statute  does  not  extend  to 
property  which  the  bankrupt  holds  in  autre  droits  or  as  trustee :  EdeUf 
244;  DeaeoniS51\  ^rehb.  167  to  171.  The  possession  of  afactor,  banker, 
or  broker,  is  not  general  within  the  act:  see  Deacon^  426  to  439.  Inde* 
pendent  of  any  consideration  of  bankruptcy,  it  is  a  general  rule  of  law^ 
that  all  secret  sales,  and  transfers  of  personal  property  unaccompanied  by 
possession,  are  fraudulent  and  void  as  against  creditors,  since  the  effect 
of  them  is  to  enable  a  party  to  gain  a  false  credit  from  the  world ;  Dea» 
con,  406 ;  Edwards  v.  Harben,  2  T.  R.  587;  1  Camp.  333;  Bawfwd 
V.  Baron,  2  T.  R.  594 ;  Thussant  v.  Hartoop,  Holt,  335. 

Evidence  in  Action  to  recover  Property  delivered  by  Bankrupt  in 
Contemplaiion  of  Bankruptcy.^  It  a  trader,  knowing  himself  to  be 
on  the  eve,  and  in  contemplation  of,  bankruptcy,  voluntarily  give  or  as* 
sign  g^ods,  money,  or  other  property,  to  one  of  his  creditors,  with  a  view 
of  giving  him  a  preference  over  others,  or  to  defeat  the  claims  of  bis  ere* 
ditora  generally,  such  assignment  or  transfer  is  void  as  against  the  other 
creditors ;  and,  upon  the  bankruptey  of  the  trader,  his  assiniees  may  re- 
cover the  property  from  the  creditor  thus  preferred :  Crosby  v.  Crouch^ 
9  Camp.  166;  11  East,  256  ;  2  Camp.  579  \  Cowp.  629.  This  pre- 
ference, however,  must  be  proved  to  have  been  made  in  contemplation 
oS  banluruptoy,  at  the  time  of  such  preference;  and,  if  it  appear  that  the 
bankruptcy  .was  not  contemplated  at  the  time,  although  it  actually  did 
take  place  afterwards,  the  property  assigned  to  the  creditor  will  not  be 
recoverable  by  the  assignees :  Wheelwright  v.  Jackson,  5  Taunt.  109  ; 
1  Marsh.  196 ;  1  Ves.  280.  But,  if  the  assignment  or  transfer  took 
place  under  circumstances  which  might  reasonably  lead  the  debtor  to  be- 
lieve his  bankruptcy  probable,  though  not  inevitable,  it  will  be 
sufficient  to  invalidate  the  trtinsaction:  *  Roland  v.  Olynn,  2  [*239} 
D.  if  R.  310 ;  antCj  229.  The  transfer  most  be  proved  to  have 
been  voluntary:  if  made  under  compulsion,  or  any  apprehension  of  an- 
noyance from,  or  even  from  the  importunity  of  the  creditor,  it  will  not 
be  within  the  act  t  see  ante,  231.  Where  the  transfer  or  delivery  of 
property  opon  the  importunity  of  a  creditor  does  not  redeem  a  trader 
from  any  present  difficulty,  which  is  the  ordinary  motive  for  such  an 
aet,  when  really  done  under  the  pressure  of  a  threat,  this  will  be  evi- 
dence that  the  transfer  was  not  made  under  such  pressure,  but  volunta- 
rily and  with  a  view  to  prefer  a  particidar  creditor^  in  contemplation  of 
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bankruptcy:  Thornton  v.  HargredvtSj  7  Eaati  644.  The  transfer 
must  be  proved  to  have  beda  made  with  a  view  of  giving  the  creditor  a 
preference  over  others;  a  voluntary  tmnsferia  good^  if  made  bona  fidcj 
and  not  from  a  motive  of  undue  preference:  Dixon  v.  Baldmnj  5  Efisif 
1 75.  A  payment  in  the  fair  course  of  business,  or  in  pursuance  of  a 
previous  agreement,  would  not  be  a  fraudulent  preference :  see  Ruat  v. 
Cooper y  Cdwp.  629;  ib.  117;  Mavor  y.  Croomtj  1  An^.  261;  Guih- 
rie  v.  Crosslejff  2  C  ^  P.  301.  A  delivery  of  goods  under  a  pretended 
sale^  or  an  absolute  sale,  with  an  intention  to  prefer  will  be  fraudulent: 
Harris  v;  Limelly  I  B.fyB.  390 ;  Jllderson  v.  Temph^  4  Burr^  22^5. 
In  all  questions  on  this  subject,  the  relative  sitCiation  in  which  the  bank* 
rupt  and  the  creditor  stand  with  each  other  at  the  time  of  the  transfer^ 
should  be  considered.  And  see  further,  as  to  this  right  of  the  assignees, 
antCy  228,  as  to  how  far  a  fraudulent  prefefrence  constitutes  an  act  of 
bankruptcy. 

Evidence  in  •Sction  to  recover  Property  delivered  by  Baiikrupi 
voluntarily y  adtkout  Consideration,']  Property  voluntarily  conveyed 
by  a  trader,  without  valuable  consideration,  and  which  conveyance  would 
be  void  as  against  his  creditors,  by  statute  13  EL  c.  5,  will  pass  to  tfa^ 
assignees  under  the  assignment;  or  bargain  and  sale,  and  may  be  recovered 
by  them ;  see  Olaister  v.  Hewery  8  Fes.  195 ;  9  Fes.  12 ;  11  Fes.  377 ;  9 
Easty  59 ;  Jirchb.  160.  ]^oney  is  not  within  the  act:  Kensington  v. 
ChantleTj  2  M.fy  S.  36.  A  settlement  made  nfter  marriage  will  not  pre- 
vent the  property  settled  from  vesting  in  the  assignees  of  the  husband,  on 
his  bankruptcy,  ex.  p.  Belly  1  0. 6f  F.  275, 1  Mk.*  93 ;  unless,  indeed,  it 
be  made  in  consideration  of  a  portion,  or  a  new  additional  sum  received  > 
with,  or  in  right  of  the  wife,  or  of  an  agreement  to  pay  the  money,  if 
it  be  afterwards  paid,  Cook^  293,  Jirchb.  163;  or,  unless  it  be  made  in 
pursuance  of  articles  entered  into  before  marriage,  •S.rchb.  105;  or,  un- 
less it  were  made  without  frauds  before  the  husband  entered  into  trade, 
and  at  a  time  when  he  was] not  indebted:  Battersbee  t.  Faringtony  1 
Swanst.  106;  A  settlement  made  by.  a  trader,  before  marriage^  on  his 
intended  wife  and  issue,  will  be  valid,  as  against  the  assignees;  and  this, 
though  he  received  no  portion  from  his  wife,  marriage  being  ,a  valuable 
consideration :  ex.  p.  Cottrelly  Cowp.  lASi.  And,  if  a  map,  upon  his 
marriage,  settle  personal  property  for  the  separate  use  of  the  wife,  to 
enable  her  to  carry  on  a  separate  trade,  his  living  with  the  wife  will  not 
give  him  such  a  possession,  order,  or  disposition  of  the  property,  as  to 
vest  them  in  his  assignees  on  his  bankruptcy:  3  T.  R.  620^  If,  how- 
ever, the  husband  himself  take  any  interest  by  the  settlement,  as  an 
estate  for  life,  or  the  like,  it  of  course  passes  to  the  assignees  r  2  Mk^ 
55S;jirchb.  163. 

'  By  the  6  O.  4,  c,  16,  s.  73,  if  any  bankhipt,  being  at  the  time  insol- 
vent,* shall  (except  upoti  the  marriage  of  any  of  his  children,  or  for  some 
valuable  consideration)  have  conveyed,  assigned,  or  transferred  to  any 
of  hitf  children,  or  any  other  person,  any  hereditaments,  offices,  fees, 
annuities,  leases,  goods,  or  chattels,  or  have  delivered  or  made  over  to 
any  such  person  any  bills,  bonds,  notes,  or  other  securities,  or  have 
transferred  his  debts  to  any  other  person  or  persons,  or  into  any  other 
person's  nuney  the  commisstoiiers  shall  have  power  to  sell  and  dispose 
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of  Um  B$n»j  as  therein  nMntioned;  and  every  such  sale  shall 
be  Talid  against  the  ^banknipty  and  such  ehildren  and  persons  [^240] 
elaiming  as  aforesaid,  and  against  all  persons  claiming  under 
him :  see  3  Merr.  702;  Cro.  Car.  548. 

Evidence  in  Jiction  to  recover  Property  qf  Bankrupt  seized  under 
an  Executionm]  By  the  81st  sect,  of  the  6  Geo.  4,  c.  16,  executions 
and  attachments  levied  on  a  trader's  property  two  months  before  a  com- 
mission issued  against  him  will  be  valid.  The  execution  creditor,  how- 
ever, must  not  have  had  notieeof  a  prior  act  of  bankruptcy,  ti.;  and,  by 
the  108th  sect,  execution  creditors  are  put  on  the  same  footing  as  others, 
and  must  receive  only  a  ratable  part  of  their  debts,  unless  the  levy  be 
made  before  the  aet  of  bankruptcy;  and,  by  the  same  section,  creditors 
levyinc  an  execution  on  a  judgment  by  default  or  confession,  are  not  to 
be  prmrred :  see  further,  these  sections,  poet.  An  execution  merely 
tested  or  delivered  to  the  sheriff  before  the  bankruptcy,  ia  insufficient; 
the  proper^  must  be  actually  seised  under  the  execution,  before  the  act: 
Siead  V.  Oaecoigne,  8  Taunt.  5S7 ;  Cole  y.  Dama^  1  Ld.  Raj/fo.  7M; 
5  JIfoo.  SIS;  3  Lev.  69, 191.  If  the  execation  be  fraudulent  or  collu- 
sive, the  assignees  may  recover  the  property  seized,  or  their  proceeds: 
see  2  Can^.  48;  1  HoU^  335;  1  H.  BUt.  665;  ante^  2d7. 

Evidence  in  Jiction^  to  recover  Chads  which  have  been  stopped  in 
TVansitu^l  If  a  bankrupt  has  purchased  goods,  but  the  same  are  not 
delivered  to  him,  and  they  still  remain  in  the  hands  of  the  vendor,  inas- 
much as  he  has  a  lien  on  them  for  the  porchase^money,  the  assignees, 
until  they  satisfj|r  the  vendor  in  that  respect,  cannot  get  possession  of 
tbem^  so  as  to  dispose  of  them  for  the  benefit  of  creditors ;  if  the  vendor 
have  sent  them,  but  they  have  not  as  yet  been  delivered  to  the  bankrupt, 
the  vendor  may  stop  them  in  transitu;  but,  when  the  goods  have  been 
delivered  to  the  bankrupt,  then,  of  eourse,  they  pass  to  the  assignees : 
wAneAi.  154,  See,  as  to  when  a  party  has  a  ri|(ht  to  stop  goods  in  tran^ 
situ,  pasty  ^*  TVover,  D^ences  in. ''  The  point  ^nerally  in  dispute,  is, 
as  to  whelher  or  not  there  has  been  an  actual  delivery  to  the  bankrupt 

Evidence  in  Jletion  to  recover  Preperty  in  hands  of  Party  who 
ekdms  a  Lien  over  «V.]  The  assignees  do  not  take  a  better  title  over  the 
pnqperty  of  bankrupt,  than  he  hiimtelf  had  at  the  time  of  his  bankruptcy; 
and,  if,  therefore,  the  holders  of  it  have  a  claim  or  lien  therein,  as  against 
the  hanlonipt,  they  have  it  also  against  the  a8si|p[iees.  The  requisites  to 
support  a  local  lien  on  property,  with  the  evidence  to  support  or  dis- 
prove it,  will  be  found,  post,  *•  2Votier,  Defences  in.^* 

Proqf  qf  Dtfendant's  Notice  qf  Bankruptcy.]  If  the  pit  seeks 
to  recover  money  or  property  which  he  could  not  by  virtue  of  the  81, 
82,  and  84,  of  the  6  tteo.  4,  c.  16  post^  without  deft,  had  notice  of  an 
aet  of  bankruptey  committed,  he  most  adduce  evidence  of  such  notice. 
Independently  of  the  jordinary  evidence  of  the  parties  having  had  know- 
ledge of  such  faet,  either  actual  or  to  be  implied  from  circumstances,  it 
is  enneted  by  the  83d  sect,  that  the  issuing  of  a  commission  shall  be 
deemed  notice  of  a  prior  act  of  bankruptcy  (if  an  act  o(  bankruptey  had 
been  actually  committed  before  the  issuing  of  the  commission),  if  the 
adjodioatioa  of  the  person  or  persons  against  whom  such  commission 
has  issued^  shall  bare  been  notified  in  the  London  Gazette,  and  the  per^ 
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son  or  persons  to  be  affected  by  sach  notice  waxy  reasonably  be  presamed 
to  hare  seen  the  same:  see  6  Taunt.  176.  And,  by  sect  85,  if  any 
accredited  agent  of  any  body  corporate,  or  public  company,  shall  have 
had  notice  of  any  act  of  bankruptcy,  such  body  oorporate  or  company 
shall  be  thereby  deemed  to  have  had  such  notice. 

[*24J  ]  *  Evidence  for  DeJendanL 

t 

The  evidence  for  the  defence  will  consist  either;  1st,  in  endeavouring 
to  controvert  .the  title  of  the  pits,  as  assignees,  or,  2dly.,  their  cause  of 
action. 

We  have  already  seen  in  what  cases  the  pit  must  adduce  evidence  of 
his  title  to  sue  as  assignee,  and  what  steps  must  be  taken  by  deft,  as 
giving  a  notice,  &c.,  to  render  it  incumbent  on  pit  to  adduce  strict  evi- 
dence of  such  title,  arUe^  201^  and  when  deft,  is  estopped  from  dis- 
puting the  title,  antCy  ib.  We  have  also  seen  the  mode  in  which  pit 
must  prove  his  title:  where  deft  has  given  no  notice  to  dispute  it,  ante, 
208;  where  the  commission  has  not  been  disputed  by  the  bankrupt 
within  a  limited  period,  ante,  209;  and  where  strict  proof  of  title  is 
necessary,  ante^  211.  Under  these  observations  will  be  also  found, 
how  far  deft,  will  be  able  to  contest  and  controvert  the  pit's  title,  and 
his  evidence  must  be  framed  accordingly.  If  a  notice  has  been  given 
by  deft  to  dispute  the  bankruptcy,  &c.,  he  should  adduce  evidence  of 
such  notice  in  the  usual  way :  post,  ^^Seeondary  EvieknceJ^  If  the 
form  of  action  or  the  form  of  pleadings  be  improper,  pit  will  be  non- 
suited; as  to  which,  see  ante,  196,  201.  If  the  pit  has  omitted  to  join 
one  of  the  assignees  under  the  commission,  the  non-joinder  may  be 
taken  advantage  of,  as  a  ground  of  nonsuit:  1  Ch.  i?.  71;  2  Stark.  424. 

We  have  seen  what  evidence  the  pit  must  adduce  in  support  of  the 
cause  of  action,  and  what  may  be  shown  by  deft,  to  impeach  it:  ante, 
238  to  240.  The  deft,  may  prove  that  the  right  of  action  did  not  vest 
in  the  assignees.  The  question,  whether  or  not  a  particular  interest 
vests  in  the  assignees,  is  a  question  of  law,  depending  on  the  facts 
brought  forward  in  evidence  from  the  pit's  or  deft.'s  proofs:  see  2  Stark. 
Ev.  195.  If  pit  sues  in  an  improper  form  of  remedy,  ante^  198,  or 
there  be  a  variance  in  the  declaration,  ante,  202,  he  will  be  nonsuited. 

A  discharge  by  one  assignee  on  receiving  moneys  due  to  the  estate, 
will  bind  the  rest;  Smith  v.  Jameson,  1  Esp.  Sep,  114;  2  Stark.  Ev. 
199 ;  sed  vide  Carr  v.  Head,  3  ^tk.  695;  but  a  discharge  by  one  as- 
signee will  not  be  effectual,  where  the  others  have  expressly  dissented  : 
Bristow  V.  Eastman,  1  Esp.  B^.  172.  Sp,  a  release  executed  by  one 
assignee,  in  the  presence  of  another,  will  bind  both,  Williams  v.  Wals^ 
by,  4  Esp.  Bep.  220 ;  but,  if  the  co^assignee  be  absent,  an  express  autho- 
rity by  him,  under  .seal,  must  be  proved:  4  T.  B.  313;  2  Stark.  Ev.  200. 

Defence  that  the  Conveyance,  Contract,  Ejpscution,  ^c,  through 
which  the  Property  sought  to  be. recovered  against  I>^pendant  was 
conveyed  to  him,  was  without  notice,  fyc]  By  the  general  o]|>erBtio& 
of  the  bi^nkrupt  laws,  as  we  have  before  seek),  all  the  property  of  the 
bankrupt,  from  his  act  of  bankruptcy,  becomes  vested  in  the  assignees, 
so  that  the  bankrupt  has  no  power  whatever  to  dispose  of  the  sane 
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against  their  consent  Manj  iaconyeniences  and  hardships  haying  been 
experienced  in  trade  from  this  title  of  the  assignees,  the  6  6.  4,  c.  M,  s. 
81  (which  adopts  some  parts  of  the  prior  enactments  in  46  G,  3,  e*  135, 
s.  \j  and  49  6.  3,  c.  121,  9. 2),  enacts,  that  all  conveyances  by,  and  all 
contracts,  and  other  dealings  and  transactions,  by  and  with  any  bank- 
rupt, bona-Jide  made,  and  entered  into^  more  than  two  calendar 
months  before  the  date  and  issuing  of  the  commission  against  him,  and 
all  executions  and  attachments  against  the  lands  and  tenements,  or  goods 
and  chattels,  of  such  batfkfupt,  oona-Jide  executed  or  levied  more  than 
two  calendar  months  before  the  issuing  of  such  commission,  shall  be 
i^alid,  notwithstanding  any  prior  act^of  bankruptcy  by  him  committed, 
provided  the  person  or  persons  so  dealing  with  such  bankrupts^  or  at 
whose  suit  or  on  whose  account  such  execution  or  attachment 
shall  have  issued,  had  not,  at  the  time  of  such  conveyance,  *con-  [*242] 
tract,  dealing,  or  transaction^  or  at  the  time  of  executing  or  le- 
vying such  execution  or  attachment,  notice  of  any  prior  act  of  bank- 
ruptcy by  him  committed;  provided,  also,  that  where  a  comrmission  has 
been  superseded^  if  any  other  commission  shall  issue  against  any  person 
or  persons  comprised  in  such  first  commission,  within  two  calendar 
months  next  after  it  shall  have  been  superseded,  no  such  conveyance, 
&c.y  shall  be  valid,  unless  made,  &c.,  more  than  two  calendar  months 
before  the  issuing  of  the  first  commission.  We  have  already  seen  what 
will  be  evidence  of  a  notice  of  an  act  of  bankruptcy,  an/e,  240« 

Ry  sect.  86,  no  purchase  from  any  bankrupt  bona^fidcy  and  for  valu- 
able consideration,  where  the  purchaser  had  notice  at  the  time  of  such 
purchase  of  an  act  of  bankruptcy  by  such  bankrupt  committed,  shall  be 
impeached  by  reason  thereof,  unless  the  commission  against  such  bank- 
rupt shall  have  been  sued  out  within  twelve  calendar  months  after  such 
act  of  bankruptcy. 

As  to  executions  upon  judgments  entered  upon  warrants  of  attorney 
or  cognovits, .see  3  &•  4,  c.  39;  6  O.  4,  e.  16,  s.  108;  Archh.  B.  L,  99; 
SB.StC  392 ;  6  B.  ^  C.  479.  As  to  extents,  see  ^rch.  122 ;  6  G.4, 
c.  16,  s.  71. 

Where  a'  bill  of  exchange  was  delivered  by  a  bankrupt^  with  inte«t  to 
transfer  the  property,  more  than  two  months  before  a  commission  issued, 
though  not  actually  endorsed  within  the  two  months,  it  was  holden  to 
vest  in  the  endorsee^  and  not  in  the  assignees;  1  Camp.  432;  and  see 
Esp.  N.  P.  40;  2  J.  4-  W.  237 ;  \J.  fy  TV.  428.  But,  in  a  late  ^ase,  it 
was  held  that  a  release  executed  by  the  bankrupt,  after  an  act  of  bank- 
ruptcy to  a  releasee,  knowing  of  the  bankrupt's  insolvency,  is  invalid, 
although  executed  more  than  two  months  before  the  suing  out  of  the 
commission :  Mavor  v.  Pyne^  3  Bingh.  285. 

D^ence  in  Action  to  recover  Monet/  paid  hy  the  Bankrupt  to  De- 
fendant, or  by  De/endant  to  Bankrupt^  that  it  was  paid  unthout 
Notice.^  By  the  82d  sect,  of  the  6  G.  4,  e.  16,  all  payments  really  and 
bona-fide  made,  or  which  shall  hereafter  be  made  by  any  bankrupt,  or 
by  any  person  on  his  behalf,  before  the  date  and  issuing  of  the  commis-. 
sion  against  such  bankrupt  (such  payment  not  being  a  fraudulent  prefer- 
ence of  such  careditor),  shall  be  deemed  valid,  notwithstanding  any  prior  ^ 
act  of  baiduruptcy  by  such  bankrupt  committed,  and  all  payments  really 
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and  batm-fide  made,  or  which  shall  hereafter  be  made  to  any  baDkrupt, 
befora  the  date  and  issuing  of  the  commission  against  sneh  bankropt, 
shall  be  deemed  valid,  notwithstanding  any  prior  aet  of  bankruptcy  by 
such  bankrupt  committed;  and  such  creditor  shall  not  be  liable  to  refund 
the  sistme  \o  the  assignees  of  such  bankrupt,  provided  the  person  so  deal* 
ing  with  the  said  bankrupt,  had  not,  at  the  time  of  such  payment  by  or 
to  such  bankrupt,  notice  of  any  act  of  bankruptcy  by  suoh  baokropc 
committed. 

D^ence  in  Action  to  recover  Property  delivered  by  Defendant  to 
Bankrupt  J  afiet  his  Bankrupteyy  that  it  wete  so  delivered  without 
Notice.]  By  sect  84  of  the  6  O.  4,  c.  16,  no  person,  or  body  corporate^ 
or  public  company,  having  in  his  or  their  possession  or  custody  any 
money,  goods,  wares,  merchandises,  or  effects,  belonging  to  any  bank- 
rupt  shall  be  endangered  by  reason  of  the  payment  or  delivery  thereof 
to  the  bankrupt,  or  his  order,  provided  such  person  or  company  had 
not,  at  the  time  of  such  delivery  or  payment,  notice  that  such  bankrupt 
had  committed  an  act  of  bankruptcy. 

Defence  qf  Set-Off.]    By  a.  50  of  6  O.  4,  e.  16,  ^  where  there  has 
been  mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  where 
there  are  mutual  debts  between  the  bankrupt  and  any  other  person,  the 
commissioners  shall  state  the  account  between  them,  and  eoe 
[^^243]  debt  or  ^demand  may  be  set  against  another,  notwithstanding 
any  prior  act  of  bankruptcy  committed  by  such  bankrupt,  be- 
fore the  credit  given  to,  or  the  debt  contracted  by  him,  and  what 
shall  appear  due  on  either,  on  the  balance  of  such  account,  and  no  more 
shall  be  claimed  and  paid  on  either  side  respectively;  and  every  debt  or 
demand  thereby  made  provable  against  the  estate  of  the  bankrupt  may 
also  be  set  off  in  manner  aforesaid,  against  such  estate,  provided  ihet 
the  person  claiming  the  benefit  of  such  set-off  had  not,  when  such  cre- 
dit was  given,  notice  of  an  act  of  bankruptcy  by  such  bankrupt  eom- 
mitted.''    This  section  has  consolidated  the  provisions  of  the  5  O.  9,  e. 
30, 9.  98,  and  the  46  O.  3,  c,  135,  a.  3,  and  also  made  these  alterations: 
— 1.  The  accounts  may  now  be  taken  down  to  the  date  of  the  oom- 
roission,  and  the  credit  need  not  be  given  two  months  previous,  as  by 
46  O.  3,  e.  135;  Southwood  v.  Taylor,  \  B.  fy  ^.  471 ;  JCrmfer  v. 
BuUerworthy  6  JBL  4*  C.  48.    2.  That  the  party  is  to  be  affected  only 
by  proving  that  he  had  notice  of  an  act  ot  bankruptcy,  and  will  not  be 
affected  by  proof  that  he  had  notice  that  the  bankrupt  wss  insolvent, 
or  had  stopped  payment     3.  That  every  debt  or  demand  tohteh  may 
be  proved,  may  also  be  set  off  against  the  bankrupt's  estate;  therefore, 
cases  where  the  debt  was  contingent,  which  were  formerly  held  not  to 
be  within  the  provision  of  the  acts  as  to  mutual  credit,  may  now  be 
proved  under  the  56th  sect:  ex.  p.  Choome,  1  Mk.  115;  Maneock 
V.  EnttmstlCj  3  T.  R.  435;  5  ib.  133;  e;r.  p.  Whitiaker,  I  Boee,  301. 
The  term  mutual  credit  has  always  received  a  very  liberal  construc- 
tion, being  more  extensive  than  that  of  mutual  debts,  and  has  not  been 
jDonfined  to  mere  pecuniary  demands;  em. p.  Deeze^  1  Mk.  S28|  buft  the 
credit  given  must  be  proved  to  be  such  as  will  irt  its  nature  terminate 
^in  a  debt,  Roee  v.  Harty  8  Taunt.  499 ;  *<  as,  where  a  debt  is  due  from 
one  party,  and  credit  given  by  him  on  the  other,  tn  a  sum  of  money,' 
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payable  at  a  future  day,  and  which  will  then  become  a  debt,  or  where 
there  is  a  debt  on  one  side,  and  a  delivery  of  property,  with  directions 
to  turn  it  into  money,  on  the  other,  in  such  ease,  the  credit  given  by  the 
delivery  of  the  property  mast,  in  its  nature,  terminate  in  a  debt;  the 
balance  will  be  taken  on  the  two  debts,  and  the  words  of  the  statute  will, 
in  all  respects,  be  complied  with;  but,  where  there  is  a  mere  deposit  of 
property,  without  any  authority  to  turn  it  into  mon^,  no  debt  can  ever 
arise  out  of  it,  and  therefore  it  is  not  a  credit  within  the  meaning  of  the 
statute:  p.  Cribbs^  C.  /.,  Bose  v.  Hari^  8  Taunt.  506.     A  mutual  cre» 
dit  may  be  created,  though  it  were  not  the  intention  of  the  parties  to 
trust  each  other,  as  if  a  bill  of  exchange,  accepted  by  A.,  get  into  the 
hands  of  B.,  and  B.    buy  goods  of  A.,  there  is  mutual  credit  be* 
tween  A.  and  B.,  though  A.  do  not  know  that  the  bill  is  in  B.'s  hands  ^ 
Hankey  v.  Smithy  3  71  R.  507,  ti.   The  right  of  set-off  is  incident  to 
the  right  of  lien  at  common  law,  limited,  however,  by  the  extent  of  the 
lien  :  thus,  in  the  case  of  a  general  lien,  as  where  a  factor  baa  a  lien  for 
his  general  balance,  he  will  have  a  right  to  set  off  the  whole  of  his  debt 
doe  from  the  bankrupt;  but  one  who  has  only  a  particular  lien,  as  a  mi1« 
ler  or  fuller,  has  no  lien  beyond  the  amount  of  his  respective  charges:  ih* 
With  respect  to  the  Nature  qf  the  Debt  due  by  the  Creditor  to  the 
Bankrupt's  estate.]    It  must  be  proved  to  have  l>een  doe  before  the  act 
of  bankruptcy  on  which  the  commission  is  founded,  though  it  is  imma- 
terial  whether  it  were  then  payable  or  not    Thus,  if  the  holder  of  an 
acceptance  boy  goods  from  the  acceptor,  and  the  acceptor  becomes  bank- 
rupt, the  purchaser  may  set  off  the  acceptance  against  the  price  of  the 
goods:  Hankey  v.  Smithy  3  7!  R,  507,  n.  So,  if  a  trader,  before  an  act 
of  bankruptcy,  give  a  security  to  his  creditor  for  his  debt,  and  that  se- 
curity become  available  either  before  or  after  bankruptcy,  the  creditor 
may  set  off  the  amount  derived  from  the  security  against  the 
debt  due  to  *him:   OKve  v.  Smithj  5  Taunt.  56.    And  if  a  [^*244] 
trader,  previous  to  an  act  of  bankruptcy,  send  goods  to  a  factor 
for  sale,  and  draw  bills  upon  him,  on  account  of  them,  the  factor  mny 
set-off  the  amount  of  the  oills,  when  paid,  against  the  proceeds  of  the 
goods,  when  sold  by  him:  Hammonds  v.  Barclay ^  2  lic^ty  S97.    And 
where  a  person  sold  goods  to  a  trader  to  the  amount  of  £430,  at  six 
months'  credit,  and  afterwards  sold  him  another  parcel  to  the  amount  of 
J6230,  at  the  same  credit,  at  the  expiration  of  the  credit  for  the  fnrst  par- 
cel, the  trader  gave  him  bills  upon  other  persons  for  dS600,  and  he  gave 
the  trader  an  undertaking  to  repay  him  the  balance  £170,  upon  the  bills 
being  paid ;  the  bills  were  paid,  and  the  trader  had  become  bankrupt 
before  the  credit  for  the  second  parcel  expired,  yet  it  was  holden  that 
the  vender  of  the  goods  could  set  off  this  £170  against  the  amount  of  the 
second  parcel.   Jithinson  v.  Elliott y  7  T.  R.  378.  But  where  a  banker 
bad  accepted  bills  for  a  trader,  after  he  committed  an  act  of  bankruptcy, 
but,  before  a  commission  sued  out,  lodged  money  in  his  hands  for  the 
pajment  of  them,  it  was  held  nnder  5  O.  2,  r<  30,  that  the  assignees 
might  recover  thia  money  from  the  banker,  and  that  the  banker  was  not 
entitled  to  set  it  off,  although  he  had  paid  the  bills :  TampKn  v.  Dig'^ 
gens  J  2  Camp.  212}  Ridout  v.  Brought  Cowp.  133.  However,  under 
the  new  act,  in  rntch  case,  it  must  appear  in  evidence,  that  delt  had  no 


286  BANKRUPT,  ACTIONS  BY  ASSIGNEES. 

notice  of  the  act  of  bankruptcy.  And,  if  a  banker  receives  and  pays 
money  on  account  of  a  bankrupt^  after  notice  of  his  bankruptcy^  he*  can- 
not set  off  the  payments  against  the  receipts,  as  against  the  assignees: 
Vernon  v.  Hankey^  2  T.S.  113,  3  Bro.  313^  Raphael  v.  Birdwood^  5 
PrtVe,  604;  ex.p,  Rhodes,  15  Ves,  539. 

With  respect  to  the  Nature  of  the  Debt  due  from  the  Bankrupt  to 
the  Creditor.]    This  must  be  such  as  might  be  proved  under  the  commis- 
sion.    Where  a  country  banker  became  a  bankrupt,  and,  at  the  time  of 
his  bankruptcy,  he  and  another  country,  banker  in  the  same  town  held 
notes  and  other  securities  of  each  other,  to  nearly  the  same  amount,  im- 
mediate!}'  after  the  private  meeting,  after  the  banker  was  declared  bank- 
rupt, and  a  provisional  assignee  was  appointed,  the  provisional  assignee 
presented  the  notes  of  the  other  banker  for  payment,  partly  at  the  bank 
in  the  country,  and  partly  at  the  house  of  his  agent  in  London,  and  was 
paid :.  it  was  holden  that  the  banker  whose  notes  were  so  paid  might  re- 
cover the  amount  in  an  action  for  money  had  and  received  against  the  pro- 
visional assignee:  Edmeads  v.  Newmany  2D.^R.  568,  I  B.fyC.  418; 
and  see  ex.  p.  Rawson^  1  Jacob,  274.    But  the  debtor  of  a  bankrupt 
cannot  set  off  a  debt  due  from  the  bankrupt,  if  assigned  to  him  after  the 
bankruptcy.     Therefore,  it  has  been  held  under  the  old  statutes,  and 
would  doubtless  on  the  present  one,  that  where  the  holder  of  a  promis- 
sory note  of  a  bankrupt  endorsed  it  over  after  the  issuing  of  the  commis- 
sion to  a  person  who  was  debtor  to  the  bankrupt's  estate,  in  order  that 
he  might  set  it  off  in  his  settlement  with  the  assignees,  that  he  was  not 
entitled  to  do  so,  even  though  he  might  have  proved  for  the  amounty 
Marsh  v.  Chambers,  2  Str,  1234;  and  deft  cannot  set  off  cash  notes  of 
the  bankrupt,  payable  to  J.  S.,  or  bearer,  without  showing  that  they 
came  to'  his  hands  before  the  bankruptcy,  though  they  bear  date  before 
that  time :  Dickson  v.  Evans,  6  T,  R.  57.     And,  even  where  such  a 
transfer  of  a  note  of  a  bankrupt  occurred  before  the  issuing  of  the  com- 
mission, but  after  both  endorser  and  endorsee  were  apprized  of  his  insol- 
vency, it  was  holden  that  the  endorsee  could  not  set  itoSiexp.  Stoney 
1  Olyn  4*  J'  l^l*    And,  where  a  country  banker  became  bankrupt,  and 
a  debtor  to  his  estate,  after  the  issuing  of  the  conimission,  purchased  a 
quantity  of  his  bank  notes,  at  the  rate  of  10^.  in  the  pound,  it  was  holden 
that  he  could  pot  set  them  off  in  his  settlement  with  the  assignees :  Hod~ 
son  V.  Foungy  E.  1814,  cited  J3rch,  Bank,  92.    Where  the  set-off  arises 

on  the  endorsement  of  a  bill  to  the  deft,  he  must  give  in  evi- 
[*245]   dence  that  the  ^endorsement  was  made  before  the  bankruptcy, 

Lw:as  v.  Marsh,  Bam.  4^3  ;  but  where  the  set-off  was  found- 
ed on  certain  notes  of  the  bankrupt,  proof  that  notes  of  the  bankrupt,  to  the 
amount  of  the  set-off,  came  to  the  deft.'s  hands  three  or  four  weeks  before 
the  bankruptcy,  was  held  sufficient  evidence  from  which  the  jury  might 
infer  that  he  was  in  possession  of  them  at  the  time  of  the  bankruptcy,  with- 
out identifying  them  with  the  notes  produced.  Moorey.  Wrighty2 Marsh. 
209  \  6  Taunt.  517,  «.  e.  It  is  not  sufficient,  for  the  purpose  of  esta- 
blishing a  set-off,  to  prove  that  the  deft's  demand  has  been  allowed  by 
the  commissioners  as  a  debt:  Pirie  v.  Kemnetp  3  Campb.  279. 

In  cases  of  a  trust  between  two  parties,  where  the  object  of  the  trust 
was  the  sale  of  goods,  and  one  party  was  indebted  to  the  other  on  another 
account,  it  has  been  held  to  be  a  subject  of  set-off.     Thus,  where  three 
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penons  joined  in  an  adventare  to  bujr and  aell  pearls,  but  the  profit  and  loss 
were  to  be  divided  between  the  three,  one  of  the  parties  becoming  bank- 
rupt, the  party,  (who  was  to  sell  the  pearls)  was  allowed  to  setoff  a  debt 
due  to  him  from  the  bankrupt,  in  an  action  commenced  against  him  by 
the  assignees,  against  the  third  share  of  the  pearls  belonging  to  the  bank- 
rupt, although  the  pearis  were  not  sold,  nor  the  produce  received,  un- 
til aifterthe  bankruptcy:  French  v.  Fenn^  C,  B.  L.  536.  So,  also, 
where  a  principal  entrusted  his  broker  with  a  policy  of  insurance,  to 
receive  an  average  loss  under  it,  and  then  became  a  bankrupt,  and 
the  broker  afterwards  received  the  average  loss,  he  was  allowed  to 
set  off  several  sums  of  money  due  to  him  from  t^e  bankrupt,  for  pre* 
miums,  &c.  against  the  amount  he  received  upon  the  policy  after  the 
bankruptcy,  for  the  average  loss  was  held  to  be  a  debt  due  before  the 
bankruptcy,  though  not  ascertained  till  afterwards :  fVkitefiead  v.  Vaug- 
hatif  C.  j&.  L,  566;  Parker  v.  Carter,  ib.  567.  "And  the  general 
principle  is,  that  wherever  each  party  has  trusted  the  other  with  the  pos- 
sesion of  value,  the  assignees  of  either  party  (in  case  of  his  bankruptcy) 
can  only  withdraw  that  value  from  the  other  on  the  terms  of  paying 
what  is  due  between  them:  p.  Oibbs,  C.  •/;,  OUve  v.  Smith,  5 
Tktunt.  56.  ^* 

Where  the  credit  is  not  expired,  as  where  a  sum  of  money  is  payable 
at  a  future  day  after  the  bankruptcy,  it  is  the  subject  of  set-off,  as  within 
the  meaning  of  the  tezji  mutual  credit,  ex.  p.  Presc^tt,  1  Mk.  290 ;  as, 
where  A.  lent  his  acceptance  to  the  bankrupts,  which  did  not  become 
due  till  after  the  act  of  bankruptcy,  and  was  then  outstanding  in  the  hands 
of  third  persons,  and  A.  paid  the  amount  after  the  commission  issued, 
^and  before  an  action  was  brought  against  him  by  the  assignees,  for  a  debt 
owing  by  him  to  the  bankrupt,  it  was  holden  that  he  was  entitled  to  set 
off  t^  amount  of  such  payment  under  the  words  **  mntual  credit  :'^ 
Smith  V.  Hodsarij  4  T.  £.211;  ex.  p.  Boyle,  C.  B.  L.  542 ;  ex.  p. 
ff^agstaff,  13  Ves.  65. 

The  debt,  to  be  the  subject  of  a  set-off,  must  be  due  in  the  same  right 
Thus,  the  costs  of  a  judgment,  as  in  case  of  a  non-suit  against  pit  after 
he  has  become  bankrupt,  cannot  be  set  off  against  the  costs  of  an  action 
by  his  assignees,  though  the  deft  be  the  same  in  both  actions,  there  be- 
ing no  mutual  credit  between  the  deft  and  the  assignees,  nor  the  parties 
in  the  two  actions  the  same :  West  v.  Price,  Bing.  455.  And  so,  where 
three  partners,  A.,  B.,  and  C,  delivered  bills  to  D.  for  a  special  purpose, 
and  A.  and  B.  became  bankrupts,  and  their  assignees,  together  with  C, 
the  solvent  partner,  brought  an  action  against  D.  for  the  proceeds  of  the 
bills,  it  was  held  he  could  not  set  off  a  debt  due  to  him  from  A.,  B.,  C: 
Staniforthy.  Fellowes,  1  Marsh.  184;  Thomason  v.  Frere,  10  Eastf 
418.  And,  where  a  party  holding  the  acceptance  of  ^  trader  in  bad  cir* 
cumstances,  agreed  with  defts.,  that  he  should  endorse  the  bill  to  them, 
and  that  they,  as  a  mode  of  covering  the  acceptance,  should  purchase 
goods  of  the  trader,  to  be  paid  for  by  a  bill  after  the  time  of  the  trader's 
acceptance  becoming  due,  the  trader  not  being  aware  that  defts. 
held  his  acceptance,  *the  trader  having  become  bankrupt,  and,  [*246] 
on  an  action  brought  by  the  assignees  to  recover  the  value  of 
the  goods  sold,  it  was  held  that  defts.  could  not  setoff  the  bankrupt's  ac- 
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oeptanee,  they  not  being  the  real  hana-fide  holdenof  the  bill,  but  merely 
trustees,  and,  as  such,  could  not  set  off  a  demand  made  upon  them  in 
their  own  right :  *Fair  y.  Mlver^  16  East^  ISO.  In  an  action  by  the 
assignees  of  an  army-agent,  against  the  colonel  of  a  regiment,  for  goods 
sold  and  delivered  by  the  agent  for  the  use  of  the  regiment,  it  was  held 
that  the  colonel,  who  had  given  authority,  by  warrant  to  the  agent,  to 
receive  moneys  from  the  paymaster,  might  set  off  a  sum  remaining  un- 
accounted for  in  the  hands  of  the  agent,  in  reduction  of  the  demand: 
Kuawles  v.  Maiilandj  4B.^  C.  173;  6D.^B.  312,  s.  c. 

Competency  qf  Wiinessee. 

SankrupL']    The  bankrupt  is  not  a  competent  witness  in  an  acUoa 
by  his  assignees,  either  for  the  purpose  of  proving  property  in  himself, 
or  a  debt  due  to  himself,  or  in  any  other  manner  to  increase  the  fund,  as 
the  amount  of  his  allowance  under  the  commission  given  by  the  act  de- 
pends upon  the  amount  of  his  estate,  and  as  he  is  also  entitled  to  tbesur- 
S^lus  when  all  his  creditors  are  paid:  Etoens  v.  Gold,  B.  N.  P.  4S;  Sui^ 
er  V.  Cooke,  Cowp.  70;  ex. p.  Bent,  1  Madd.  46.    His  competency  may 
however,  be  restored,  by  his  releasing  to  his  assignees  his  claim  to  the 
snrplus,  and  to  his  allowance,  provided  he  has  obtained  his  certificate : 
Nares  v.  Saxby,  cited  d  71  R.  497.    And,  though  he  have  not  obtained 
bis  certificate,  he  may  also  be  a  witness  against  ^is  assignees,  in  Ques- 
tions respecting  his  property:  as,  if  his  assignees  sued  a  person  on  abend 
made  to  the  bankrupt  before  his  bankruptcy,  he  may  be  called  by  the 
deft,  to  prove  it  paid;  as,  by  disproving  a  debt  due  to  his  estate,  he  di- 
minishes the  fund  from  which  his  allowance  is  derived:  Butler  v.  Cooke, 
Cowp.  70,  B.  N.  P.  73.    But  a  bankrupt  is  not  a  competent  witness  to 
support  the  commission,  and  no  release  will  make  him  so,  Field  y.  Cur* 
tis,  2  Str.  829;  for,  if  the  commission  be  not  good,  the  certificate  and 
all  the  proceedings  are  void,  and  the  bankrupt  would  be  then  liaUe 
again  to  his  debts,  from  which  the  certificate,  if  valid,  would  discharge 
him;  be  is,  therefore,  incompetent  to  prove  his  own  act  of  bankruptey, 
or  even  to  explain  an  equivocal  act,  or  to  prove  the  petitioning  creditors 
debt.  Chapman  v.  Oardner,2H.  Bl,  279,  Cross  v.  Fox,ib.,  Flower  r. 
Herbert,  t&,  Hoffman  v.  Pitt,  5  Eap.  S^.  22,  Babitt  v.  Gumey, 
Mont.  482,  n.;  and  the  eases  of  Oxlade  v.  Perchard,  Ruaeell  v.  JZtis^ 
sell,  are  overruled.    Nor  can  he  be  examined  to  any  act  of  bankruptcy 
committed  by  him  prior  to  that  on  which  the  commission  is  founded: 
Wyatt  V.  Wilkinson,  5  Esp.  Rep.  187.    Nor  can  he  be  cross-examined 
to  defeat  the  commission,  or  any  other  similar  evidence:  Binns  v.  Ttt- 
by,  M'C.  Sf  Y.  397 ;  Elsom  v.  Brailey,  1  Sel.  N.  P.  239.    The  incom- 
|ieteocy  of  a  witness  to  support  the  commission  is  restricted  to  evidence, 
either  affirming  or  disaffirming  the  bankruptcy,;.  Ld.  Ellenb.  I  Stark. 
134;  for,  after  obtaining  his  certificate,  and  executing  a  rdease,  he  is  a 
competent  witness  to  prove  the  signature  of  the  commissioners,  in  order 
to  identify  the  proceedings  under  the  commission,  as  its  validity  does 
not  depend  on  their  signature,  but  on  the  facts  contained  in  the  deposi- 
tions: Morgany.  Prior,  2B.Sf  C.  14;  3  Stark.  58.    See  also  Brind 
V.  Bacon,  5  Taunt.  183;  Reed  v.  James,  1  Starke  134. 
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The  bankrupt  may  be  a  witness  in  an  action  qui  tarn  brought  by  his 
assignees  against  the  person  who  has  won  money  from  the  bankrupt  at 
play,  after  the  act  of  bankruptcy  committed:  three  releases,  however, 
are  necessary:  1.  his  own  release  of  the  allowance  and  surplus  under  his 
commission;  2.  a  release  from  all  his  creditors  to  him  of  their  respective 
debts ;  3.  a  release  from  the  assignees  to  him  :  Carter  v.  Jibbfftt^  1  B. 
4-  0.444;  2  1).  ^R.  575. 

*Where  the  witness  has  become  a  bankrupt  a  second  time, 
his  certificate  under  the  second  eomtnission,  and  a  release  to  the  ^^247] 
assignees,  will  not  make  him  a  competent  witness  to  increase 
the  fund>  unless  he  has  paid  I5s.  in  the  pound  under  the  second  commis- 
sion, as  unless  he  pays  that  diTidend^  his  future  effects  remain  liable : 
Kennet  v.  Cheenwallers,  Pea.  Sep.  3.  It  has  been  held  that,  in  a  suit 
against  the  crown,  a  release  frOm  the  bankrupt  to  his  assignees  will  not 
render  him  a  competent  witness,  the  crown  not  being  bound  by  the 
bankrupt  law :  Crawford  v.  Mtomey  Oen.  7  Price^  2. 

The  wife  of  the  bankrupt  is  equally  incompetent  to  support  the  com- 
mission, as  the  bankrupt  himself.  And  the  power  ^hich  t»  given  to  the 
commissioners  by  the  37th  section  of  the  new  act,  to  examine  the  wife 
as  to  the  discovery  of  the  bankrupt's  property,  is  limited  to  that  express 
purpose,  and  to  the  commissioners  alone,  and  does  not  extend  to  render 
a  competent  witness  for  any  other  purposes,  or  before  ady  other  tribu- 
nal. And  see  2  Phill.  Ev.  284.  Where  the  wife  was  called  to  prove 
that  a  promissory  note  had  been  paid  to  the  defts.  in  contemplation  of 
bankruptcy.  Lord  Kenyon  held  her  to  be  a  competent  witness,  inas- 
much as,  if  the  pit.  recovered,  the  defts.  would  be  creditors  against  the 
estate  to  the  amount  of  tlie  note;  and  so  the  witness  stood  indifferent: 
Jourdaine  v.  Lefevre^  1  E^.  Rep.  66. 

Creditor.]  A  creditor  is  not,  in  any  case,  a  competent  witness  to 
sustain  a  commission ;  for,  by  so  doing,  he  increases  the  fund  out  of 
which  h^  is  to  receive  a  dividend,  Shettlewarth  v.  Bravo^  Str.  507;  but 
he  is  a  competent  witness  if  he  release  the  assignees,  though  he  give  no 
release  to  the  bankrupt,  Ambrose  v.  Clendouy  C.  Temp.  Hard.  267, 
Koopes  V.  Chapman^  Pea.  Rep.  19;  and  a  release  given  to  one  of  the 
assignees,  in  consideration  of  his  promising  to  pay  what  may  be  justly 
due,  will  remove  his  incompetency :  Sinclair  v.  Stevensotij  1  C.  fyP. 
582.  A  creditor  will  also  be  rendered  a  competent  witness,  by  his  sell- 
ing, or  agreeing  to  sell,  his  debt,  Oratiger  v.  Furlongs  Bl.  R.  1273, 
Heath  v.  Hallf  4  Taunt.  326 ;  though,  at  one  time,  it  was  held,  that  if 
the  creditor  had  not  proved  under  the  commission,  he  was  competent  to 
support  it,  though  not  to  increase  the  fund,  Williams  v.  Stevens^  2 
Camp.  301 ;  but  this  distinction  has  been  overruled  by  the  cases  of 
Adams  V.  Matkin^  3  Camp.  543,  and  Crooke  v.  Edwards^  2  Stark. 
302,  where  the  creditor  who  had  not  proved  was  still  considered  incom- 
petent to  sustain  the  commission,  it  being  a  benefit  to  him,  as  bringinga 
divisible  fund  within  his  reach,  and  empowering  him  to  enlarge  his 
means  of  satisfaction.  A  creditor  is,  however,  a  competent  witness  to 
disprove  the  petitioning  creditor's  debt,  /h  re  Codd,  2  Seho.  fy  Lqf. 
116. 

Petitioning  Creditor.]    A-  petitioning  creditor,  even  by  a  release  or 
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sale  of  debt,  will  not  be  rendered  a  competent  witness  to  support  the 
commission,  <*as  he  had  a  clear  and  direct  interest  in  the  question  at  is- 
sue, in  consequence  of  his  entering  into  the  bond  conditioned  to  estab- 
lish the  several  facts  upon  which  the  validity  of  the  commission  depends, 
and  to  cause  it  to  be  effectually  executed/'  p.  Ld.  Ellenb.f  Oreen  v. 
Jo7ieSy  2  Camp.  412  ;  though,  to  overthrow  the  commission,  his  evidence 
will  be  allowed,  ib,;  as,  by  showing  that  the  act  of  bankruptcy  was  col- 
lusive: Lloyd  V.  Strtiton,  1  Stark.  40. 

Commissioner  and  Assignee,']  It  hits  been  held  that  a  commissioner 
may  be  examined  as  a  witness  to  support  the  commission,  on  the  ground 
that  he  could  not  be  compelled  to  refund  the  fees  which  he  had  received: 
Crooke  v.  Edwards^  2  Stark.  302.  An  assignee,  who  has  released  his 
individual  claims  on  the  bankrupt's  estate,  is  an  admissible  witness  to 
prove  the  petitioning  creditor's  debt;  for  he  is  then  a  mere  trits- 
[^248]  tee,  whose  trust  is  ^'coupled  with  no  personal  interest:  Tom^ 
linson  v.  Wilkes^  2  B.  ^  B.  397;  5  Moo.  175. 

•Admissibility  in  Evidence  of  Bankrupts  •Admissions,']  These, 
when  made  before  his  bankruptcy ^  as  to  the  existence  of  the  petitioning 
creditor's  debt,  are  receivable  in  evidence  as  an  admission  of  the  debt,  as 
the  bankrupt  then  had  no  interest  to  make  such  acfmission;  therefore,  the 
same  objections  do  apply  to  this  evidence  as  to  that  given  after  his  bank- 
rnptcy,  in  support  of  the  commission.  The  bankrupt  may,  therefore, 
allow  his  attorney  (employed  by  him  before  his  bankruptcy)  to  give  io 
evidence  privileged  communications  then  made,  though  offered  in  proof 
of  the  act  of  bankruptcy :  Merle  v.  More,  1  By.  fy  M.  390.  As  to  the 
admission  of  the  declarations  of  a  bankrupt  relative  to  past  transactions, 
the  general  rule  is,  that  they  ought  not  to  be  received  to  explain  any 
past  transaction,  which  at  the  time  of  making  the  declaration  was  com- 
pletely finished,  Bobson  v.  Kemp,  4  Esp.  Bep.  233 ;  for  to  admit  such 
declaration^  would  be,  in  effect,  to  receive  an  admission  by  the  bankrupt, 
that  he  had  committed  an  act  of  bankruptcy,  2  Phil.  Evi.  287 ;  but  a 
letter  of  the  bankrupt,  written  previous  to  his  bankruptcy,  and  nearly 
contemporaneous  with  the  act  done  by  him,  is  admissible  in  evidence,  to 
explain  the  motives  of  the  act  And,  in  a  very  recent  case  at  nisi 
priua  (which  was  an  action  brought  by  the  assignees  to  recover  back 
money  paid  to  a  deft.,  on  the  ground  of  a  fraudulent  preference),  Ld. 
Chief  J.  Best  acted  up  to  the  full  extent  of  this  principle,  by  admitting 
a  letter  of  the  bankrupt  in  evidence  (though  written  five  months  before 
the  commission  issued,  explaining  the  embarrassed  state  of  his  affairs), 
in  order  to  show  that,  when  the  bankrupt  made  the  particular  payment 
in  question  to  the  deft.,  he  had  his  bankruptcy  then  in  contemplation: 
Bacon  v.  Maine,  cited  Deacon,  798;  and  see  ante,  53. 

•Admissibility  in  Evidence  of  Depositions,  and  the  Proceedings 
under  the  Commission.']  Previous  to  5  O.  2,  c.  20,  s.  41,  the  deposi- 
tions of  witnesses  taken  before  the  commissioners,  could  not  be  given  in 
evidence  in  an  action  to  try  the  question  of  bankruptcy,  or  any  other 
question  connected  with  it,  as  the  parties  had  no  power  of  cross-examina- 
tion i/i  those  proceedings :  Francisco  v.  Gilmore,  I  B.  fyP.  177.  That 
act  made  a  copy  of  the  proceedings  evidence  in  certain  cases,  after  being 
entered  of  record,  49  G.  3,  c.  121 ;  sec.  10,  11,  made  also  the  deposit 
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tioDS  and  proceedings  themselves  evidence  to  proVe  the  petitioning 
creditor's  debt,  the  trading,  and  the  act  of  bankruptcy ;  the  92d  sect,  of 
the  recent  act  extends  the  admissibility  of  the  (depositions  for  this  pur- 
pose,  in  actions  brought  by  the  assignees,  for  any  debt  or  demand  of  the 
Dankrupt.  When  the  depositions  have  been  recorded  according  to  the 
statute,  and  the  witnesses  to  prove  the  facts  deposed  to  are  dead,  it  would 
seem  that  the  depositions  would  then  l^e  admissible  as  evidence  of  the 
facts  contained  in  them,  even  against  the  bankrupt:  Deacon^  788.  The 
examination  of  the  bankrupt  taken  before  the  commissioners,  is  admis* 
sible  as  evidence  against  himself,  even  though  the  questions  were  im- 
properly put  to  him,  with  a  view  to  the  action,  Stockfieth  v.  De  Tastet, 
4  Camp.  10;  or  though  they  exposed  him  to  penalties,  iS'miM  v.  Bead- 
nell^  I  Campb,  40.  And  the  examination  of  any  party  is  evidence 
against  himself,  if  he  has  signed  it  after  he  has  read  it,  Hammond  v. 
MyerSj  3  Mk.  415;  and  it  is  admissible,  though  not  taken  down  word 
for  word,  but  only  the  substance  of  what  appeared  to  be  relevant:  Mil- 
ward  V.  Forbes  J  4  Esp,  Rep.  172.  If  the  party  refer  in  his  examination 
to  written  documents,  they  may  be  read  as  part  of  examination,  Falco- 
ner V.  Hansofiy  1  Camp.  171 ;  but  parol  evidence  is  admissible  to  explain 
it:  Wilson  v.  Poulter,  2  Sir.  794.  The  examination  of  a  third  person^ 
however,  has  been  held  to  be  inadmissible  against  a  party  to  the  suit : 
3  Jitk.  415.  And,  where  a  creditor  has  takcQ  the  bankrupt's  goods  in 
execution,  after  an  act  of  bankruptcy,  and  assigned  them  to  B., 
the  ^creditor's  examination,  taken  under  the  commission,  was  [^^249] 
holden  not  admissible,  in  an  action  by  the  assignees  against  B.: 
Deady  v.  Harrison,  1  Stark.  60.  The  examination  of  a  bankrupt  un* 
der  another  commission,  is  not  (in  event  of  his  death)  evidence  upon  a 
petition  in  his  bankruptcy  to  expunge  the  debt  of  a  creditor:  ex.  p. 
Campbell,  2  Rose,  51.  Where  deft,  pleaded  a  set-off  in  an  action 
brought  against  him  by  assignees,  his  own  deposition  in  proof  of  a  debt 
before  the  commissioners  was  held  inadmissible :  Pirie  v.  Menneii,  3 
Camp.  279.  Those  depositions  only  which  are  read  in  support  of  the 
party's  case  upon  the  trial,  are  to  be  considered  as  given  in  evidence, 
and  the  opposite  party  has  no  right  to  inspect  any  other  depositions  for 
the  purpose  of  cross-examining  a  witness;  but  he  may  afterwards  call  for 
the  deposition  of  the  witness,  and  read  it  in  evidence,  for  the  purpose 
of  contradicting  him:  Black  v.  Thome,  4  Camp.  191;  Stafford  v. 
Clarke,  1  Carr.  26;  see  ante,  42.  As  the  proceedings  are  kept  for  the 
benefit  of  the  creditors,  there  is  no  general  right  given  to  inspect  them 
as  public  documents.  Before  they  are  received  in  evidence,  it  must  be 
shown  that  they  came  out  of  the  proper  custody,  namely,  that  of  the 
solicitor  to  the  commission;  otherwise  the  handwriting  of  one  of  the 
commissioners  who  took  them  must  be  proved. 

It  is  now  established,  that  the  solicitor  to  the  commission  is  bound  to 
produce  the  proceedings,  when  served  with  a  subpoena  duces  tecum ; 
Cohen  v.  Templar,  2  Stark.  260,  Corsen  v.  Dubois,  Holt,  C.  239,  5 
Esp.  Rep.  91,  though  it  was  formerly  doubted,  Bateson  v.  Hartsink, 
4  Esp.  Rqp.  43 ;  but  the  court  will  exercise  its  discretion,  and  intercept 
the  production  of  them,  if  likely  to  be  prejudicial  to  the  interest  of  his 
clients,  the  assignees :  Eden,  373.    But,  though  the  solicitor  may  be 
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bound  to  produce  the  proceedings  and  books  of  the  bankrupt,  the  evi- 
dence must  be  confined  to  entries  relative  to  the  matters  in  issue:  JR.  ^ 
M.  64.  It  has  been  held,  that  the  solicitor  is  not  bound  to  produce 
them  in  a  collateral  action,  to  which  neither  the  assignees  nor  the  bank- 
rupt were  parties,  and  where  the  production  might  tend  to  the  detrimeat 
of  the  assignees :  Laing  v.  Barclay ^  3  Stark,  SS. 

11.    Actions  against  Assignees. 
Form  of  Remedy  and  Pkadings. 

These  will  be  the  same  as  in  ordinary  cases,  the  assignees  of  a  bank- 
rupt never  being  liable  as  assignees.  In  actions  against  assignees,  for 
any  thing  done  in  pursuance  of  the  6  G.  4,  c.  16,  by  the  44th  section  of 
that  act,  the  defts.  may  plead  the  general  issue,  and  give  the  special 
matter  ija  evidence.  The  action  must  be  commenced  against  them 
within  three  calendar  months  after  the  fact  •complained  of  was  commits 
ted;  but  it  is  not  necessary  that  they  should  plead  this  limitation;  if  it 
appear,  at  the  trial,  that  the  action  was  commenced  after  the  time  thus 
limited,  the  jury  shall  find  a  verdict  for  {left:  ib. 

Evidence  for  Plaintiff. 

This  will  be  the  same  as  in  ordinary  ca^es ;  the  assignees  are  not  per- 
sonally liable  to  be  sued  by  any  creditor,  even  in  respect  of  effects  in 
their  hands,  as  he  must  prove  his  debt,  and  accept  the  dividend  payable 
to  him.  They  cannot  be  sued  for  the  dividend:  6  G. 4,  c.  16,  s.  Ill; 
see  I  O.fyJ.  345.  They  cannot  be  sued,  as  such,  for  goods  sold  to  them, 
1  Cowp.  134-5;  nor  can  they  be  sued  for  fees  due  to  the  messenger  be- 
fore the  choice  of  assignees,  Burwood  v.  Felton^  S  B.  ^  C.  43^  As  to 
their  liability  for  attorney's  costs,  ante,  158.  And  if  they  do  not  take 
possession  of  the  bankrupt's  estate,  they  will  not  be  liable  to  the  per- 
formance of  covenants,  7  Easty  335;  as  to  what  amounts  to  such 
[*250]  taking  possession,  seepost,  ^^Covenant^^'  *^^ Landlord  and  Te- 
nant.^^  They  are  not  liable  tp  the  bankrupt  for  his  allowance, 
unless  he  obtains  his  certificate  before  the  payment  of  the  dividends :  1 
Esp.  Sep.  396;  6  T.  R.  546.  WJien  an  assignee  is  removed,  and  he 
has  assigned  his  interest  to  h\^  co-assignees,  he  may  be  sued  by  them, 
Peake^s  Rep.  213;  and  assignees  who  personally  contract,  4  Taunt. 
754,  or  receive  money  for  the  use  of  another,  \  M.fy  S.  714,  may  be 
sued  on  their  own  personal  responsibility,  though  not  in  the  character 
of  assignees.  Where  the  bankrupt,  as  the  agent  of  the  assignees,  is  per- 
mitted to  carry  on  the  business  for  the  benefit  of  the  creditors,  and  not 
on  his  own  account,  the  assignees  are  liable  for  goods  supplied  for  the 

Eurposes  of  the  business,  even  although  the  credit  were  given  in  the 
ankrupt's  own  name :  Kinder  v.  Hpwarthy  2  Stark.  354;  and  see  1 
^tk.  86,  90;  JimbU  218;  1  Kenyan's  Rep.  38.  The  assignees  are  lia- 
ble to  the  commissioners  uppn  th^ir  covenant  for  indemnity  contained 
in  t^e  assignment  \  and,  if  the  commissioners  be  daninified  contrary  to 
the  terms  and  meaning  of  the  covenant,  the  court  wiUiiot  restrain  them 
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from  bringing  an  action  on  it :  16  Ves.  234.  It  need  hardly  be  noticed, 
that  if  the  assignees  seize  or  retain  property  which  does  not  pass  to  them 
under  the  assignment,  they  will  be  personally  liable,  and  the  owner  of 
it  may  maintain  an  action  against  them  in  respect  of  it.  As  to  proof  of 
commencement  of  action,  ante^  162. 

Evidence  far  Defendant. 

On  the  part  of  the  defendants^  if  they  justify  as  assignees,  the  peti- 
tioning creditor's  debt,  the  trading,  the  act  of  bankruptcy,  the  commis- 
sion, and  assignment,  must  be  proved,  as  well  as  the  special  matter  of 
defence.  We  have,  however,  already  seen  when  strict  proof  of  the 
above  first  three  requisites  of  a  commission  may  be  dispensed  with, 
from  the  want  of  (i  notice  disputing  them,  &c.,  anie^  206  to  208;  also, 
the  nature  and  mode  of  such  proof:  an/e,  208  to  240.  Those  observa- 
tions will  be  here  applicable  as  to  proof  of  the  commission  and  assign- 
ment: antCf  208-9.    As  to  proof  of  compiencement  of  actipn,  ante^  162. 

III.    Actions  bt  Bankrupt. 
Farm  of  Remedy  and  Pleadings. 

These  will  be  the  same  as  in  ordinary  cases.  The  pit's  bankruptcy 
may  be  given  in  evidence  under  the  general  issue:  7  T.  S.  396;  B.  N. 
P.  153;  15  Eaatj  622;  3  Camp.  236. 

Evidence  far  Plaintiff. 

The  proof  of  the  cause  of  action  will  be  the  same  as  in  ordinary  cases. 
Pit  should  be  prepared  with  evidence  to  rebut  the  deft's  evidence 
against  pit's  title  to  sue;  upon  which  head  it  should  be  observed,  that 
if  he  have  not  obtained  his  certificate,  his  after-acquired  property  may, 
no  doubt,  be  claimed  by  his  assignees,  antCj  236;  but  although  uncerti- 
ficated, he  may  maintain  an  action  for  his  personal  labour  performed 
since  the  issuing  the  commission,  Chippendale  v.  Tomlinson^  Cooky 
428,  1  Esp.  Rep.  140;  or  with  relation  to  his  after-acquired  property, 
Webb  V.  FoXy  7  T.  R.  391,  Fowler  v.  Doum,  iB.fyP.  44, 1  Esp.  Rep. 
170,  Peahens  Rep.  140;  or  sue  upon  any  contract  made  with  him,  Cum- 
ing V.  Roebuck,  Holtj  C.  172,  Drayton  v.  Dale,  2  B.  fy  C.  293,  3  D. 
4*  R.  534,  if  the  assignees  do  not  interfere :  Kitchen  v.  Bartsch,  7  East, 
53.  ^'The  assignees  have  vested  in  them  a  right  to  interfere  and  claim 
the  property ;  and,  if  they  do  make  any  claim,  it  is  effectual  against  the 
bankrupt  and  all  the  world :  b(|t,  if  they  do  not  interfere,  then, 
as  between  the  bankrupt  (or  one  claiming  under  him)  and  *his  [*251] 
debtor,  the  latter  cannot  set  up  th^ir  title,  but  the  bankrupt  has 
a  right,  in  a  court  of  law,  to  enforce  the  payment  of  his  debt :"  p.  Jib* 
bott,  C.  J.,  Drayton  v.  Dale,  298.  Even  where  the  assignees  of  a  bankr 
rupt  employed  him  in  carrying  on  the  manufacture  for  the  benefit  of 
the  creditors,  and  pajd  him  money  from  time  to  time,  this  was  holden 
evidence  of  such  a  contract  between  him  and  his  assignees,  as  would  en- 
able him  to  recover  from  them  a  reasonable  compensation  for  his  work 
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and  labour :  Cole  v.  Barrow^  4  Taunt.  774.  The  bankrupt  may  bring 
an  action  against  any  person  who  has  seized  his  goods  or  taken  posses- 
sion of  his  house,  &c.  under  the  commission^  or  against  them  b}^  whose 
direction  it  has  been  done^  in  order  to  try  the  yalidity  of  the  commis- 
sion, Bryant  v.  Withers,  2  M.  fy  S.  123,  131,  9  East,  21;  as  to  when 
he  is  precluded  contesting  his  commission,  ante,  907,  and  as  to  what 
steps  he  must  take  to  contest  it,  ante,  207. 

Evidence  for  Defendant. 

This  will  consist  in  disproving  pit's  title  to  sue,  by  showing  the  as- 
signees have  interfered,  &c.,  supra^  or  the  cause  of  action. 

IV.    Actions  against  Bankbuft. 
Form  qf  Remedy  and  Pleadings. 

These  will  be  the  same  as  in  ordinary  cases,  with  the  exception  of  the 
plea,  that  the  defendant  is  discharged  from  liability  by  his  certificate, 
and  with  respect  to  which,  by  the  6  O,  4,  c.  16,  s.  126,  he  may  "plead 
in  general  that  the  cause  of  action  accrued  before  he  became  a  bankrupt, 
and  may  give  this  act  and  the  special  matter  in  evidence;"  as  to  which 
evidence,  and  what  causes  are  barred  by  the  certificate,  see  post,  254. 
The  certificate  cannot  be  given  in  evidence  under  the  general  issue,  1 
Camp.  363,  12  East,  664;  but  the  deft,  may  plead  the  general  issue  as 
well  as  any  other  i)Iea.  This  general  plea  of  bankruptcy  given,  allowed 
by  the  above  act,  can  be  pleaded  only  in  cases  where  the  act  of  bank- 
ruptcy took  place  before  the  suit  was  commenced,  6  East-^  413,4  T.  R. 
516,  5  E^.  Rep.  90,  and  the  certificate  was  obtained  before  plea  plead- 
ed, 9  East,  82.  Where  both  the  bankruptcy  and  certificate  are  after 
action  brought,  the  plea  must  be  special;  so,  where  a  surety  brings  an 
action  for  money  paid  by  him  after  the  issuing  of  the  commission,  the 
plea  must  be  special,  Siedman  v.  Martremant,  12  East,  664;  so,  if  the 
cause  of  action  be  barred  by  the  certificate,  but  the  certificate  be  not  ob- 
tained until  after  plea  pleaded,  it  must  be  pleaded  specially  puis  darrein 
continuance,  showing  the  allowance  of  the  certificate  by  the  chancellor, 
6  T.  R.  605-7;  and,  if  deft,  neglects  to  plead  it,  and  judgment  is  ob- 
tained against  him,  he  cannot  plead  his  certificate  to  an  action  on  such 
judgment:  6  B.  ^  C.  105. 

As  to  the ,^7rm  of  the  general  plea,  it  is  not  necessary  to  aver  that 
the  deft  became  a  bankrupt  before  the  commencement  of  the  action:  6 
East,  413,  supra.  It  is  necessary  to  show,  that  the  causes  of  action 
accrued  before  the  deft,  became  a  bankrupt,  and  this  even  though  the 
cause  of  action  was  not  actually  completed  before  the  act  of  bankruptcy: 
4  T.  R.  156;  5  B.^*d.  17.  This  plea  should  conclude  to  the  country: 
1  P.  Wms.  258 ;  10  Mod.  160, 247.  In  the  special  plea  of  bankruptcy, 
all  the  proceedings  should  be  set  forth:  I  B.  fy  P.  448.  The  usual  alle- 
gation in  this  special  plea,  that  the  commission  issued  out  of  the  Court 
of  Chancery,  is  incorrect :  3  Camp.  58.    In  a  special  plea  of  bankruptcy, 
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Slc.9  after  action  brought,  the  prayer  against  the  pit's  right  further  to 
maintain  his  action  is  necessary:  6  T.  Ji.  597. 

With  respect  to  .the  replication,  the  usual  similiter  is  proper  to  the 
general  plea  of  bankruptcy;  a  special  replication  would  be  bad, 
on  special  demurrer:  *  Wilson  v.  Kemp,  2jM.fyS.  549, 3  Camp.  [*2521 
499,  n.  (a.)  s.  c;  Hughes  v.  Morley,  I  JB>  ^  Jl.  22.  Under 
this  similiter,  any  acts  rendering  the  certificate  void  or  inoperative  may 
be  given  in  evidence.  To  the  special  plea  of  bankruptcy,  the  replica- 
tion must  be  special,  and  how  to  reply:  3  Taunt.  2S7. 

Precedents. 

ttKM  OF  BANXRVPTOT  OF  OSFT.  TO  ACTIOS  OF  ASSUMPSIT. 

(Mio non,  as tuva/, pott,  <<  Pleas")  Because  he  says»  that  after  the  makiog^  of  the  said 
Several  supposed  premises  and  ondertakiogs  io  the  said  declaration  mentioned,  if  any  such 
were  made  {mrj  "  after  the  occurring  of  the  said  several  supposed  causes  of  action  in  the 
said  declaration  mentioned,  if  any  such  ever  occurred"))  to  wit,  on,  &c.  (day  of  act  of  bavt- 
n^tejf,  or  abovU  the  time),  be,  the  said  deft.^  became  a  bankrupt,  within  the  true  intent  and 
meaning  of  the  statute  in  force  concerning  bankrupts,  to  wit,  at,  &c.  (venue)  j  aforesaid ;  and 
that  the  said  supposed  causes  of  action  in  the  said  declaration  mentioned,  if  any  such  ther< 
were  or  be,  and  «ach  of  them,  did  accrue  to  the  said  pit.  befoie  he,  the  said  deft,,  so  became  a 
bankrupt,  as  aforesaid,  to  wit,  at,  &c.y  aforesaid ;  and  of  this  he,  the  said  deft.,  putt  himself 
upon  the  country,  &c. 

PLEA  OF  BAVKRVrrer  or  deft.  WHEBX  the  certificate  was  OBTAIEED  AFTER  THE  COM- 

MBECEMBVT  OF  THE  SUIT. 

(Finlplea^  general  issue  ;  secondly).  And,  for  a  further  plea,  in  this  behalf,  the  said  deft., 
by  leave  of  the  court,  here  for  this  purpose  first  had  and  obtained,  according  to  the  form  of 
the  statute  in  such  case  mode  and  provided,  says,  that  the  said  pit.  ought  not  Jfurther  (nues- 
Saryf  anle,  20f )  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  the  said  deft. ; 
because  he  sayS|  that  the  said  deft.,  betbre  and  on  (de^  of  bankruptcy ,  or  about  thai  time),  and 
from  thence  continually,  until  the  suing  out  the  commission  of  bankrupt  hereinafter  men- 
tioned, was  a  (the  trade  carried  on  by  him),  and  during  all  that  time  did  use  and  exercise  the 
trade  of  a  (siale  ii  as  before),  by  way  of  bargaining,  exchanging,  bartering,  and  chevesance, 
and  sought  his  trade  of  living  by  buying  and  selling,  to  wit,  at,  Su;.  (venue),  aforesaid ;  and 
the  said  deft.,  so  using  and  exercising  tlie  trade  of  a  (trade  as  before),  and  seeking  his  trade 
of  living  as  aforesaid,  afteirwards,  to  wh,  on,  &c.  (petitioning  creditor*s  debt  when  due,  or  date 
ofaffidavU),  at,  &c.,  aforesaid,  he,  the  said  deft,  became  and  was  indebted  to  one  C.  D.  (peti" 
iMTttng  creditor),  a  sobject  of  this  realm ;  in  the  sum  of  {sum  sworn  to),  of  lawful  money  of 
Great  Britain,  for  a  true  and  just  debt  due  and  accruing  from  the  said  deft,  to  the  said  C.  D.; 
and  the  said  deft,  was  then  and  there  also  indebted  to  divers  other  persons  in  divers  other 
large  sums  of  money ;  and  the  said  deft,  being  so  indebted  as  aforesaid,  and  being  a  subject 
of  this  realm,  and  so  nsing  and  exercising  the  trade  and  business  of  a  (trade  as  before),  and 
seeking  his  trade  of  living  as  afbresaid,  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at,  &c.,  aforesaid,  the  said  debt  to  the  said  C.  D.,  and  the  said  other  debts,  being 
then,  and  there  due,  and  unpaid,  and  unsatisfied,  became  and  was  a  bankrupt,  within  the 
true  intent  and  meaning  of  the  several  statutes  then  and  still  in  force  concerning  bankrupts, 
made  and  provided,  some  or  one  of  them ;  and  that  thereupon,  afterwards,  to  wit,  on,  &c. 
(date  of  commission)  f  at,  &c.  aforesaid,,  a  certain  commission  of  bankruptcy,  under  the  great 
seal  of  the  united  kingdom  of  Great  Britain  and  Ireland,  bearing  date  at  Westminster,  the 
same  day  and  year  la^  aforesaid,  grounded  upon  the  said  several  statutes,  some  or  one  of 
them,  upon  the  petition  of  the  said  C.  D.,  was  duly  awarded  and  issued  against  the  said  deft., 
directed  to  certain  commissioners  therein  named,  to  wit,  £.  F.,  G.  H.,  I.  K'>  !<■  M.,  and  N. 
O. ;  by  which  said  commission  our  lord  the  king  did  name,  assign,  and  appoint,  constitute 
and  ordain,  them,  the  said  £.  F.,  6.  H.,  &c.  Sic.,  his  special  commissioners,  thereby  giving 
fuU  power  and  authority  to  the  said  commissioners,  four  or  three  of  them  (if  a  country  com- 
mission, here  say,  the  said  E.  F.  or  O.  H.  to  be  one),  to  proceed  according  to  the  statute  in 
the  said  commission  specified,  not  only  concerning  the  said  bankrupt,  his  body,  lands,  tene- 
ments, freehold  and  customary  goods,  debts,  and  other  things  whatsoever,  but  also 
concerning  all  other  persons  who,  by  concealment,  *claim,  or  otherwise  did  or  r'^2531 
should  ofiend  touching  the  premises  in  the  said  commission  specified,  or  any  part 
thereof,  contrary  to  the  true  intent  and  meaning  of  the  same  statute ;  and  our  said  lord  the 
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king  did  thereby  command  the  said  E.  F.,  O.  H.,  &e.,  to  do  and  execvte  all  and  every  litumg 
and  things  whauoever,  as  well  fot  and  towards  satisfaction  and  payment  of  the  said  creditors 
of  the  said  deft.,  the  bankrupt  aforesaid,  as  towards  and  for  all  other  intents  and  purposes, 
accdrding  to  the  ordinances  and  provisionlk  Of  the  same  statute.  And  onr  said  lord  the  king, 
by  the  said  commission,  commanded  the  said  £.  F.,  G.  U.,  &c.y  or  any  tour  or  three  of  them, 
to  proceed  to  the  execution  and  accomplishment  <ff  the  said  commission,  according  to 
tite  true  intent  and  meaning  of  the  statute,  with  all  diligence  and  effect;  as  in  and  by  the 
said  commission,  relation  bein|p  thereinto  had,  will  more  ftilly  a|)pear ;'  by  Yirtiie  of  which 
said  commission,  and  by  force  of  the  said  statute  concerning  bankrupts,  the  said  R.  F.,  G. 
H.,  and  i.  K.,  the  major  part  of  the  said  commissioners  named  in  the  sisid  commission  (haT> 
ing  severally  and  respectively  duly  taken  thie  oath  prescril>ed  and  appointed  to  be  taken  by 
commissioners  of  bankropYS,  according  to  th^form  of  the  said  statute,  ami  having  then  and 
there  entered  and  kept  a  memorandum  thereof  among  the  proceedings  in  the  said  commission, 
afterwards,  to  wit^  on,-  &e.  aforesaid,  at,  &c.  aforesaid),  did,  in  doe  form  of  law,  find  that  the  said 
deft,  had  become  a  bankrupt,  within  the  true  intent  arid  meaning  of  the  statute  in  force  con- 
cerning bankrupts,  before  the  date  and  issuing  forth  of  the  said  commission,  and  did  then 
and  there  declare  tfnd  adjudge'  him  to  be  a  bankrupt  accordingly.  And  the  said  deft,  fur- 
ther saith,  that  afterwards,  to  wit,  on,  &ic.  (day  of  notice  in  OasetU,)  at,  &c.,  aforesaid,  doe 
notice  was  given  and  published  in  the  London  Gasette,  that  such  commissionr  of  bankruptcy 
had  been  and  was  awarded  and  issued  forth  against  the  said  deft.,  and  that  he  had  been  de- 
clared a  bankrupt  thereon,  and  required  to  surrender  himself.  And  the  said  deft,  further 
saith,  that  the  several  meetings  were  duly  appoidted  for  his  surrendering  himself,  and  mak- 
ing a  full  disclosure  and  discovery  of  his  estate  and  effects,  and  finishing  his  examination 
under  the  said  commission,  according  to  the  form  of  the  said  statute ;  and  that  be,  the  said 
deft.,  duly  surrendered  himself  to  the  major  part  of  the  said  commissioners,  in  -and  by  the 
said  commission  named  and  authorised,^  and  submitted  himself  to  be  from  time  to  time  exa- 
mined, touching  the  disclosure  and  discovery  of  his  estate  and  effects,  and  at  the  last  of  the 
said  meetings,  to  wit,  on,  &c.,  at,  Sk.,  aforesaid,  finished  his  examination  upon  oath  before 
the  said  commissioners ;  and,  upon  such  his  examination,  then  and  ther6  made  a  full  disclo- 
sure and  discovery  of  his  estate  and  effects.  And  the  said  deft,  further  saith,  that  he  hath 
always  from  the  time  of  issuing  forth  the  said  commission,  hitherto,  to  wH,  at,  be.,  aforesaid, 
in  all  things  conformed  himself  to  the  said  act  of  parliament  in  force  concerning  bankrupts. 
And  the  said  d6ft.  further  saith,  that  he,  the  said  deft.,  afterwards,  to  wit,  on,  8ic.(c^e  of  certifi- 
cate), at,  &c.  afor^ald,  duly  obtained  his  certificate  of  conformity  under  the  said  commis- 
sion, according  to  the  said  statute  in  force  concerning  bankrupts ;  and  which  said  certifi- 
cate afterwards  and  before next  after ,  in  this  same  term,  to  wit,  on,  &c.  (date  of 

aUowanee),  at,  8ic.,  aforesaid,  was  duly  allowed  and  confirmed  by  — — — -,  then  and  there 
being  Lord  High  Chanceller  of  Great  Britain,  according  to  the  form  of  the  statute  in  that  case 
made  and  provided.  And  ihe  said  deft,  further  saith,  that  the  said  several  causes  of  action 
In  the  said  declaration  mentioned  accrued,  and  each  and  every  of  them  did  accrue,  to  the  said 
pit.  before  he,  the  said  deft.,  so  became  a  bankrupt  as  aforesaid,  to  wit,  at,  &c.,  aforesaid  : 
aAd  this  he,  the  said  deft.,  is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said  pit. 
oUgtXfurther  to  maintain  his  aforesaid  action  thereof  against  him,  the  said  deft.,  iu:. 

See  other  precedenU  of  plea  of  bankruptcy  in  Ireland,  2  H.  Bla.  6M;  in  America,  5  J^tfrC, 

124 ;  that  ph.  proveVl  his  debt  under  the  deft.'s  commission,  6  B.  ^  jS.  95, 3  Cfiit.  PL  917  ; 

plea  of  deft.'s  bankruptcy  in  debt  on  simple  contract,  »&.,  965  j  the  like  in  cove- 

[264]    nant,  i5.,  1021;  the  like  in  covenant  on  *a  lease ;  ib.,  1020 ;  the  like  pvi*  darrein 

continuance,  t6.  1243 ;  replication  of  deft.'s  promise  after  bankruptcy,  t6.,  1148 ; 

replication  denying  plt.'s  claim  to  come  iki  under  the  commission,  i6.,  t4l8. 


Evidence  for  Defendant. 

Certificate. — //*  effects  against  Action  brought  against  Bank* 
rupt. — ^By  the  6  G,  4,  c.  16,  ^.  131,  "  every  bankrupt  who  shall  have 
duly  surrendered,  and,  in  all  things,  conformed  himitelf  to  the  laws  in 
forte  concerning  bankrupts,  at' the  tia>e  of  issuing  the  commission  against 
him,  shall  be  discharged  from  all  debts  due  by  him  when  he  became 
bankrupt,  and  from  all  claims  and  demands  hereby  made  provable  un- 
der the  commission,  in  case  he  shall  obtain  a  certificate  of  such  confor- 
mity, so  signed  and  allowed,  and  subject  to  such  provisions  as  hereinaf- 
ter directed,  ib.^  s.  122-3;  but  no  such  certificate  shall  rel^se  d^r  dis- 
charge any  person  who  was  partner  with  sQch  bankrupt  at  the  time  of 
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hifl  btnkraptcy,  or  who  was  then  jointly  boiind,  or  had  made  any  joint 
contract,  with  such  bankrupt."     As  to  when  the  certificate  will  be  void,  ' 
and  what  is  an  answer  to  it,  9^^  post ^  255-6. 

Under  this  provision,  the  effect  of  the  certificate  will  be  to  bar  all  de- 
mands which  were  due  at  the  time  of  the  act  of  bankruptcy,  and  which 
could  have  been  proved  under  the  commission :  Bamford  v.  Burrell^  2 
B.  8f  P.  11;  and,  as  to  what  may  be  proved,  see  ^rch.  107,  Deacon.  A 
debt  is  not  discharged  which  occurred  after  the  bankruptcy,  but  before 
the  commission:  2  jB.  ^  P.  11.  Where  a  bankrupt  acceptor  pleaded 
his  certificate,  and  it  appeared- that  the  commission  was  sued  out  after 
the  day  of  the  date  of  the  bill,  but  before  it  became  due,  it  was  held  to 
be  incumbent  on  the  pit,  an  endorsee,  to  show  that  an  act  of  bankruptcy 
was  committed  before  the  date  of  the  bill,  Pearson  v.  Fktcher,  5  £!sp.^ 
Rep.  90;  but  an  antecedent  act  of  bankruptcy  may,  in  such  case,  be 
proved  by  the  prooeisdingfi  under  the  coibmission,  stating  a  previous  act 
of  bankruptcy,  ib.  Where  a  verdict  is  obtained  against  the  bankrupt, 
in  an  action  for  damages,  before  an  act  of  bankruptcy,  but  Judgment  is 
not  signed  till  after,  the  debt  will  not  be  barred  by  the  certificate :  Bass  ~ 
▼.  Gilberif  2  M.  S^  S.  70.  If  an  action  be  commenced  against  a  bank-  . 
rupt  after  the  bankruptcy  for  a  debt  due  before,  and,  after  a  verdict  for 
the  pit,  the  bankrupt  obtain  his  certificate,  the  costs  of  the  action,  as 
well  as  the  debt,  are  provable  under  the  commission,  Willet  v.  Prtn- 
gkj  2  N.  R.  190,  Scott  V.  Jimbrose,  S  M.^  S.  328;  for  the  costs  bear 
relation  to  the  original  debt:  f6.,  2  Stark.  Ev.  203. 

What  is  a  discharge  of  a  debt  id  the  country  where  it  was  contracted, 
is  a  discharge  of  it  every  where :  p.  Ld.  Ellenb.,  Potter  v.  Broum,  5 
East  J  129,  recognizing  Ballantine  v.  Goldingj  Cooky  487 ;  see  also 
Hunter  v.  Potts^  4  T.  R.  182.  So,  the  certificate  is  a  bar  to  an  action 
for  debts  contracted  in  England,  as  well  as  for  those  contracted  in  Scot- 
land, Royal  Bank  of  Scotland  v.  Cuthbertj  1  Rose^  462,  or  those  con- 
tracted in  Ireland,  or  any  foreign' country,  Odthin  v.  Forbes,  Buck.  57; 
and  a  certificate  obtained  under  a  commission  of  bankruptcy  issued  in 
Ireland,  or  any  foreign  country,  will  be  a  good  defence  to  an  action 
brought  here  for  a  debt  contracted  in  Ireland,  or  any  foreign  country, 
Potter  V.  Brown,  5  East,  124;  but  it  will  not  bar  an  action  for  a  debt 
contracted  here,  Smith  v.  Buchanan,  1  East,  6,  Quin  v.  Ke^e,  2  H, 
Bla.  553;  nor  will  a  certificate  under  an  English  commission  defeat  an 
action  for  a  debt  contracted  in  the  West  Indies,  Beaiwes,  543,  Co.  B. 
465,  or  in  Scotland,  Watson  v.  Renton,  2  BelPs  Com.  693.  And, 
where  a  bill  of  exchange  was  drawn  in  Ireland,  but  accepted  and  paid 
hero,  it  was  considered  an  English  debt,  and,  as  such,  not  barred  by  the 
certificate  under  an  Irish  commission :  Lewis  v.  Owen,  4  B.fy  •^.  654. 

*The  certificate  is  no  bar  where  the  action  is  for  unliquidated 
damages ;  as,  an  action  for  trover,  even  in  cases  where  the  pit.  [*255] 
has  his  option  to  bring  trover  or  assumpsit^  Parker  v.  Norton, 
6  T.  R.  695,  3  Mad.  51;  or  an  action  of  trespass  for  mesne  profits, 
Ooodtitle  V.  North,  2  Doug.  584.  Bankruptcy  is  not  a  discharge  of  a 
promise  to  allow  a  weekly  sum  for  the  support  of  an  illegitimate  child ; 
for,  though  the  certificate  would  discharge  any  arrears  accrued  before 
the  bankniptcy,  yet,  no  proof  in  respect  of  the  subsequent  arrears  could 
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have  been  admitted  under  the  commission  for  them :  Millen  v.  Whit^ 
•  tenbury^  1  Camp.  429.  A  certificate  under  a  joint  commission  will  be 
evidence  in  bar  of  a  separate  debt,  Horsey^s  case,  3  P.  Wma.  23, 
Howard  v.  Poole,  Sir.  995 ;  and,  vice  versa,  a  certificate  under  a  sepa- 
rate commission  in  bar  of  a  joint  debt:  ex.  p.  Vale,  3  P,  fVms.  24. 
Signing  the  certificate  of  a  surviving  partner  does  not  release  the  estate 
of  a  deceased  partner :  1  Meriv.  570. 

With  respect  to  the  mode  of  proving  the  certificate,  the  I20th  section 
of  the  6th  G.  4,  c.  16,  enacts,  that  any  bankrupt,  who  shall,  after  his  cer- 
tificate shall  have  been  allowed,  be  arrested,  or  have  an  action  brought 
against  him  for  any  debt,  claitn,  or  demand,  hereby  made  provable  under 
the  commission  against  such  bankrupt,  shall  be  discharged  upon  common 
,bail,  and  may  plead  in  general  that  the  cause  of  action  accrued  before  he 
became  bankrupt,  and  may  give  this  act  and  the  special  matter  in  evir 
dence ;  and  such  bankrupt's  certificate,  and  the  allowance  thereof,  shall 
be  sufficient  evidence  of  the  trading,  bankruptcy,  commission,  and  other 
proceedings  precedent  to  the  obtaining  such  certificate.  The  certificate, 
must  be  entered  of  record,  as  directed,  ante,  before  it  can  be  given  in 
evidence :  see  3  Bing.  493.  The  allowance  need  not  be  proved;  it  will 
suffice  merely  to  produce  it,  the  judges  taking  cognizance  judicially  of 
the  chancellor's  handwriting :  Eden,  426.  If  B.  plead  his  bankruptcy 
and  certificate,  and  prove  a  commission  against  A.,  and  a  certificate 
under  it,  he  may  prove  that  he  was  formerly  known  by  the  name  of  A., 
and  that  the  commission  was  issued  against  him,  although  at  the  time  of 
the  trial  he  was  known  by  the  name  of  B.  only,  Stevens  v.  Elisee,  3 
Camp.  256.  It  must  appear  at  the  trial,  that  .the  bankruptcy  was  sub- 
sequent to  the  commencement  of  the  action,  see  ante,  251;  and,  as  to 
when  the  bankruptcy  and  certificate  must  be  pleaded  specially,  ante^ 
251. 

Evidence/or  Plaintiff- 

Proof  to  defeat  Certificate.]  By  the  6th  0. 4,  c.  16,  s.  127,  it  i« 
enacted,  *<  That  if  any  person,  who  shall  have  been  so  discharged  by 
by  such  certificate  as  aforesaid,  or  who  shall  have  compounded  with  his 
creditors,  or  who  shall  have  been  discharged  by  an  insolvent  act,  shall 
be  or  become  bankrupt,  and  have  obtained,  or  shall  hereafter  obtain, 
sueh  certificate  as  aforesaid,  unless  his  estate  shall  produce  (after  all 
charges)  sufficient  to  pay  every  creditor  under  the  commission  15*.  in 
the  pound,  such  certificate  shall  only  protect  his  person  from  arrest  and 
imprisonment;  but  his  future  estate  and  effects  (except  his  tools  of  trade, 
and  necessary  household  furniture,  and  the  wearing  apparel  of  himself, 
his  wife,  and  children),  shall  vest  in  the  assignees  under  the  said  com- 
mission, who  shall  be  entitled  to  seize  the  same,  in  like  manner  as  they 
might  have  seized  the  property  of  which  such  a  bankrupt  was  possessed 
at  the  issuing  the  commission.  Under  this  provision  the  certificate  is 
avoided,  though  the  former  commission  has  been  superseded:  1  Doug. 
46.  It  has  been  held,  that  a  deed  of  composition,  embracing  all  the 
creditors,  under  which  many  of  them  came  in,  though  some  of  them  did 
not^  is^  in  case  of  a  subsequent  commission  of  bankruptcy,  such  a  com? 
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pounding  with  his  creditors  as  will,  within  5  G.  2,  c.  30^  s.  9,  &c.,  de- 
prive the  bankrupt  of  the  benefit  of  his  cert^^cate  to  protect  his  future 
effects  from  being  liable  to  be  taken  in  execution^  Slaughter  v. 
Cheyne  4*  Bryant^  1  M.  4-  S,  182 ;  or  though  the  *former  [*256] 
commission  have  been  superseded:  ex.,p,  Hodgkinson^  19  Fes.  , 
291;  Philpot  V.  Corden,  5  T.  R.  287.  But  a  composition  with  a 
certain  class  of  creditors,  as,  for  instance,  with  joint  creditors  only, 
Norton  T.  Shahspeare^  15  Easty  619;  or  a  composition  with  all  his 
creditors  generally,  if  he  have  afterwards  paid  them  20^.  in  the  pound, 
before  his  b^kruptcy,  Read  v.  Sowerby^  I  M.  fy  S.  78,  will  not  de- 
prive a  bankrupt  of  his  certificate.  For  the  purpose  of  proving  a  former 
commission,  it  is  only  necessary  to  produce  the  commission  an^  pro- 
ceedings, and  prove  that  the  deft,  submitted  to  it,  without  proving  the 
leading  act  of  bankruptcy,  fee,  Heviland  v.  Cook^  5  T.  R.  655,  (rre^ 
gory  V.  Merlon^  3  Esp.  Rep,  195 ;  and  the  certificate  under  such  former 
coEiimission  must  bo  proved,  either  by  producing  it,  or  by  secondary 
evidence  of  it  aftff  notice  to  the  bankrupt  to  produce  \U' Ghraham  v. 
Grille  4  Camp.  282  '^  Henry  v.  Leigh^  3  Camp,  499.  It  is  incumbent 
on  the  bankrupt  to  prove  that  he  has  paid  15^.  under  his  second  com- 
mission, Gregory  v.  Merton,  3  Esp.  Rep,  195;  and  proof  that  it  will, 
probably,  produce  so  much,  is  insufficient :  Coverley  v.  MorUy^  16  Easty 
512^\  JelfB  V.  Bollandy  \  B,  fy  P,  467. 

By  the  130th  section  of  the  6  G,  4,  c.  16,  it  is  enacted^  that  no  bank- 
rupt shall  be  entitled  to  his  certificate,  or  to  be  paid  any  such  allowance, 
and  that  any  certificate,  if  obtained,  shall  be  void,  if  such  bankrupt  shall 
have  lost,  by  any  sort  of  gaming  or  wagering,  in  one  day,  £20,  or  within 
one  year  next  preceding  his  bankruptcy,  ^200;  or  if  he  shall,  within 
one  year  next  preceding  his  bankruptcy,  have  lost  dS200  by  any  contract 
for  the  purchase  or  sale  of  any  government  or  other  stock,  where  such 
contract  was  not  to  be  performed  Within  one  week  after  the  contract,  or 
where  the  stock  bought  or  sold  vvas  not  actually  transferred  or  delivered, 
in  pursuance  of  such  contract,  or  shall,  after  an  act  of  bankruptcy  com- 
mitted, or  in  contemplation  of  bankruptcy,  have  destroyed,  altered,  mu- 
tilated, or  falsified,  or  caused  to  be  destroyed,  mutilated,  altered,  or  falsi- 
fied, any  of  his  books,  papers.  Writings,  or  securities,  or  made,  or  beeb 
privy  to  the  making,  of  any  false  or  fraudulent  entries  in  any  book,  of 
the  account  or  otlier  document,  with  intent  to  defraud  his  creditors,  or 
shall  have  concealed  property  to  the  value  of  i^lO  or  upwards,  or  if  any 
person,  having  proved  a  false  debt  under  the  commission,  such  bankrupt 
being  privy  thereto,  or  afterwards  knowing  the  same,  shall  not  have  dis-.. 
closed  the  same  to  his  assignees,  within  one  month  after  such  knowledge. 
With  respect  to  the  effect  of  a  subsequent  promise  by  bankrupt,  the 
6th  G,  4,  c,  16,  s,  131,  enacts  that  no  bankrupt,  after  his  certificate  shall 
have  been  allowed,  under  any  present  or  future  commission,  shall  be  lia- 
ble to  pay  or  satisfy  any  debt,  claim,  or  demand,  from  which  he  shall 
have  been  discharged  by  virtue  of  such  certificate,  or  any  part  of  such 
debt,  claim>  or  demand,  upon  any  contract,  promise  or  agreement,  made 
or  to  be  made  after  the  suing  out  of  the  commission,  unless  such  pro- 
mise^  contract^  or  agreement,  be  made  in  writings  signed  by  the  bank- 
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nipt,  or  by  aomi  pe(]p»lb  theHito  lawfally  auttuiriaed  in  writing,  by  aoch 
bankrupt 

Besides  thp  ab'Ove  legifilatlve  enactmentSy  the  pit.  may,*  in  answer  to 
tbe  ctfrtificat&,  itiow  t))at  it  was  obtained  unfairlyand  by  ^ad,  or  that 
it  is  in  other  respects  yoidj  as  if  the  bankrupt,  or  any  person  for  him, 
give  jrioney  or  security  for  money  to  a  creditor  for  signing  the  certifi- 
cale,  wch  ceytificate  will  be  void:  Holland  y.  Palmer,  1  A  4r  P.  95;  1 
^Otig..  2fi8.  Where  the  fourth,  among  seyeral  other  signatures  to  a  cer- 
tificate,  was  obtained  by  a  promise  of  the  bankrupt  to  pay  the  creditor 
lu0  whole  debt,  it  was  held  this  avoided  the  certificate,  i^lth&ugh  the  cre- 
ditors who  signed  before  and  after  the  fourth  were  sufficient  ia  number 
apd  value,  without  reckoning  fiat  one,  for  his  example  mlj^t  have  in- 
duced otbera  to  sign  it:  JPhulips  v.,  Dicas,  15  Eaaty  248.  So,  if  a  cre- 
ditor be  induced  for  iconey  to  withdraw  a  petition  against  the  allowance 
of^  the  certificate.  Of  if  he  sell  his  debt,  Anfl  iagree  at  the  same  time  to 
withdraw  his  petition,  this  will  avoid  th^  cerafictfU^  ex  p.  CHbaon^  6 
Ves.  5;  when  otherwise,  seel  Doug.  230;  Archi.S^.  205. 
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FoHM  OP  Remedv,  258. 

FoHM  OF  Vj^iLmvGtS.—D6Uarationy  258  to  26f -^Plea,  ^c,  267. 

PR^c:EpknTs.-^I)eclaration  in  ^Assumpsit  qfi  Inland  Bill,  Drawer 
agaiiUl  •Acceptor,  267 — Payee  against  Mceptor,  2QS'^Endorsee 
against  .^ccyjtor,  268 — The  like,  with  short  Form  V*  Endorse- 
ment,  16  9j — The  like  where  several  Endorsements,  ib. — Jigainst 
Aceep%€jT  of  ja  Bitt payable  at  a  particular  Place,  ib. — Drawer 
against  Jiceeptor,  wMrje  Bill  Payable  to  a.  Third  Person,  and 
Driver  been  obliged  to  take  it  up,  ib. — Endorsee  against  Draw- 
er, on  Default  of  Payment,  270— 7%e  like  on  Default  of  Pay- 
ment  where  Bill  Payflble  at  a  particular  Place,27l — Averment 
.,  of  Want  of  Effecte,  ib.— Jigainst  Drawer,  on  Dtfauli  of  Accept^ 
'  ance,  272 — Endorsee  against  Endorser,  ib. — Drawer  against 
Acceptor  of  Foreign  BUI,  ib. — Payee  or  Endorsee  against  Ac- 
cqttor  of  Foreign  Bin,  273 — Paysfi  or  Endorsee  against  Draw- 
er, on  R^usal  to  Accept,  ib.—The  like  on  Refusal  to  Pay^  274. 

Evipjasras  fob  PLAiimFF,  274  to  300. 

Oeneral  Proqfs,  274  to  282. 
Production  and  Proof  of  BiU,  274. 
Vari{giu:es,  275. 
,       Averments  in  General,  275. 

Ifdnduniiing  inseperal.  Proof  ef,  276 — Where  no  subscribing 
iVitrms,  ib.— Where  there  is  one,  ib.— Party's  Admission^  277. 
^Evidence  under  Common  Cofunts,  278* 
.    ,   .  Evidence  in  Answer  ttffiefence,  279. 
''  Damages,  279. 
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Prineipal  Money,  ^IB-^Interestf  SBO—JSmpenm,  281— fiic-ca?- 

changts  ib. — I^rotesty  ib. — PrQvisionp  ^ib. 
Particular  PrOo/sy  in  AcHon  by,  2§2. 

*-   JDrAWXB,  who  is  also  PaTBS,  AGAlMiT  AcoiBtoB,  282. 

ProcfcfBitlj  282 — Proof  of  Jlcceptance^  ib. — Proof  ^  Drendinff 
285 — Proof  cf  Presentment,  286 — Proqf  under  Common  Counts^ 
287.  .  • 

Dbawsb,  who  is  not  PatsBi  against  Acceptob,  287.  * 

PArsx,  who  is  not  Dbawsb,  against  Acceftobi  267.        ^ 

Endobsee  against  AcCEPTOky  ^87.  " 

Proqf  qf  Endorsement,  287  |o  2^^— Identity,  28t. 

Endobseb  against  DeawxBi  290. 

Proqf  qf  Drawing,  290— Proof  of  Endorsement,  ib.—Prdof  of 
•Acceptance,  ib. — Proof  of  Presentment  for  •Acceptance,  tmd  Jbe- 
fault  •Acceptance,  ib. — Notice  of  B^gult  •Aeceptanee,    - 
291— *Protest  for  Default  •Acceptance,  ib.— Present-  [*268] 
ment  for  Payment,  ib. — Excuse  fo/r  Presentment  for 
Payment,  292 — By  and  to  whom  Presentment  to  be  made,  293 
^^Time  of  Presentment  for  Payment,  ib. — NoHce  of  Dishonour 
and  Protest,  294 — Excuse  for  want  of  Notice  or  Protest,  295 — 
Mode  qf  giving  Notice  qf  Dishonour,  296-^7V9ne  of  giving 
Notice,  297 — By  whom  Notice  to  begiven,  298-7- 2b  tohom  Nbtice  . 
to  be  given,  299 — Proqf  under  Commen  Counts,  ib. 

Endobsex  against  Endobseb^  who  is  not  Dbaweb^  299. 

Proqf  qf  Drawing,  299 — Proof  of  Endorsement^  ib. — Proof  qf 
Presentment,  Notice  of  Dishonour,  fyc.  ib. 

Accommodation  Acceptob  against  Dbaweb,  300.    * 

»     • 

Etidencx  fob  Defendant,  300  to  314. 

Variance,  300. 

Defect  of  Stamp,  300 — J^at  •Alteration  requires  nfW  Stamp, 

SOI. 
Incapacity  qf  Dtfenddnt  to  contract,  his  Infancy,  Coverture, 

302-3. 
IVant  of  Consideration,  when  a  Defence,'  ^03 — Between  what 

Parties  it  may  be  a  Question,  ^(A-^When  PU*  bound  to  prove 
'  one,  305 — Defi.^s  Notice  to  dispute  it,  ib. 
Illegal  Consideration,  when  a  Defenfe,  305—  When  Bad  in'PcO'if 

306— fF^  may  set  up^  ib.  '.     , 

•Accord  and  Satisfaction,  307. 
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Giving  Time,  308. 
Waiver  and  ReleasCf  310. 
Payment  J  311.  . 

Tender,  313. 

Set-off  J  3l^--^lteraHon  of  Bill j  ib.-^Statuie  of  Limitations,  ib. 
Competency  of  Witness,  314. 

Admissions,  316. 


Porm  of  ttemedi/. 

Assumpsit  is  the  most  usudil  remedy  on  bills,  notes,  and  checks,  and 
is  the  only  remedy  where  there  is  no  privity  of  contract  between  the 
parties,  or  against  an  executor  or  administrator :  Bishop  v.  Young,  2 
B.  fy  P.  78;  Barry  v.  Robinson,  1  N.  JR.  293.  But  debt  also  lies  by 
the  payee  against  the  drawer,  on  default  of  the  acceptor,  or  by  the  draw- 
er against  acceptor  of  a  bill,  expressed  to  be  for  value  received,  3  2>.  4* 
R.  165;  and  by  first  endorsee  against  first  endorser,  who  was  also  the 
drawer  of  a  bill  payable  to  his  ewn  order :  3  Price,  253. 

Form  of  Pleadings. 

Declaration.]  The  pit.  is  not,  when  there  is  a  privity  of  contract 
between  him  and  deft,  independent  of  the  bill,  bound  to  declare  on  the 
bill  itself,  but  may  declare  on  such  contract  It  is  always  ad- 
|^*2!69]  visable,  however,  *to  declare  on  the  bill  itself,  as  the  pit  will 
otherwise,  instead  of  the  expeditious  and  least  expensive  mode 
of  getting  the  damages,  by  having  the  same  referred  to  the  master,  be 
bound  to  execute  a  writ  of  inquiry,  Osborne.r.  Noad,  8  T.  R.  648;  and 
he  cannot,  in  geder^,  obtain  interest;  and  besides  which,  if  the  bill  be 
negotiable,  he  would,  on  evidence  by  deft  of  its  existence,  be  bound  to 
show  it  was  in  his  own  possession, /^o^/. 

7V//e.]  The  declaration  must  be  entitled  specially,  if  the  bill  fall 
due  after  the  first  day  of  term :  post,  *^ Declaration)^^  Howe  v.  Cooker, 
3  Stark.  138. 

Venue.']  The  pit  may  lay  the  venue  in  any  c5unty:  Pinkneyy. 
Collins,!  T.R.  571. 

Statement  of  Bill  itself.]  In  general,  the  bill  must  be  stated  in 
the  declaration,  like  other  contracts,  ante,  116,  either  in  its  precise 
terms,  or  according  to  it^  legal  effect,  and  a  variance  on  any  material 
point  will  be  fatal ;  and,  in  general,  it  is  advisable  to  state  no  more  of 
the  bill  declared  on  than  is  necessary  to  enable  the  pit  to  recover:  Bris- 
tow  V.  Wright,  Doug.  667;  Chit.  B.  356 ;  Selw.  N.  P.  398 ;  Waugh  v. 
Russell,  1  Marsh.  217 ;  Siffkin  v.  Walker,  2  Camp.  309.  A  variance 
in  matter  of  description,  as  we  shall  hereafter  see,  will  be  fatal.  If  it 
be  ambiguous  whether  the  instrument  be  a  bill  or  m)te,  it  may  be  de- 
clared on  as  either:  Edis  v.  Bury,  2  C.  fy  P.  559  -^  6  B.^C.  433,  s.  c; 
Chit.  B.  21.  If  the  bill  be  in  foreign  language,  it  may,  nevertheless, 
be  stated  in  English,  without  noticing  the  foreign  language ;  Wtghtw.  9. 
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If  the  bill  or  note  were  informal,  it  may  be  stated  in  its  terms,  with 
an  innuendo  of  its  meaning,  which  seems  the  safest  course. 

Names  of  Parties.']  The  names  of  the  parties  to  the  bill  must  be 
accurately  described ;  a  variance  in  the  name  of  a  party,  not  a  party  to 
the  suit,  is  a  ground  of  nonsuit:  Whitwell  v.  Bennett^  3  B.  fy  P,  559. 
A  variance  in  the  names  of  the  parties  to  the  suit  is  no  ground  of  non- 
suit, if  the  misdescribed  party's  identity  be  proved :  Botighton  v.  Frere^ 
3  Camp. 29;  Jowettv.  Chamock^S  M.  fy  S.  45;  Dickinson  v.  Botees, 
16  East,  110 ;  fFillis  v.  Barrett,  2  Stark.  29.  In  Gordon  v.  Austin, 
'  4  T.  R.  611,  the  party's  identity  was  not  proved.  If  a  bill  drawn  by  the 
name  of  Cruch  be  declared  on,  in  an  action  against  a  third  person,  as 
drawn  by  Crouch,  it  is  a  fatal  variance :  Whitwell  v.  Bennett,  3  B.  ^ 
P.  559;  Hutchinson  v.  Piper,  4  Taunt.  810.  It  has  been  held,  that  a 
mis-description  between  the  real  name  of  an  endorser,  and  that  which  is 
alleged  in  the  declaration,  is  immaterial,  if  it  be  the  party's  name  of 
trade,  and  the  party  be  identified,  Forman  v.  Jatob,  1  Stark.  47. 

If  a  bill  purports  to  have  been  drawn  by  a  firm  consisting  of  several 
persons,  it  may  be  so  described  in  the  declaration,  in  an  aoCion  iigainst 
the  acceptor,  though,  in  fact,  the  firm  consisted  of  one  individual  only: 
Bass -9.  Clive,  4  Camp.  78;  A  M.fy  S.  13,  s.  c.  Where  a  declaration 
stated  that  a  bill  was  endorsed  by  certain  persons  trading  under  the  firm 
of  H.  and  F.,  by  procuration  of  J.  D.,  it  was  held  that  this  allegation 
was  supported  by  evidence  of  J.  D.'s  handwriting ;  and  that  he,  being 
the  managing  partner  in  a  firm  which  carried  on  all  business  of  buying 
and  selling,  under  the  denomination  of  H.  and  Co.,  was  in  the  habit  of 
endorsing  bills  in  the  manner  above  stated,  although  there  was  no  such, 
piprson  as  F.  in  the  firm  of  H.  and  Co.,  and  no  direct  proof  that  J»  D.'s 
partners  were  privy  to  those  transactions :  Williamson  v.  John,j^m%  1 
B.  Sr  C.  146  ;2  D.^S.  281,  s.  c. 

If  one  of  several  persons,  acceptors  of  a  bill,  were  an  infant,  the  holder 
may  declare  on  it  as  accepted  by  the  adult  only,  in  the  names  of  both. 
Burgess  v.  Morrill,  4  Taunt.  468 ;  and,  as  to  what  to  reply  in  case 
deft,  plead  in  abatement,  ib.,  ante,  16.  Evidence  that  other  persons 
joined  the  deft  in  the  drawing  or  accepting  the  bill,  does  not 
constitute  a  variance :  Mountstephen  *v.  Brooke,  I  B.  ^  •&.  [*260] 
224;  1  Saund.  291,  e.  Deft,  should  have  pleaded  in  abate- 
ment ;  but  an  allegation  of  a  note  having  been  made  by  A.  and  B.  is  not 
satisfied  by  evidence  of  a  note  given  by  A.  alone  to  secure  a  partnership 
debt,  Siffkin  v.  Walker,  2  Camp.  308;  Emly  v.^Lye,  \5  East,  7; 
though  it  would  be  otherwise,  if  A.  prefixed  to  his  signature,  ^*  for  A. 
and  B."  Galway  v.  Mathew,  1  Camp.  403. 

A  bill  drawn,  &c.  by  an  agent,  may  be  stated  to  have  been  so  by  the 
principal,  as  that  is  its  legal  operation:  12  Mod.  346 ;  Collis  v.  Emett, 
1  H.  Bla.  313. 

A  description  of  the  pits.,  as  executors  and  trustees  of  A.  B.,  is  mere 
surplusage,  the  bill  being  payable  to  them  in  the  name  of  the  firm  which 
they  had  assumed :  ^guttar  v.  Moses,  2  Stark.  499. 

Day  of  Drawing  Bill.]  This  should  be  the  day  of  the  date  of  the 
bill,  or  if  not  dated  then,  the  day  of  the  drawing,  A  mistake  in  this 
day  is  immaterial. 
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Custom  of  Merchants^  {•&]  It  is  usual  to  state  that  a  bill  vnA  drawn 
and  accepted,  &t.,  etccording  to  the  usage  and  custom  of  merchants^ 
4*c.;  yet  this  is  uooecessaiy,  as  well  as  any  reference  to  it  in  any  part  of 
the  declaration:  Petit  v.  Smithy  1  Ld.  Bat/m. SS;  Soper  v.  DtbUy  ib» 
175;  Ereskine  v.  Murray^  2  ib.  1542;  Carth,  83,  269;  Bayl.  307. 
In  some  cases  these  words  will  proye  useful :  postf  266. 

Date  of  the  Billy  SrcJ]  This  should  be  alleged  to  be  on  the  day  on 
which  the  bill  bears  date;  and  when  the  biU  imports  to  be  payable  with- 
in a  limited  time  of  the  date,  this  must  be  strictly  adhered  to,  Cole  y. 
HawkinSy  1  Str.  22;  but,  if  there  be  no  date,  then  it  should  be  stated 
to  be  on  tiie  day  it  issued;  and,  if  that  Qpiuiot  b^  ascertained,  the  first 
day  pit  can  proye  it  to  haye  existed :  De  la  Courtier  y.  Bellamy,  2 
Show.  422 ;  Hague  y.  French,  SB.^P.  173;  Giles  y.  Bourne,  6  Jit. 
fy  S.7S'y  Bayl.  304.  When  the  date  of  the  bill  is  alleged  as  an  allega- 
tion of  description,  a  yariance  is  fatal:  thus,  where  the  declaration  al- 
leged that  deft  made  his  certain  bill  bearing  date  the  same  day  and 
year  aforesaid,  and  the  real  date  of  the  bill  was  different,  it  was  held  by 
Lord  EUenb.  to  be  fatal,  2  Camp.  308,  n. ;  and  a  mistatement  of  a  day 
in  a  note  payable  by  instalments,  is  fatal.  Wells  y.  OirUng,  Chw,  21; 
but,  where  the  declaration  stated  that  deft.,  on  the  3d  day  of  February, 
&e.,  made  his  certain  bill,  ^c,  and  the  bUl  was  dated  the  6th  of  Feb- 
ruary, it  was  held  not  to  be  a  fatal  yariance,  as  the  declaration  did  not 
allege  the  dale  as  part  of  the  bill;  but  6nly  alleged  that  deft  on  that  day 
drew  the  bill,  being  silent  as  to  the  date :  Coxon  y.  Luon,  2  Camp.  307, 
n.  Where  a  2d  count,  '^  that  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,''  the  deft,  drew  a  certain  other  bill  of  exchan^,  payable  two 
months  after  date,  without  mentioning  any  express  date  m  either  coun^ 
tba  iast  was  held  8u£Stient  by  reference  to  the  first :  Hague  y.  French, 
SB.^P.  173;  CHles  y.  Bourne,  6  M.^S.  73,  s.p.  As  to  manner  of 
stating  bill,  dated  by  mistake  a  wrong  day,  Chit.  B.  355 ;  ante,  259. 

Place  of  Drawing']  It  is  usual,  in  actions  on  inland  bills  of  ex- 
change, and  on  promissory  notes,  which  are  uniformly  dated  at  some 
particular  place,  to  state  that  place  in  the  declaration,  adding  some  plaee 
with  a  videlicit,  in  which  the  action  is  brought,  for  a  yenue;  this,  how- 
eyer,  is  not  necessary,  BayL  305;  and  it  has  been  held,  that  a  foreign 
note  may  be  stated  to.haye  been  made  at  any  place  in  England,  Houriet 
y.  Morris,  3  Camp.  304;  but  it  seems  doubtful  whether,  in  the  case  of 
foreign  bills,  it  might  not  be  a  cause  of  special  demurrer:  Bayl.  22,  n.; 
ib.  305.  The  court  will  not  take  judicial  notice  that  a  bill  is  drawn 
abroad;  therefore,  if  it  be  alleged  that  it  was  drawn,  he.  at  Dub- 
[*261]  Hn,  the  note  will  not  be  ^taken  to  haye  been  made  in  Ireland, 
and  to  be  payable  there,  without  an  express  allegation  to  that 
effect:  Kearney  y.  King,  2  B.  ^  Ji.  301 ;  Sprowk  v.  Legge,  I  S.  ^ 
C.  16;  2  2).  ^  E.  15,  s.  c;  DeybePs  case,  AB.fyJl.  243. 

Drawing  of  Bill,  4^.]  For  the  purpose  of  showing  the  deft.'s  con- 
tract, pit  must  state  in  what  manner  he  became  liable,  whether  by  mak- 
ing, accepting,  or  endorsing  the  note,  &c  The  allegation  of  a  party 
himself  haying  drawn  the  bill,  is  sufficient,  though  the  party  did  so  by 
his  agent,  because  that  is  its  legal  effect,  12  Mod.  346;  Collis  v.  Emett, 
1  H.  Bla.  313,  6  T.  R.  659 ;  and  so  it  may  be  stated,  ^  though  a  man 
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sign  his  name  on  a  blank  paper,  stamped  with  a  bill  stamp,  and  deliver 
it  to  another,  to  draw  above  the  signature  what  bill  he  pleases  thereon:" 
Bayl.  307. 

Hia  own  proper  Hand  being  thereunto  subscribed.]  These  words 
should  be  omitted,  as  there  are  cases  in  which  it  may  occasion  a[  variance. 
For  instance,  if  a  bill  be  endorsed  by  procuration^  and  it  be  thus  stated 
to  have  been  made  by  the  hand  of  the  party  himself,  the  variance  will  . 
be  fatal:  BayL  819 ;  Levy  v.  Wilson^  5  Esp.  Bep.  180;  Jones  v.  Mars, 
2  Camp.  305.  And,  in  an  action  against  the  drawers  of  a  bill,  when 
the  declaration  stated,  that  the  defts.  made  the  bill,  <*  their  oum  proper 
hand^^  being  thereunto  stfbscribed,  when,  in  fact,  their  firm  of  A.  and 
Co.  was  subscribed  to  the  bill,  Ld.  EUenb.  said,  '<  Had  it  been  their  own 
proper  hcLndy  I  should  have  clearly  held  it  sufficient;  as  it  stands,  I  en- 
tertain some  doubt,  but  I  will  not  nonsuit:''  Jones  v.  Mars,  2  Camp. 
305.    See  Jones  v.  7\trnourj  4  Carr.  fy  Payne,  304. 

Direction  to  Drawee^  and  his  Jlddress,]  The  usual  formal  allega- 
tion of  a  direction  to  drawee  should  be  omitted;  and,  at  least,  in  one 
count,  to  guard  against  a  variance.  Where  a  bill  is  not  addressed  to  any 
one  by  name^  but  is  nevertheless  accepted  by  defu,  this  direction  should 
be  omitted,  and  no  address  stated:  3  Moo.  91 ;  Gray  v.  Milner,  Si  Stark. 
336.  It  is  also  advisable  always  to  omit  the  words  "  by  the  name  and 
addition  of,  &c.''  unless  there  be  a  misdescription :  ib.  If  a  bill  is  di- 
rected to  Messrs.  A.  B,  and  Co.,  it  is  no  variance  in  setting  out  the  bill 
according  to'  its  tenor,  to  put  Messs.  A.  B.  and  Co.  without  the  '*  r,'' 
instead  of  Messrs.  with  it :  Bayl.  310. 

Time  when  Bill,  8ft.  payable.']  This  must  be  stated  according  to 
the  fact  If  a  bill  or  note  be  payable  at  usances,  the  length  of  them 
should  be  averred,  thus,  ^  at  two  usances,  that  is  to  say,  at  two  months 
after  the  date  thereof,'*  or  the  omission  will  be  fatal  on  demurrer  (unless, 
perhaps,  where  it  is  alleged  that  the  bill  was  presented  on  the  day  it  was 
payable),  but  upon  demurrer  only :  Bayl.  321 ;  Smart  v.  Dean,  3  Keb. 
645',  Buckley  v.  Campbell,  1  Salk.  131. 

7b  pay  at  a  particular  Place.]  When  it  is  expressed  in  the  body 
of  the  bill  or  note,  that  it  is  payable  at  a  particular  place,  so  as  to  require 
presentment  there,  it  should  be  so  stated  in  the  declaration  as  a  part  of 
the  contract :  Boche  v.  Campbell,  3  Camp.  247,  304 ;  Price  V.  Mitch- 
ell,  4  ib.  201 ;  Sanderson  v.  Bowes,  14  JEast,  500;  Bowes  y.  Howe,  5 
Taunt.  34,  Chit.  B.  250,  259.  If  the  place  of  payment  be  mentioned^ 
so  as  to  constitute  no  part  of  the  contract,  but  a  mere  memorandum,  it 
is  not  necessary  to  allege  it:  Price  v.  Mitchell,  4  Camp.  200;  BayL 
310.  The  1  and  2  O.  4.  c,  78,  relates  merely  to  the  acceptance  of  bills, 
and  does  not  ^pply  to  notes.     Seepa?t,  263. 

Topcty  to  Order.^  It  is  essential  for  the  plaintiff  to  show  in  what 
manner  he  derives  his  title  to  sue,  Bishop  v.  Hayward,  4  T.  R.  4^l ; 
therefore,  in  an  action  by  the  assignee  of  a  bill  or  note,  it  is  necessary 
to  show  that  the  bill  or  note  afuthorizes  a  transfer ;  but,  in  an 
action  by  the  payee,  it  is  *not,  Bayl.  314;  as  it  is  only  necessary  [*262] 
to  state  the  bill  according  to  its  legal  operation.  The  payee  of 
a  bill,  payable  to  his  order,  may  state  it  to  have  been  payable  to  himself, 
Bayl.  313j  Frederick  v.  Cotton,  2  Show.  9,  Qarth.  403,  Smith  v. 
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M^ClurCy  5  East^  47^ ;  an.d  there  is  no  occasion  to  aver  that  he  made 
no  order,  ib.  A  bill  or  note  payable  to  a  fictitious  person,  and  to  be 
endorsed  by  him,  may  be  stated  to  be  payable  to  the  person  in  whose 
favour  the  endorsement  is  made  ;  or,  if  it  import  to  be  endorsed  in  blank 
it  may  be  stated  to  be  payable  to  bearer:  BayL  312.  When  a  bill, 
through  mistake,  has  been  made  payable  to  a  wrong  person,  the  mistake 
may  be  stated,  with  an  innuendo  as  to  the  person  meant:  BayL  314; 
Willes  V.  Barratt,  2  Stark.  29 ;  Bishop  v.  Hayward^  4  T.  R.  470. 

If  a  bill  be  accepted,  payable  to ,  or  order,  and  a  bona  fide 

holder  insert  his  name  as  the  payee,  the  bill  may  be  described  as  paya- 
able  to  him  without  noticing  the  blank:  Mtwood  v.  Griffin^  R.  4*  ^* 
425;  2  C.fy  P,  368,  8,  c.  Where  the  note  or  bill  has  been  returned  to 
the  payee,  he  may  declare  in  his  own  right,  without  noticing  that  fact : 
Chit.  B.  343. 

The  Su7n  payable.}  <<  If  a  bill  or  note  is  for  money  of  the  same  ap- 
pellation as  ours,  but  of  different  value,  it  must  not  be  stated  as  if  it  were 
for  our  money ;  as  if  it  be  for  so  many  pounds,  and  is  drawn  and  payable 
in  Ireland,  it  must  not  be  stated  to  be  for  so  many  pounds  generally, 
without  something  to  show  that  pounds  Irish  were  meant:"  BayL  314; 
Kearney  v.  King,  2  B.  fy  ^.  ^01 ;  Sprowley.  Legge,  I  B.fy  C.16;  2 
D.  fy  R.  15;  3  Stark.  156,  ^«  c.  When  the  money  in  which  the  bill  is 
payable,  is  foreign,  it  is  necessary  to  show,  in  the  declaration,  that  it  is 
foreign  money,  or  else  its  value:  Simmons  v.Parminter,  1  TVils.  185; 
4  Bro.  P.  C.  604 ;  Chit.  B.  356.  The  omission  of  the  word  "  sier- 
lingf^^  is  immaterial :  Kearney  v.  King,  2  B.  8r  ^'  301 ;  Ghssop  v. 
Jficoby  2  Stark.  69. 

Value  received."]  The  words  "  value  received,*'  are  not  at  all  mate*^ 
rial;  they  might  be  wholly  omitted  in  the  declaration:  p.  Ld.  Kllenb.f 
Grant  v.  Da  Costa,  3  M.  fy  S.  352,  and  see  4  2).  ^  *.  211j  Chit.  B. 
67 ;  but,  if  they  are  stated,  and  the  statement  give  a  wrong  meaning  to 
those  words,  it  will  be  a  fatal  misdescription:  iayL  315;  Highmorev. 
Primrose,  5  M.  fy  S.  65.  It  has  been  held,  that  w^hen  a  bill  was  ex- 
pressed to  be  for  '<  value  delivered  in  leather,"  it  was  no  variance  to 
state  it  in  the  declaration  to  have  been  <<  for  value  received  in  leather,'^ > 
Jones  V.  Mars,  2  Camp.  307;  and  the  following  bill,  **  Pay  to  F.  and 
Co.  or  order,  £315,  value  received,"  and  signed  by  the  drawer,  maybe 
declared  on  as  a  bill  for  value  received  by  the  drawer  from  the  payee  : 
Grant  v.  Da  Costa,  3  M.  fy  S.  351;  Highmore  v.  Primrose,  2  Chit. 
R.  333.  A  note  described  to  be  "  for  value  received"  generally,  is  not 
disproved  by  evidence  of  a  note  payable  to  the  plaintiff's  order  ^  for 
value  received  in  Mrs.  L.'s  estate  :"  1  D.fyR.  140.  If  a  bill  be  drawn 
in  the  usual  form  <*for  value  received,"  which  means  by  (he  drawee, 
and  the  declaration  allege  it  as  value  received  by  the  drawer,  the  vari- 
ance is  fatal :  Highmore  v.  Primrose,  5  M.  if  S.  65. 

Directions  to  place.  Bill  to  Account,  and  words  ^^  as  per  •tfrftrfcc."] 
As  to  these,  see  Chit.  B.  89.     It  is  best  to  insert  them  in  one  count 

The  Delivery  of  Bill.]  It  is  not  necessary  to  state  that  the  drawer 
or  endorser  of  a  bill  delivered  it  to  the  payee,  as  it  is  implied  in  the  alle- 
gation that  he  made  or  endorsed  the  bill,  &c. :  Churchill  v.  Gardner,! 
T.  R.  596;  Smith  v.  M'Clure,  5  East,  All ;  BayL  316.    A  aUtement 
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of  a  delivery  to  the  acceptor  is  untechnical  in  an  action  against  him, 
but  not  demurrable :  5  East,  476.  In  an  action  against  the  acceptor,  it 
ia  not  necessary  to  aver  a  re-delivery  from  him  after  acceptance;  for,  if 
a  re-delivery,  or  something  tantamount,  to  show  the  assent  of  the 
drawee  to  charge  himself,  be  necessary  *to  an  acceptance,  a  [*263] 
demurrer,  by  admitting  the  acceptance,  impliedly  admits  the 
re-delivery:  Smith  v.  ]\fClure,  5  East , 475. 

^cceptanceJ]  "  It  need  not  be  stated,  except  in  actions  against  ac- 
ceptor, or  on  bills  payable  within  a  limited  time  after  sight:"  BayL 
316.  If  unnecessarily  stated,  it  need  not  be  proved :  Tanner  v.  Bean^ 
4B.  ^  C.  312;  6  D.  ^  R.  338,  s.  c. ;  overruling  Jones  v.  Morgan^  2 
Camp.  474.  An  acceptance  by  an  agent  may  be  statedtto  be  by  princi- 
pal :  Heys  v.  Heseltine,  2  Camp,  604.  If  the  acceptance  were  condi- 
tional or  qualified,  it  must  be  so  described :  Langston  v.  Corney,  4 
Camp.  176.  It  is  improper  to  aver  that  the  acceptor's  handwriting 
was  subscribed,  as  it  can  never  help,  and,  if  the  bill  be  accepted  by  pro- 
curation, it  would  be  a  fatal  variance,  Bay  I.  319,  Levy  v.  Wilson,  5  Esp. 
Rep.  180;  but  it  would  not  be  so,  if  signed  by  one  of  a  firm,  Jones  v. 
Marr,  2  Camp.  305,  ante,  257;  and  it"  would  seem,  that  it  would  be 
obviated  by  a  subsequent  promise:  Helm^ley  v.  Loader,  ib.  450.  Where 
the  time  of  payment  depends  on  the  presentment,  and  the  action  is  against 
the  drawer  of  a  bill,  or  endorser  of  a  bit]  or  note,  this  should  be  the  very 
day  of  the  presentment,  BayL  317;  in  other  cases,  the  exact  day  is  not 
material.  The  acceptance  of  a  bill  after  sight  should  be  stated  according 
to  the  fact:  and,  when  the  drawee  dates  his  acceptance  on  a  differ- 
ent day  from  the  date  of  the  bill,  the  real  day  of  acceptance  should 
he  inserted,  BayL  181;  but  it  seems  a  variance  is  not  material:  Forman 
V.  Jacob,  1  Stark.  46;  Young  v.  Wright,  1  Camp.  139.  Where  the 
declaration  alleged  that  a  bill  was  drawn  on  the  18th  Aug.,  payable  60 
days  after  sight,  and  was  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, accepted  by  deft,  and  the  bill  appeared  to  be  accepted  on  the  1 9th 
Sept,  it  was  held  no  variance,  4  Camp.  409;  though  it  has  been  consider- 
ed, that  if  the  pit  allege  in  terms  that  the  acceptance  was  made  before 
the  time  limited  by  the  bill  for  its  payment,  the  pit  will  be  precluded 
from  giving  in  evidence  an  acceptance  afterwards,  Jackson  v.  Pigott, 
Ld.  Raym.  364,  12  Mod.  212,  s.  c«  This  doctrine  has  been  disputed  ; 
BayL  317;  Leaper  v.  Tatton,  16  Ea^t,  420. 

Payable  at  a  particular  Place.']  If  the  bill  be  "  accepted  payable*' 
at  a  particular  place,  according  to  the  provisions  of  the  1  &  2  6^.  4,  c.  78, 
with  the  words  "There  only,  and  not  otherwise  or  elsewhere,'*  it  must 
be  stated  accordingly  :  see,  as  to  averment  of  presentment  at  particular 
place,  post,  265. 

Conditional  •Acceptance.']  Such  an  acceptance  must  be  described 
accordingly ;  and,  if  declared  on  as  an  absolute  acceptance,  it  will  be  a 
fatal  variance  though  the  condition  has  been  performed:  Langston  v. 
Comey,  4  Camp.  176;  Swan  v.  Cox,  1  Marsh,  176;  Ralliv.  Sarell, 
D.  fy  R.  N.  P.  C.  33. 

Drawing.]    As  to  this,  see  ante,  259. 

Endorsement.]  <<  Every  endorsement  essential  to  a  transfer,  must 
be  stated;  unnecessary  ones  should  be  omitted:"  BayL  320,  Peacock 
y.  Rhodes,  Doug.  611^  633.    If  the  endorsement  be  dated,  it  is  not  es- 
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sential  to  allege  the  precise  day,  as  it  is  not  a  material  variance  that  an 
endorsement  is  stated  to  have  been  made  before,  and  is  proved  to  have 
been  made  after,  the  bill  became  due :  Bayl.  318.  When  an  endorse* 
ment  is  made  after  the  bill  or  note  became  due,  the  allegation  here  re- 
ferred to  is  proper,  and  it  should  not  state,  <<  before  the  bill,  &c.,  became 
due;"  this,  however,  is  not  essentially  material:  2*6.;  Young  v.  Wright^ 
1  Camp.  130,  Purcell  v.  Macnamaruy  9  Eastj  157.  An  endorsement 
by  an  agent  may  be  stated  to  have  been  made  by  the  principal,  without 
noticing  the  agency.  Blank  endorsements  are  alleged  in  pleading  in  thp 
same  manner  as  those  in  full,  as  to  the  words,  ^^  his  own  proper 
[*264]  hand  being  thereunto  subscribed:"  see  ante^  259.  *Whcre 
there  ajpe  several  endorsers  to  a  bill  between  the  payee  and  the 
deft,  the  pit.  may  declare  on  an  endorsepient  by  the  payeo  to  the  deft, 
and  by  the  deft,  to  the  pit,  without  stating  those  between,  Chaters  v. 
Bell,  4  Esp.  Rep.  210,  Williamson  v.  Johnson,  I  B.  fy  C.  146,  2  D. 
4*  B'  283,  s.  c;  and,  where  the  pit  sues  as  a  remote  endorsee,  it  is  usual 
to  set  out  in  the  count  every  endorsement,  and,  where  the  first  endorse* 
ment  is  in  blank,  it  is  prudent  to  add  a  count,  stating  the  pit  to  be  the 
immediate  endorsee  of  the  first  endorser,  and  striking  out,  before  the 
trial,  all  such  intermediate  endorsements,  in  order  to  avoid  the  necessity 
of  proving  the  signature  of  the  various  endorsers;  Peacock  v«  RhodeSy 
Doug.  633;  Kyd.  206;  Chit.  B.  359.  This  may  be  done,  though  there 
is  a  subsequent  endorsement  in  full :  Bayl.  320.  Where  the  pit.  would 
omit  an  endorsement,  he  should  represent  that  which  precedes  the  en- 
dorsement to  be  omitted,  to  have  been  made  in  favour  of  the  person  who 
is  endorsee,  upon  that  which  follows:  thus,  if  a  bill  payable  to  A.'8  order 
be  endorsed  by  him  in  blank,  and  delivered  to  B.,  and  endorsed  by  B. 
to  C,  if  C.  would  omit  stating  B.'s  endorsement,  he  shou|d  state  that  A. 
endorsed  it  immediately  to  him,  C;  BayL  320.  On  an  endorsement 
for  less  than  the  full  sum  mentioned  in  the  note  or  bill,  the  declaration 
should  show  that  the  residue  was  paid,  12  Mod.  213,  Hawkins  v.  Car^ 
dy,  Ld.  Baym.  360,  Carth.  466,  s.  c:  as  to  the  mode  of  proof  of  an 
endorsement,  and  when  it  must  be  proved,  k.c.,post. 

Endorsement  by  an  •Administrator.']  In  an  action  by  the  endorsee 
of  an  administrator,  it  is  not  necessary  to  state  the  letters  of  administra- 
tion:  Willes,  359;  (see  form,  2  Chit.  PL  156.) 

Delivery  by  Endorser.]  The  statement  of  the  delivery  is  unneces- 
sary, Churchill  v,  Gardner,  7  T.  R.  596» 

Notice  of  Endorsement.]  An  averment  of  this  is  unnecessary:  Bey- 
nolds  V.  Davies,  I  B.  fy  P.  625;  Bayl.  320. 

Presentment  for  Payment,  ^c]  In  an  action  against  the  accqi^tor 
of  a  bill,  the  presentment  need  never  be  stated,  Frampton  v.  Coulson, 
1  Wils.  33:  unless  the  bill  is  made  payable  at  ^  particular  place  only, 
and  according  to  the  late  act,  Chit.  B.  259,  Fayle  v.  Bird,  ^  C.  ^  P. 
303;  and  if  an  averment  of  presentment  be  unnecessarily  stated,  it  need 
not  be  proved,  Ch.  B.  378.  On  a  note  payable  on  demand,  it  is  advis- 
able in  one  count  in  an  action  against  the  maker  to  aver  a  demand:  ib* 
360. 

In  an  action  against  the  drawer  or  endorser,  it  is  essential  to  state 
that  the  bill  or  note  was  presented,  or  some  suJBGiciei)t  e](cu#a,  as  that  the 


BILLS  OF  EXCHANGE.  309 

drawee^  or  mftker,  could  not  be  found ;  or  that  the  deft.,  had  he  paid 
the  bill,  would  have  had  no  remedy  against  them :  BayL  322,  Mercer 
T.  Satithwellf  2  Show.  180 ;  Doug.  654 ;  Rushton  v.  Aspinall^  ib. 
659,  680.  A  subsequent  promise  by  the  deft,  to  pay,  is  evidence  of  the 
presentment  for  payment,  &c.,  and  no  special  count  is  necessary  to  meet 
auch  promise:  Lundie  v.  Sobertsotij  7  East,  231. 

Day,  and  Time  qf  Presentment.]  This  should  be  alleged  to  be  ou 
the  3rd  day  of  grace,  and,  if  that  be  on  a  Sunday  or  Christmas-day, 
Good  Friday,  or  public  thanksgiving-day,  then  it  should  be  the  day 
previous.  The  day  alleged  is  material,  Bay  I.  325,  Rushton  v.  •Sapinallj 
Doug.  679 ;  unless  the  pit.  allege,  that  ^'  afterwards,  and  when  the  said 
bill  of  exchange  became  due  and  payable,  according  to  the  tenor  and  ef- 
fect thereof,  to  wit,  on,  he.,"  which  is  the  safer  way :  Bynrier  v.  2?ti«- 
«e//,  1  Bing.  23 :  7  Moo.  286,  a.  c.  In  an  action  against  the  acceptor 
of  a  bill,  payable  a  limited  time  after  sight,  if  the  declaration  allege  a 
presentment  for  payment,  mistaking  the  day  on  which  such  presentment 
was  made^  is  immaterial :  BayL  325 ;  Forman  v.  Jacob,  I  Stark'.  46 ; 
supra.  A  mistake  in  the  day  when  an  instalment  becomes  due,  in  an 
action  on  a  note  pajrable  by  instalments,  is  fatal,  fFells  v.  Crir* 
ling,  IB.^B.  447;  Oow,  c.  21;  3  Moo.  #79,  s.  c.  If  a  bill  [*265] 
be  payable  on  an  event,  it  must  be  averred  that  that  event  has 
taken  place:  Chit.  B.  181,  356.  In  an  action  against  an  acceptor  supra 
protest,  it  should  be  averred  that  the  bill  was  presented  at  maturity  to 
the  original  drawee,  ib.  243.  If  the  bill  was  not  presented  when  doe, 
because  it  could  not  be  presented,  the  cause  of  the  not  presenting  it  need 
not  be  stated,  provided  the  declaration  contain  the  usual  or  a  simikr 
averment,  that  the  bill  was  duly  presented  according  to  the  custom  of 
merchants,  under  which  averment,  evidence  of  the  impossibility  of  pre.  . 
seoting  at  the  time  when  the  bill  became  due  may  be  given:  2  Smith 
224.  ' 

Mode  of  Presentment.']  It  need  not  be  alleged  who  made  the  pre- 
sentment; and,  though  the  declaration  allege  a  presentment  by  a  particu- 
lar person,  it  need  not  be  proved  to  have  been  presented  by  him;  Boehm 
V.  Campbell,  Oow,  e.  55.  The  presentment  should  be  stated  to  have 
been  made  according  to  the  tenor  and  effect  of  the  bill,  to  the  person 
who  was  to  pay  it;  and  it  seems  best  always  to  insert  the  words,  <<ae- 
cording  to  the  tenor  and  effect  of  the  bill:  Huff  an  v.  Ellis,  3  Taunt. 
415,  The  words  ^^duly  presented/'  &c.,  mean  presented  according  ta 
the  custom  of  merchants:  2  Smith,  224.  If  a  bill  be  payable  <<  at ''  a 
banker's,  or  other  person's,  it  need  not  be  averred  it  was  presented  to 
them,  Giles  v.  Bourne,  2  Chit.  Rep.  300;  or  to  the  acceptor  at  the 
banker's,  though  the  acceptance  be  general^  De  Bergareche  v.  Pillin,  3 
Bing.  476;  and,  if  a  bill  be  made  payable  by  the  acceptor  at  the  house 
of  S.,  an  averment  of  presentment  at  the  house  of  S.  suffices,  Hawkey  v. 
Borwick,  4  Bing.  135;  and,  if  a  bill  be  accepted  payable  hf  certain 
persons  at  a  particular  place,  it  suffices,  in  an  action  against  the  drawer, 
to  state  an  averment  of  presentment  to  those  persons  generally,  without 
aayiog  at  what  place :  Jimbrose  v.  Hopwood,  2  Tcmnt.  61.  It  is  neces- 
sary to  aver  a  presentment  <or  payment  at  a  particular  place,  if  the  bill 
jbi^  PQt  aeoepied  payikble  there  According  to  the  provisiops  of  the  1  and  2 
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O.  4,  c.  78 ;  and  this,  although  the  drawer  request  the  bill  to  be  accept- 
ed at  a  particular  place:  see  Selby  v.  Edeuy  3  Bing.  611;  Fayle  v. 
Birdj  QB.fyC.  531. 

Excuse  for  Presentment,']  If  the  bill  be  not  presented,  and  there 
be  a  sufficient  legal  excuse  for  the  non-presentment,  the  same  must  be 
stated,  Smith  v.  Bellamy^  2  Stark.  223 j  Bayl.  324;  as,  that  the  drawee 
could  not  be  found;  or  that  the  deft,  had  he  paid  the  bill,  had  no  remedy 
against  him:  Bayl  322 ;  Mercer  v.  Southwell,  2  Show]  180;  Doug.  654; 
Bushton  V.  Jispinall,  ib.  680.  It  suffices  to  av^,  generally,  the  drawee 
was  not  to  be  found,  without  stating  that  any  inquiry  was  made  after  him, 
though  it  is  now  more  usual  to  state,  that  diligent  search  was  made,  and 
which  must  be  pi*oved ;  but  it  is  not  necessary  to  state  the  reason  why 
the  bill  wiBis  not  presented  at  maturity :  Supra^  2  Smithy  223-4.  A 
mere  averment  of  drawee's  insolvency,  &c.,'  is  no  excuse,  Bowes  v. 
Sbwe^  5  Taunt.  30,  Chit.  B.  250;  nor  is  a  mere  removal,  without  an 
absconding:  %b.\  Parker  v.  Gordon,!  East,  385. 

Non-Payment.]  In  an  action  against  the  acceptor  of  a  bill  payable 
at  a  particular  place,  it  need  not  be  stated  that  payment  was  refused  at 
such  place,  the  usual  breach  at  the  end  of  the  declaration  being  sufficient : 
Butterworth  v.  Le  Despenser^  3  M.  fy  S.  150;  4  DoWy  334;  Criles  v. 
Bourne f  6  M.  fy  S.  13.  In  actions  against  the  drawer  or  endorser,  the 
non-payment  must  be  averred.  If  the  bill  was  payable  at  a  banker's,  it 
need  not  be  averred  they  did  not  pay,  though  usual  so  to  do:  6  JIf.  ^  ^S^. 
73 ;  2  Chit.  R.  300,  s.  c.  In  an  action  on  a  foreign  bill,  it  is  not  neces- 
sary, though  usual,  to  aver  the  non-payment  of  the  other  parts  of  the 
bill:  Carth.  509;  East  v.  Essington,  2  Ld.  Raym.  810;  7  Mod. 
86,  s.  c. 
'  Notice  of  Dishonour.]  In  an  action  against  the  acceptor  or  maker 
of  a  note,  it  is  not  necessary  to  aver  that  he  had  notice  of  the 
[*266]  dishonour:  Smith  *v.  Thatcher,  ^B.fyJi.  200;  Edwards  y. 
Dicky  ib.y  212 ;  Treacher  v.  Hintony  ib.,  413 ;  Buttertoorth  v. 
Le  Desp^nssTy  3  M.  fy  S.  liSO;  Pearce  v.  Pemberthyy  3  Camp.  261. 
In  an  action,  however,  against  the  drawer  or  endorser,  this  averment,  or 
a  sufficient  legal  excuse  for  not  giving  the  notice,  must  be  stated;  and 
an  omission  of  such  an  averment  is  bad,  even  after  verdict :  Bayl.  185 ; 
Rushton  V.  ^spinally  Doug.  679 ;  Lundie  v.  Robertson,  7  Easty  231. 
Excuse  for  not  giving  Notice  of  Dishonour.]  When  the  necessary 
notice  has  no^  been  given,  and  there  is  a  sufficient  legal  excuse  for  such 
an  omission,  such  exc!Use  must  be  averred ;  as,  if  the  drawer  counter- 
manded payment,  or  had  no  effects  in  the  hands  of  the  drawee :  Legge  v. 
ThorpCy  12  Easty  171 ;  Chit.  B.  197  to  215.  A  promise  of  payment, 
&c.,  which  will  dispense  with  proof  of  notice  of  dishonour,  may  be  given 
in  evidence,  under  the  usual  averment  of  notice. 

Protest"]  The  protest  need  not  be  stated  in  an  action  oh  an  inland 
bill,  Wlndle  v.  Andrewsy  2  B.  fy  A.  696 ;  Brough  v.  Parkins,  2  Ld. 
■Jlaym.  992 ;  6  Mod.  80  s.  c;  Salk.  I3ly  s.c,  but,  in  an  action  on  a  foreign 
.«ne,  the  pit,  must  either  9tate  it,  Rogers  v.  StephenSy  2  T.R.  713;  Oale 
V.  fValshy  5  ib.y  239 y  or  show  that  it  was  not  necesMry,  as  that  the 
drawer  had  no  effects  in  the  hands  of  the  drawee:  Legge  v.  ThorpCy  12 
East,  171.    But  the  omission  can  only  be  taken  advantage  of  by  a  spe- 
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cial  demurrer:  BayL  327.  If  the  pit.  aver  '<that  he  protested  the  bill, 
or  caused  it  to  be  protested/'  it  will  be  bad  oq  demurrer,  bat  it  is  un- 
objectioaable  if  the  deft,  pleads  over :  Witherly  v.  Sarsjield,  1  Show^ 
125  ;  Salomons  v.  Siaveiy,  Doug.  684,  n.    ' 

Notice  qf  Protest.']  If  the  deft,  is  prima-facie  entitled  to  notice,  it 
is  essentially  necessary  to  prove  that  he  had  it,  or  to  show  (hat  he  was 
not  entitled  thereto:  Rushton  v.  Aspinally  Doug,  680.  Under  an  al- 
legation of  notice,  it  may  be  questionable  whether  evidence  can  be  given 
of  what  would  excuse  fK)tice,  Cory  v.  Scott^  3  J3.  ^  *d.  619;  Legge  v. 
Thorpe,  12  East,  171;  or  whether,  to  let  in  such  evidence,  the  facts  to 
excuse  notice  should  not  be  pleaded  specially :  BayL  328. 

Payment  supra  Protest,]  This  should  be  averred  according  to  the 
fact  In  a  late  case,  in  an  action  against  the  acceptor  of  a  bill  by  a  pit 
who  became  a  party,  supra  protest,  for  the  honour  of  the  second  en- 
dorser, it  was  held  not  necessary  to  state  in  the  declaration,  that  the  party 
to  whom  the  payment  was  made  by  the  pit  was  the  party  having  titlti 
to  the  bill,  the  declaration  stating  that  the  pit,  according  to  the  usage 
and  custom  of  merchants,  paid  the  bill  under  protest :  Cox  v.  Earle, 

3  B.  4-  Ji.  430. 

Bill  taken  up  by  Drawer.]  When  the  drawer  sues  on  a  bill  payable 
to  a  third  person,  in  order  to  show  his  interest  therein,  it  is  necessary  to 
state  that  it  was  dishonoured,  and  taken  up  and  paid  by  pit,  post. 

Liability  of  Deft,  to  pay.]  The  usual  allegation,  that  deft.,  by 
means  of  the  premises,  became  liable  to  pay,  seems  unnecessary,  and 
may  be  omitted.  It  is  usual,  in  declaring  on  promissory  notes  made 
within  the  kingdom,  to  state  that  deft,  became  liable  by  virtue  of  3  and 

4  tdnney  c.  9,  which  renders  these  instruments  availably;  but  this  seems 
unnecessary,  Brown  v.  Harraden^  4  T.  R.  155;  and  such  an  allegation, 
in  the  case  of  a  foreign  note,  would  perhaps  be  fatal:  BayL  22,  citing 
Carr  v.  Shaw,  B.  R.  H.  39  &.  3.  In  an  action  against  a  drawer  or 
endorser,  their  liabilities  are  stated  to  have  been  to  pay  on  request;  in  an 
action  against  the  acceptor  or  maker,  the  liability  is  stated  to  pay  accord- 
ing to  the  tenor  and  effect  of  the  bill  or  note :  BayL  330;  Batlingalls-  - 
v.  Gloster,  3  Easty  481. 

^Promise  of  Payment.]    The  action  being  founded  on  a 
legal  liability,  no  promise  need  be  stated,  though  it  is  usually  [*267j 
inserted:  Starkey  v.  Cheeseman,!  Salk.  128;  Carth.  509, s. 
c;  Hard.  486.     If  the  promise  be  stated,  it  should  correspond  with  the 
statement  of  the  liability:  Ballingalls  v.  Gloster^S  East,  481. 

Common  Counts.]  It  is  usual,  and  always  advisable,  to  insert  the 
counts  for  money  paid,  had,  and  received;  and,  on  an  account  stated, 
they,  in  many  pases,  may  secure  a  verdict;  and,  in  an  action  where  there 
is  a  privity  of  contract  between  the  pit  and  deft.,  on  some  considera- 
tion passing  between  them,  independent  of  the  bill,  one  or  more  counts 
should  be  added  to  meet  the  same  in  evidence.  A  count  for  interest  is 
usually  inserted,  but  this  is  unnecessary.  As  to  the  general  utility  of 
these  counts,  and  what  may  be  given  in  evidence  under  then>  in  an  ac-' 
tion  on  a  bill  or  note,  post. 

Plea,  &c.]  We  shall  hereafter  see  what  defence  deft  may  set  ap  to- 
the  action :  post,  **  Bvidence  for  Defendant ''    With  respect  to  the  mode 
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of  taking  advantage  of  defenees  arising  from  a  defect  in  the  right  of  ac- 
tion itself,  those  which,  in  effect,  deny  that  the  bill,  &c.  was  made,  or 
that  the  deft  or  pit.  was  party  to  it,  and  those  which  are  founded  on 
some  defect  in  the  instrument,  apparent  on  the  face  of  it,  or  on  the  ground 
that  the  supposed  drawing,  acceptance;  or  endorsement,  do  not  amount 
to  such  act,  cannot  be  pleaded,  and  can  only  he  taken  advantage  of  aoder 
the  general  issue,  non  assumpsit,  to  which  they  amount.  But  all  de- 
fences which  admit  the  existence  of  a  contract,  but  allege  that  it  was 
never  binding,  or  that,  if  it  were,  it  was  either  performed  or  discharged 
before  breach,  may  be  pleaded  specially,  Hatton  v.  Morse^  1  Salk,  394; 
Husband  v.  Jacob\  1  Ld.  Raym.  88-9;  Com.  2).  Pleader^  E.  14; 
though,  in  general,  matters  which  deny  that  the  pit.  ever  had  cpuse  of 
action,  are  not  pleaded,  but  are  given  in  evidence  under  the  general  issue 
of  non  assumpsit,  which  puts  the  pit.  on  proof  of  his  right  of  action. 
Where,  however,  such  defences  lie  more  in  the  knowledge  of  the  deft, 
than  the  pit,  as  in  the  case  of  infancy  and  coverture,  it  is  considered 
fairer  practice  to  plead  them  in  the  first  instance,  or  give  notice  of  them 
to  the  pit.  previously  to  the  trial  of  the  cause,  as  otherwise  the  pit  may 
be  surprised  by  them  at  the  trial.  Defences  of  the  second  description, 
which  admit  that  the  pit  once  had  right  of  action,  are  usually  pleaded  ; 
and  a  tender,  set-off,  bankruptcy  or  insolvency  of  the  deft.,  and  the 
statute  of  limitations,  must,  in  all  cases,  be  pleaded :  Draper  v.  Gifts- 
sopy  1  Ld.  Raym.  153;  see  Chit  B,  374-5;  antey  138. 

If  there  be  any  misstatement  or  defect  apparent  in  the  declaration  of 
the  cause  of  action,  or  in  the  right  of  action  itself,  the  same  may  be 
taken  advantage  of  by  general  or  special  demurrer;  by  a  general  demurrer, 
when  the  misstatement  is  substantially  bad,  and  by  a  special  demurrer, 
when  it  is  formally  so. 


Precedents. 
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dsolaIUtiov  nr  assumpsit  os  a  biii,  bHAWim  agaikbt  acoxftoe. 

{(kmmenumtnt  at  poa^  ^  Dedaratian"  and  antCy  139.)  For  that  whereas  the  said  pits. 
{ante,  269),  heretofore,  to  wit,  on  the  first  day  of  January,  in  the  year  of  our  Lord,  1827,  at 
(anfe,  260),  LoodoD,that  is,  at  {renue)^  in  the  county  of  Middlesex,  accordingr  to  the  usage 
and  custom  of  merchants,  from  time  immemorial  used  and  approved  of  within  this  kingdom 
(wife,  260^,  made  their  bill  of  exchange  in  writing,  bearing  date  (ante,  260),  the  day  and  year 
aforesaid  (and  then  and  ihera  directed  the  iome  la  ike  eaid  defts.  by  the  tuniM,  tiyle,  firmy  and 
addiliony  of  Meme.  Tttit  and  Co.  Merchants,  Birchin  Lane,  Lmulon,  ante,  261),  by  which  said 

^  hill  of  exchange  they,  the  said  pits.,  then  and  there  requested  the  said  deHs.,  two 

1^  2Soo  J  months  after  the  date  thereof,  to  pay  the  pits.,  or  their  order,  the  sum  {ante,  262) 
of  fifty  pounds,  for  value  receifed  (ante,  262);  which  said  bill  of  exchange  the 
said  defts.  afterwards,  to  wit,  on  (ante,  269)  the  day  and  year  aforesaid,  at  (venue)  aforesaid, 
in  the  county  aforesaid^  upon  sight  thereof,  accepted,  according  to  the  said  usage  and  cus- 
tom of  mcrchnnU  {ante,  261.)  By  means  whereof  {ante,  266),  and  according  to  the  said 
usage  and  custom  of  merchante,  the  said  defts.  then  and  there  became  liable  to  pay  the  said 
pits,  the  sum  of  money  in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and 
effect  of  the  said  bill  of  exchange,  and  of  their,  the  said  defts.,  said  acceptance  thereof  {mtUf 
266);  and,  being  so  liable,  they,  the  said  defts.,  in  consideration  thereof,  to  wit,  on  the  day 
and  year  aforestfid,  at  Westr.  aforesaid,  in  the  county  aforesaid,  undertook,  and  then  and 
there  faithfufly  promised  {ante,  267)  the  said  pits,  to  pay  them  the  said  sum  of  money  in  the 
said  biU  of  eichange  specified,  according  to  the  tenor  and  efiect  of  the  said  biU  of  exchange, 
and  of  their,  the  said  defts.,  said  acceptance  thereof  {eaUe,  267.)  {Iwart  counls  upon  the  can- 
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ridtraliim  rf  the  bill  between  the  plU.  and  deftg,,  and  aU  the  monejf  eounttp  count  fer  interest  caid 
account  ttated,  and  breach  (antCj  267);  laying  the  day  in  oil  the  common  countt  after  the  bill  iba» 
due  {though  this  is  immaterial)^  and  be/ore  the  action  was  commenced,  and  conclude  as  post, 
*'  JMclaration:') 

PATXB  AeAIVST  ACGIPTOK. 

(Observe  the  references  in  fireeeding precedent.)  For  that  whereas  one  £.  F.  (or  certain 
persons  using  the  name,  style,  and  firm  of  Hall  and  Sons,  or  certain  persons,  to  wit.  Hall 
and  Sons),  beretofpre,  to  wit,  on  the  1st  day  of  January,  in  theyear  of  our  Lord  1827,  at  Lon- 
don, that  is  to  say,  at  Westminster,  in  the  county  of  Middlesex,  according  to  the  usage  and 
custom  of  merchants,  from  time  immemorial  used  and  approved  of  within  this  kingdom,  made 
their  certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year  aforesaid  {and  then 
and  there  dSreettd^  ante,  261,  the  said  bill  to  the  said  defts,,  by  the  name,  style,  firm,  and  addi- 
tion, of  Messrs.  Twis  and  Co,,  merchants,  Bir^in  Lane,  London);  by  which  said  bill  of  ex- 
change they,  the  said  E.  F.  (or  Hall  and  Sons),  then  and  there  requested  the  said  defts. 
two  months  after  the  date  thereof,  to  pay  to  the  said  pits,  {by  the  name,  style,  and  addition 
of  Messrs,  William  Bell  and  Co,,  ante,  261),  or  order,  the  sum  of  fifty  pounds  for  value  re- 
ceived, and  then  and  there  delivered  the  said  bill  of  exchange  to  the  sajd  pits,  {ante,  262); 
which  said  bill  of  exchange  the  said  defts.  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.,  aforesaid,  upon  sight  thereof,  accepted.  By  means  whereof,  &c.  (Conclude  as  in 
the  preceding  precedent.) 

(Ss  there  iSf  in  general,  no  prioily  between  the  payee  and  aeeeptor,  i.  e.  no  contract  except 
that  founded  on  the  bill,  it  is  not  usual  to  add  more  than  the  common  money'-eountSf  epunt  for 
interestf  aeeount  stated,  and  breach,  and  conclude  as  post,  <f  Declaration") 

XVDOBSBB  AOAMST  ACCBPTOR. 

(Observe  the  notes  and  references,  supra,  first  precedent.)  For  that  whereas  one  J.  H.  (or 
certain  persons  nsing  the  name,  &c.^  or  certain  persons,  to  wit^,  heretofore,  to  wit,  on  the 
1st  day  of  Jannaiy,  in  the  year  of  oar  Lord  1827,  at  London,  that  Is  to  say,  at  Westminster, 
in  the  county  of  Middx.,  according  to  the  usage  and  custom  of  merchants,  from  time  immemo- 
rial used  and  approved  of  within  this  kingdom,  made  his  certain  bill  of  exchange  in  writing, 
■  bearing  date  the  day  and  year  aforesaid  (and  then  and  there  directed  the  some  to  the  said  deft. 
by  the  name  and  addition  of  Mr.  John  Twis,  merchant,  Birchin  Lane,  London,  ante,  261);  by 
which  said  bill  of  exchange,  be,  the  said  J.  H.,  then  and  there  requested  the  said  deft.,  two 
months  after  the  date  thereof,  to  pay  to  one  W.  B.,  or  order,  the  sum  of  fifty  pounds  for 
value  received,  and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said  W.  B. ; 
which  said  bill  of  exchange  the  said  deft.,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  Westr.,  kjCp  aforesaid,  in  the  county  aforesaid,  upon  sight  thereof,  accepted,  according  to 
the  usage  and  custom  of  merchants.  And  the  said  W.  B.,  to  whom,  or  to  whose  order,  the 
payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified  was  to  be  made, 
after  the  makmg  of  the  said  bill,  and  before  the  payment  of  the  said  sum  of  -^^^^ 
flsoney  therein  specified,  to  wit,  on  the  *day  and  year  aforesaid,  at  Westr.  afore-  [2691 
said,  in  the  county  aforesaid,  according  to  the  said  usage  and  custom  of  mer- 
chants, endorsed  the  said  bill  of  exchange ;  by  which  said  endorsement  he,  the  said  W.  B., 
then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified  to  be  paid  to  the  said  pit.,  and  then  and  there  delivered  th^  said  bill  of  exchange, 
so  endorsed  as  aforesaid,  to  the  said  pit.  By  means  whereof,  &c.  (Conc^ti^  as  ante,  268, 
first  preeedesU.  Add  all  the  numey  counts,  interest,  and  aeeount  stated,  and  common  breath, 
and  conclude  as  post,  "  Declaration,^  if  a  second  count  be  added  on  the  biU,  or  brevity  be  an 
object,  insert  the  following  short  form  of  endorsement ;) 

THX  LISB,  8TATIB0  A   SHOBT  FOBM  09  BRDeSSBMBRT. 

And  the  said  W.  B.  then  and  there  endorsed  and  delivered  the  said  {tast'mentioned)  bill  of 
exchange  to  the  said  pit. 

TBB  Lisa   WBKRI  TRIRK   ABB   SXVXBAL  BNDORSXMBlfTS. 

It  is  usual,  as  we  have  seen,  to  strike  out  all  the  endorsements  after  that  of  the  drawer ; 
but,  if  they  be  stated,  they  may  be  shortly  thus : — "  And  the  said  W.  B.  then  and  there  en- 
dorsed and  delivered  the  said  bill  of  exchange  to  one  6.  H.,  who  then  and  there  endorsed 
and  delivered  the  same  to  one  I.  K.,  who  then  and  there  endorsed  and  delivered  the  same 
to  the  said  ph.,"  and  so  on. 

Vol.  I.  40 
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AOAIirST  ACCIPTOR,  WHEKB  BILL  PATABLB   AT  A  PARTTCVLAR  PLAOB. 

For  that  whereas,  he.  {The  Btaletnenl  of  the  bill  is  Ute  tame  at  in  other  easet,  as  onfe,  267, 
imft'Z  defl.'i  aeeeptancey  which  is  usually  staled  thus .-)  Which  said  bill  of  exchange  the  said 
def^.  afterwards,  to  wit,  on  the  daj  and  year  aforesaid,  at  Westr.,  &c.,  aforesaid,  In  the 
county  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said  usage  and  coftom  of 
merchants,  payable  at  P.  and  Co.'s,  Lombard  Street,  (or,  if  the  bill  be  accepted^  payable  at 
a  particular  place  %ifUhin  the  1  and  2  G.  4,  c.  78.  Then  follow  the  words  of  the  aceeptance^  as  thus:) 
<<  Accepted  according  to  the  said  usage  and  custom  of  merchants,  and  the  statute  in  that 
case  made  and  provided,  payable  at  P.  and  Co.'s,  Lombard  Street,  and  there  only,  and  not 
otherwise  or  elsewhere.*'  (tf  the  action  be  at  the  titU  of  an  endorsUy  state  the  indorsement^ 
as  antty  268).  And  the  said  pit.  avers,  that  afterwards,  and  when  the  said  bill  of  exchange 
became  doe  and  payable,  according  to  the  tenor  and  effect  thereof  {ante^  264),  to  wit,  on  the 
Ist  day  of  March,  in  the  year  aforesaid,  that  is  to  say,  at  Westr.,  Sec.,  aforesaid,  in  the 
county  aforesaid,  the  said' bill  of  exchange  was  duly  presented  and  shown  at  (onle,  265)  the 
•aid  P.  and  Co.*s,  Lombard  Street,  London,  aforesaid,  for  the  payment  thereof,  according  to 
the  usage  and  custom  of  merchants  ;  and  payment  of  the  said  sum  of  money  in  the  said  hill 
of  exchange  specified  was  then  and  there  duly  required  ;  but  that  neither  the  said  F.  and  Co., 
Qor  the  said  deft,  (ante,  265)  nor  any  person  or  persons  on  behalf  of  the  said  deft.,  did  or 
would,  when  the  said  bill  of  exchange  was  so  presented  and  shown  for  payment  thereof,  as 
aforesaid,  or  at  any  time  before  or  afterwards,  pay  the  said  sum  of  money  therein  specified, 
or  any  part  thereof,  but  then  and  there  wholly  neglected  and  refused ;  of  all  which  saM 
severs^  premises  the  said  deft,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
(tewae)i  aforesaid,  had  notice  (anie^  265).  By  means  whereof,  and  according  to  the  usage 
and  custom  of  merchants,  he,  the  said  deft,  then  and  there  became  liable  to  pay  the  said  pit. 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  when  he,  the  said  deft.,  should 
be  thereunto  afterwards  requested  (jmiey  266);  and,  being  so  liable,  he,  the  said  deft.,  in 
consideration  thereof,  afterwards,  to  wit,  en,  &c.,  last  aforesaid,  at  {venue),  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  pit.  to  pay  him  the  said  sum  of  nooney 
in  the  said  bill  of  exchange  specified,  when  he,  thie  said  deft.,  should  be  thereunto  afterwards 
requested.  {Insert  a  count  staling  a  general  acctptonuy  at  anlc^  267  ;  and  then  add  common 
countsy  interest,  account  stated,  and  breach.) 

SRAWUl  AGAIX6T  AQCXPTOB,     WHXBX   Bill  PATABLB  TO  A  THIRD  PXRIOVf   AVD  BRAWXR 
HAS    BXXir  OBLI6BB   TO   TAKB  IT  UP. 

For  that  whereas  the  s^d  pit.  heretofore,  to  wit,  on  the  1st  day  of  January,  in  the  year 
of  our  Lord  1827,  at  London,  that  is  to  say,  at  Westr.,  in  the  county  of  Middx.,  according  to 
the  usage  and  custom  of  merchants,  from  time  immemorial  used  and  approved  of 
r*2701  within  this  kingdom,  made  *his  certain  bill  of  exchange  in  writing,  bearing  date 
the  day  and  year  aforesaid,  and  thereby  then  and  there  requested  the  said  deft., 
two  months  after  the  date,  to  pay  to  one  J.  D.,  or  order,  the  ram  of  £100,  value  received, 
and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said  J.  D. ;  which  said  bill  of 
exchange  the  said  deft,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  {venue),  afore- 
said, in  the  county  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said  usage  and 
custom  of  merchants.-  And  the  said  pit.  avers,  that  afterwards,  when  Uie  said  bill  of  exchange 
became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on  the  {day  btU 
became  due),  at  (veaue)  aforesaid,  the  said  bill  exchange,  so  accepted  as  aforesaid,  was  pre- 
sented and  shown  to  the  said  deft,  for  payment  thereof,  according  to  the  said  usage  and 
custom  of  merchanta,  and  the  said  deft,  was  then  and  there  requested  to  pay  the  said  sum  bf 
money  th'erein  specified,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and 
of  bis  said  acceptance  thereof  j  but  that  the  said  deft,  did  not  nor  would,  at  the  said  time 
when  the  said  bill  of  exchange  was  so  presented  and  shown  to  him  for  payment  thereof,  as 
aforesaid)  or  at  any  time  afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any 
part  thereof,  but  then  and  there  wholly  neglected  and  refused  so  to  do.  And  thereupon, 
afterwards,  to  wit,  on  the  (any  day  about  the  lime),  in  (he  year  aforesaid,  at  (oenve),  afore- 
said, the  said  bill  of  exchange  was  returned  to  the  said  pit. ;  and  the  said  pit.,  as  drawer  of 
the  said  bill  of  exchange,  was  then  and  there  called  upon,  and  forced,  and  obliged,  to  pay, 
and  did  then  and  there  pay,  the  said  J.  D.  {or,  if  (^  enderscTf  slate  the  endorsement  after  the 
acceptance)  .thd  said  sum  of  money  In  the  said  bill  of  exchange  specified,  whereof  the  said 
deft,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had  notice.  By  means 
whereof,  and  according  to  the  said  usage  and  custom  of  merchants,  he,  the  said  deft.,  then 
and  there  became  liable  to  pay  to  the  said  pit.  the  said  sun^  of  money  in  th^  said  bill  of  ex- 
change specified,  when  he,  thetaid  deft.,  should  be  thereunto  afterwards  requested;  and, 
being  so  liable,  he,  the  said  deft.,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  (venue),  aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  pit.,  to  pay  him  the  said  sum  of  money  in  the  said  bii)  of  exchange  specified,  wheq 
he,  tha  said  deft.,  should  be  thereunto  afterwards  requested. 
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EHDOUSB  AGAINST  DBAWEB  ON  BUXOLT  PATH EKT. 

{Observe  the  notea  and  referencetf  on/«,  267, 8.)  For  that  whereas  the  said  deft,  heretofore, 
to  wit,  on  {ante,  260)  the  1st  day  of  January,  in  the  year  of  our  Lord  1827,  at  London,  {ante, 
260),  that  is  to  say,  at  W^tr.,  in  the  county  of  Middx.,  according  to  the  usage  and  custom 
of  merchants  (otiie,  260),  from  time  immemorial  used  and  approved  of  within  this  kingdom, 
made  his  certain  bill  uf  exchange  id  writing,  bearing  date  the  day  and  year  aforesaid,  and 
thereby  then  and  there  directed  the  said  bill  of  exchange  to  one  John  I'wis  {by  the  name  and 
addition  of  Mr.  John  Tvfii,  merehe^,  Birehin  Lane,  London  or  to  certain  pertont  by  the  name 
emd  deaonpiian  of,  ^.)  B^  which  said  bill  of  exchange  he,  the  said  deft.,  then  and  there  re- 
quested the  said  John  Twis.  two  months  after  the  date  thereof,  tcr  pay  to  the  said  deft,  {or  to 
one  W,  B,,  by  the  name  ana  addition  of  Mr.  William  Bell),  or  order,  the  sum  of  £60  for  value 
received  {ante,  262.)  {if  the  aeceptanu  be  elated,  but  which  w  UMiecettan^,  atUt,  263,  it  it  thus:) 
Which  s&hl  bill  of  exehange  the  said  John  Twis,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  {venue,)  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said  usage  and 
custom  of  merchants.  And  the  said  W.  B.^  to  whom  or  to  whose  order  the  payment  of  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified  was  to  be  made,  after  the  making  of 
the  said  bill  of  exchange,  and  before  the  payment  of  the  said  sum  of  money' therein  speci- 
fied, to  wit,  on  the  day  and  year  aforesaid,  at  {venue),  aforesaid,  according  to  the  u8«ge  and 
custom  of  merchams,  endorsed  the  said  bill  of  exchange;  by  which  said  endorsement  he,  the 
said  W.  B.,  then  ilnd  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  biH  of 
exchange  specified  to  be  paid  to  the  said  pit.,  and  there  delivered  (he  said  bill  of  exchange  so 
endorsed  to  the  said  pit.  {If  there  be  another  endorsement,  the  averment  thereof 
wiU  be  timilar  to  the  *latt,  except  in  the  names.)  And  the  said  pit.  avers,  that  af-  [^71 1 
terwards,  when  the  said  bill  of  exchange  became  due  and  payable,  according  to 
the  tenor  and  efiect  thereof  {ante,  264),  to  wit,  on  tht  4th  day  of  March,  in  the  year  afore- 
said, to  wit,  at  {venue),  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and  shown  to 
the  said  John  Twis  for  payment,  according  to  the  lisage  and  custom  of  merchants;  and  the 
said  John  Twis  was  then  and  there  requested  to  pay  the  said  sum  of  money  therein  specified, 
according  to  the  tenor  and  efiect  of  the  said  bill  of  exchange,  but  that  the  said  John  Twis 
did  not  nor  would,  at  the  said  time  when  the  said  bill  of  exchange  was  so  presented  and 
shown  to  him  for  payment  thereof,  as  aforesaid,  or  at  any  time  before  or  afterwards,  pay 
the  said  sum  of  money  therein  specified,  or  any  part  thereof,  but  then  and  there  wholly  ne- 
glected and  refused  so  to  do;  of  all  which  said  several  premises  the  said  deft,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  {venue),  aforesaid^  had  notice.  By  means  whereof, 
and  according  to  the  said  usage  and  custom  of  merchants,  he,  the  said  deft.,  then  and  there 
became  liable  to  pay  the  said  pit.  the  said  sum  of  money  in  the  said  bill  of  exchange  speci- 
fied, when  he,  the  said  deft.,  should  be  thereunto  afterwards  requested;  and,  being  so  liable, 
he,  the  said  deft.,  in  consideration  thereof,  afterwards,  to  wit,  on,  &c.,  last  aforesaid,  at,  &c., 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  saidpk.,  to  pay  hinr  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  when  he,  the  said  deft.,  should  be  there- 
unto afterwards  requested.  {Md  counts  on  ihe  eonsideraiion  of  the  bill  between  the  ptt.  and 
deft,  {if  any)f  and  the  money  eounU^  account  stated,  and  breach,  and  conclude  as  ante,  268.) 

(See  the  form  of  the  short  endorsements,  MUe,  269.^ 

SVDOBSSB  AeidKST  DKAWSB  ON  DXf  AVLT  OT  PATmNT,  WHXBB  BIKt.  FATAStX   AT  A  tAM' 

TXCULAB  FLAGS. 

For  that  whereas,  &c.  {The  declaration  will  be  similar  to  others  in  actions  against  drawer, 
anle^  270,  untU  the  statement  of  the  acceptance  at  (he  particular  place,  which  Htnll  be  found, 
ante,  269 ;  after  which,  eoncluae  thus :)  And  the  said  pit.  avers,  that  afterwards,  when  the 
said  bill  of  exchange  became  due  and  payable,  according  to  the  tenor  and  efiect  thereof,  to 
wit,  on  th6  4th  day  of  March,  in  the  year  aforesaid,  to  wit,  at  {venue),  aforesaid,  the  said  bill 
of  exchange  was  duly  presented  and  shown  at  the  said  P.  aud  Co.'s  (ante,  265),  for  payment 
thereof,  according  to  the  said  usage  and  custom  of  merchants ;  and  payment  of  th£  said  sum 
of  money  in'  the  said  bill  of  exchartge  specified  was  then  and  there  duly  required ;  but  that 
neither  the  said  P.  and  Co.,  nor  the  said  J.  T.  {acceptor),  nor  any  person  or  persons  on  behalf 
of  the  said  J.  T.  (acetptor),  did  or  would,  at  the  said  time  when  the  said  bill  of  exchange  was 
so  presented  and  shown  for  payment  thereof,  as  aforesaid,  or  at  any  time  before  or  after- 
wards, pay  the  ssud  sum  of  money  specified,  ot  any  part  thereof,  but  then  and  there  wholly 
neglected  and  refused  so  to  do  ;  of  all  which  several  premises  the  said  deft.,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  {venue),  aforesaid,  had  notice.  By  means 
whereof,  &c.  (Conclude  at  inprueding  precedent.  Md  coxtrUsfor  money  plaid,  had,  and  re- 
ceived, irUerest,  account  stated,  and  breach,  and  cowdude  atonic,  268,  poet,  **  Declaration,") 
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AySBKSHT  OF  WIKT  OP  ETVECTS  TO   XXGVSB  VOTICI  OT   DlSBOITOtrB. 

(Afler  sUUing  the  dishommr,  and  omilHng  to  date  the  notice  thereof  to  defl.f  eay :  And  the 
said  pit.  farther  avers,  that,  at  the  time  of  the  making  uf  the  said  bill  of  exchange,  as  afore- 
said, from  thence  until  and  at  the  time  when  the  same  was  so  presented,  and  shown  to  the  said 
J.  T.  (drawee)  for  payment  thereof'  Hf  aforesaid,  he,  the  said  J.  T.  (drawu),  bad  not  in  hSs 
hands  any  effects  of  the  said  deft,  {drawer)  nor  had  he  received  from  the  said  deft,  any  con- 
sideration for  the  acceptance  or  payment  of  the  said  bill  of  exchange,  nor  hath  he,  the  said 
deft.,  sustained  any  damage  for,  or  by  reason  of,  his  not  Slaving  had  notice  of  the  nonpay- 
mc4]t  of  the  said  sum  of  money  in  the  said  bill  of -exchange  spec&od  ;  of  all  which  said  seve- 
ral premises  he,  the  said  deft.,  afterwaxds*  to  wit,  m»  «he  day  and  year  last  aforesaid,  at 
(l^eiiue),  aforesaid  had  notice.  By  means  wh«reof,  &c.  {Conclude  as  UMual  in  aetiont  agamd 
drawer f  mora.  Add  common  cowrdt^  inlereit,  account  italed,  and  Irreachf  and  conclude  a»  anUf 
208.) 

▲6AIB8T  DBAWBB  OB  BBYiniT  OF  ACCBFTOB. 

*For  that  whereas,  &c.  {Asm  other  dedaraiions  againU  drawer,  ante,  270,  as  far 
[^2721  (u  statemtnt  of  aeeeptancCf  which  should  be  omilled.  The  endorsement  should  be 
stated,  qfter  which  conclude  thus:)  And  the  said  plL  avers,  that  afterwards, and 
before  the  payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  to  wit, 
on  (ante,  2M),  aforesaid,  at  Birchin  Lane,  to  wit,  at  {venue),  aforesaid,  the  said  bill  of  ex- 
change was  presented  to  the  said  J.  T.  {drawee)  for  his  acceptance  thereof,  according  to  the 
usage  and  custom  of  merchants  j  and  the  said  J.  T.  {drawee)  was  then  and  there  required 
to  accept  the  same,  but  that  the  said  J.  T.  did  not  nor  would,  at  the  said  time  when  the  said 
bill  of  exchange  was  so  presented  and  shown  to  him  for  his  acceptance  thereof,  as  aforesaid, 
or  at  any  lime  afterwards,  accept  the  same,  or  pay  the  said  sum  of  money  therein  speciiiedy 
or  any  part  thereof,  hut  then  and  there  wholly  neglected  and  refused  so  to  do ;  of  all  which 
said  several  premises  the  said  deft,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
(venue),  aforesaid,  had  notice.  By  means  whereof,  &c.  {Conclude  as  tifiuU  tn  aettons 
against  drawer,  ante,  271.) 

SBDOBMB  A6AXB8T  BBSOBSBB. 

For  that  whereas  one  E.  F.  (or,  certain  persons,  &c.,  ante,  268),  heretofbre,  to  wh,  on  the 
1st  day  of  Janaary,  in  the  year  of  our  Lord  1827,  at  London,  that  is  to  say,  at  Westr.,in  the 
county  of  Middx.,  according  to  the  usuage  and  custom  of  merchants,  from  time  immemorial 
used  and  approved  of  within  this  kingdom,  made  his  certain  bill  of  exchange  in  writing,  bear- 
ing date  the  day  and  year  aforesaid,  and  thereby  then  and  there  requeued  one  O.  H .,  two 
months  after  the  date  thereof,  to  pay  to  the  said  E.  F^  or  order,  the  sum  of  £l(X^  rahie  re- 
ceived. And  the  said  £.  F.,  to  whom  or  to  whose  order  the  payment  of  tlie  said  som  of  money 
in  the  said  bill  of  exchange  specified  was  to  be  made,  after  the  making  of  the  said  bill  of  ex- 
change, and  before  the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  oo  the 
day  and  year  aforesaid,  at  (vettiie),  aforesaid,  according  to  the  said  usage  and  custom  of  mer- 
chants, endorsed  the  said  bill  of  exchange ;  by  which  said  endorsement  he,  tfie  said  E.  F., 
then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  bin  of  exdiange 
specified  to  be  paid  to  the  said  deft.,  and  then  and  there  delivered  the  said  bill  of  exchange 
so  endorsed  as  aforesaid  to  the  said  deft.  And  the  said  deft.,  to  whom  or  to  whose  order  the 
payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified  was  to  be  made, 
after  the  making  of  the  said  bill  of  exchange,  and  before  the  pajrmcnt  of  the  said  sum  of  mo- 
ney therein  specified,  to  wit,  on  the  day  and  year  aforesaid,  at  (tenue),  aforesaid,  according 
to  the  said  usage  and  custom  of  merchants,  endorsed  the  said  bin  of  exchange ;  by  which 
said  endorsement  he,  the  said  deft.,  then  and  there  ordered  and  appointed  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified  to  be  paid  to  the  said  pit.,  and  then  and  there  de- 
livered the  said  bill  of  exchange,  sp  endorsed,  ai  aforesaid,  to  the  said  pit.  And  the  said  pit. 
avers,  &c.  (Here  state  averment  of  presentment,  and  notiu  and  conclude  as  in  declaration 
against  drawer,  ante,  271 .    As  to  the  statement  of  several  or  short  endorsements,  ante,  209  ) 


FOREIGN  BILLS. 
DBA  WEB  A0AIB8T  ACCSPTOB  OF  TOBBtOB  BtZL, 

For  that  whereas  the  said  pit,'  (ante,  269,)  heretofore,  to  wit,  on  the  1st  day  of  January,  in 
the  year  of  our  Lord,  1827,  in  parts  beyond  the  seas,  to  wit,  at  Paris^  that  is  to  say,  at  (remie), 
according  to  the  usage  and  custom  of  merchants,  from  time  immemorial  used  and  approved 
of,  made  his  certain  bill  of  exchange  iu  writing,  bearing  date  the  day  and  year  aforesaid  (asui 
then  and  there  directed  the  said  bill  of  exchange  to  the  said  deft,,  bif  the  name  and  addition  of, 
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4^.  anief  261);  bj  which  laid  bill  of  exchange  the  said  pit  then  and  there  requested  the  said 
deft.,  two  months  after  the  date  of  that  their  (first)  of  exchange,  (second)  and  (third)  of  tlie 
same  tenor  and  date  not  paid,  to  paj  to  the  said  pit.  (6y  the  name  and  addilion  ofj  rMrtma-t 
^., anUy  261),  or  order,  the  sum  of  £200.  iralue  cecei?ed(an/e,  262)  ;  which  ^said  [^/Sj 
bill  of  exchange  the  said  deft,  afterwards,  to  wit,  on  tho  day  and  year  aforesaid, 
at  (vettue)s  aforesaid,  upon  sight  thereof,  acoeptecy  a<f cording  to  the  usage  and  custom  of 
merchanU.  By  meam  whereof,  &c .  ( Condude  at  m  adiotu  againU  aecq^lor  of  inland  biUtt 
afaii/c,268.) 

PATis  om  BirsoBssx  AGAnrsT  AccxyroB  op  fosxiov  biu. 
For  that  whereas  certain  persons,  using  tl|p  name,  style,  and  firm,  of  James  Hall  &  Co.. 
(ar,  one  J.  H.)i  heretofore,  to  wit,  on  the  1st  day  of  January,  in  the  year  of  oar  Lord,  1818; 
in  parts  beyond  the  seas,  to  wit,  at  Malta,  that  is  to  say,  at  London,  in  the  parish  of,  &ic.,  ac- 
cordidg  to  the  usage  and  custom  of  merchants,  from  time  immemorial  used  and  approved, 
made  their  certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year  aforesaid  {and 
then  and  there  directed  the  aaid  bul  of  exehaa/^e  to  the  said  defl.,  by  the  name  and  addition  of 
Mr,  John  Twit,  Parity  ante,  261) ;  by  which  said  bill  of  exchange  the  said  James  Hall  and 
Co.  then  and  there  requested  the  said  deft.,  at  two  usances,  that  is  to  say,  at  two  months  after 
the  date  of  that  |heir  first  of  exchange,  second  and  third  of  the  same  tenor  and  date  not 
paid,  to  pay  to  the  said  pits.  (6y  the  name,  ttyle,  and  firm,  of  Metsrt,  William  Bell  and  Co., 
ante,  261),  or  order,  10,000  livres  tournoises,  value  received,  and  then  and  there  delivered  the 
said  bill  of  exchange  to  the  said  pits.;  which  said  bill  of  exchange  he,  the  said  deft.,  after- 
wards, to  wit,  on,  &LC.,  aforesaid,  at,  &c.,  aforesaid,  upon  sight  thereof,  accepted,  according  to 
the  said  usage  and  custom  of  merchants.  By  means,  &c.  (Conclude  at  in  action  against  ae- 
eeptor  of  iiUond  biU,  at  ante,  268.    If  againtt  an  endortu,  ttate  the  endortement,  at  ante,  2/68.) 

FATXa  OB  KirnOBSXX  lOAIirST  DBAWBB,  OB  BXnrSAL  TO  ACCXPT. 

For  that  whereas  the  said  defts.  (by  and  under  the  name,  tiykf  and  firm  of  Jame$  Bail 
and  Co^t  ante,  261),  heretofore,  to  wit,  on  the  Ist  day  of  Januaiy,  io  the  year  of  our  Lord 
1813,  to  wit,  at  Malta,  that  is  to  say,  at  London,  in,  &c.,  according  to  the  usage  and  cus- 
tom of  merchants,  from  time  immemorial  used  and  approved  of,  made  his  certain  bill  of 
excbanffe  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  then  and  there  directed 
the  said  bill  of  exchange  to  J.  T.  (hy  the  name  and  addition  of  Mr,  John  Twit,  Pario,  atUe, 
261)  I  by  which  said  bill  of  exchange  the  said  dells,  then  and  there  requested  the  sud  John 
Twis,  at  two  usances,  that  is  to  say,  at  two  months  afler  the  date  of  that  their  first  of  ex- 
change, second  and  third  of  the  same  tenor  and  date  not  paid,  to  pay  to  the  said  pits,  (by 
ihename^ttyle,  and  firm,  of  Msura.  WUUam  Bell  and  Co,,  ante,  261),  or  order,  10,000 
livrea  tournoises,  for  value  received,  and  then  and  there  delivered  the  said  bill  of  ex- 
change to  the  said  pits,  (if  the  aeHon  be  at  thetuit  of  an  endoreee,  ttate  the  endorsement  ae- 
eordmgfy,  ante,  268.)  And  the  said  pita,  aver,  that  afterwards,  and  before  the  payment 
of  the  said  sum  of  money  in  the  said  oill  of  exchange  specified,  to  wit,  on  the  4th  day  of 
March,  in,  &c,  aforesaid,  at,  &c.,  aforesaid,  the  said  bill  of  exchange  was  presented  and 
shown  to  the  said  John  Twis  for  bis  acceptance  thereof,  according  to  the  said  usage  and 
custom  of  merchants;  and  the  said  John  Twis  then  and  there  had  sight  of  the  said  bill  of 
exchanjpe,  and  was  then  and  there  requested  to  accept  the  same,  but  that  the  said  John 
Twis  did  not  nor  would,  at  the  said  time  when  the  said  bill  of  excbaop^  was  so  presented 
and  shown  to  him  for  his  acceptance  thereof,  as  aforesaid,  or  at  any  time  before  or  after- 
wards, accept  the  same,  or  pay  the  said  sum  of  money  therein  specified,  or  any  part 
^thereof,  but  wholly  neglected  and  refiised  so  to  do;  nor  did  he,  nor  would  he,  then,  or  at 
any  other  time,  accept  or  pay  the  second  and  third  of  exchange  in  the  said  bill  of  ex* 
change  mentioned,  or  either  of  them,  but  herein  wholly  failed  and  made  default.  Where- 
upon the  said  bill  of  exchange,  afterwards,  to  wit,  on,  &c.,  last  aforesaid,  st,  &C.,  that  is  to 
say,  at  (venue),  aforesaid,  was  duly  protested  for  non-acceptance  thereof,  according  to 
the  said  usage  and  custom  of  merchants;  of  all  whidh  said  several  premises  the  said  defts., 
afterwards^  to  wit,  on,  fcc,  last  aforesaid,  at,  &c,  aforesaid,  had  noUoe.  B^  means 
whereof,  and  according  to  the  said  usage  and  custom  of  merchants,  they,  the  satd  defts., 
then  and  there  became  liable  to  pa3r  to  the  said  pits,  the  said  sum  of  monev  in  the  said 
bill  of  exchange,  when  they,  the  said  defts.,  should  be  thereunto  afterwards  requested} 
and,  being  so  lisble,  they,  Uie  said  defb,  in  consideration  thereof,  afterwards,  -^^^^ .  . 
to  *wit,  on,  &c.,  last  aforesaid,  at  foemie),  aforesaid,  undertook,  and  then  and  [^74j 
there  faithfully  promised  the  said  plts^,  to  pay  them  the  said  sum  of  money  in 
the  said  bill  of  exchange  specified,  when  they,  the  said  defts.,  should  be  thereunto  after- 
wards requested.  (Jdd  ail  the  eommm  wmU,  intereat,  aeantnt etaUd,  andbreaeh,  and 
conclude  as  utuaL) 
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PATXl  OR  KirSomBSB  AQIIKBT  SBAWiVB,  OV  HIVUBIL  TO  VAT. 

For  that  whereas  the  said  defts,  {by  the  name,  tiyle,  and  firm,  of  JomtB  Hall  andCo^ 
ante,  261),  heretofore,  to  wit,  on  the  first  day  of  January,  in  the  year  of  our  Lord  1813, 
{oUrit,  kti^icc,  that  is,  atliondon,  in,  &,c^  according  to  the  uaaffe  and  custom  of  raer- 
cbantfl^  fromlitne  immemorial  \ia«d  and  approved  of,  made  his  eertun  bill  of  exchangee  in 
writing^,  bearing^  date  the  day  and  yei^r  tforesaid,  and  then  and  there  directed  the  said  biU 
of  exchange  to  John  Twis  {by  the  name  and  addition  of  Mr,  John  Tuna,  Parte,  ante,  261)i 
by  which  said  bill  of  exchange  the  said  defts.  then  and  there  requested  the  said  Jo^n  Tiri% 
at  two  usances,  that  is  to  say,  at  two  months  aAer  the  date  of  that  their  first  of  exchange, 
second  and  third  of  the  same  tenor  and  date  not  yet  pM,  fo  pay  to  the  said  plts^  {by  the 
name,  style,  and  firm,  ofMeetre,  William  Bell  and  Co.  ante,  361),  10,000  livres  toumoisesy 
for  Talue  received,  and  then  and  there  delivered  the  said  bill  of  exchange  to  the  8«d  Dlt8.t 
which  said  bill  of  exchange  the  said  John  Twis,  afterwards,  to  wit^  on,  &c.,  aforesaid,  at, 
&c.,  aforesud,  upon  sight  thereof,  accepted,  according  to  the  said  usage  and  custofkn  of 
merchants.  (iftheaSion  be  at  the  ewt  of  an  endonee,  ineertiheendoreemenU  aeeordmgly^ 
ante,  268.)  And  the  said  pits.,  in  fact,  say,  that,  afterwards,  when  the  said  bill  of  ex- 
change became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on  the 
4th  day  of  March,  in,  &c.  aroresaid,  at,  &c.,  aforesaid,  the  said  bill  of  exchange,  so  accept- 
ed as  aforesaid,  was  presented  and  shown  to  the  said  John  Twis  for  payment  thereof,  ac- 
cording to  the  said  usage  and  custom  of  merchants,  and  the  said  John  Twis  was  then  and 
there  requested  to  pay  the  said  sum  of  money  therein  specified,  according  to  the  tenor 
and  effect  of  thesMd  bill  of  exchange,  and  of  his  said  acceptance  thereof;  but  that  the 
said  John  Twis  did  not  nor  would,  at  the  said  time  when  the  said  bill  of  exchange  was  so 
presented,  and  shown  for  payment  thereof,  as  aforesaid,  or  at  any  times  before  or  after- 
wards, pay  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  or  any  part  there- 
of, but  wholly  neglected  and  refused  so  to  dot  nor  did  he  pay  tae  said  second  and  third  of 
exchange  in  the  said  bill  of  exchange  mentioned,  or  either  of  them,  but  therein  wholly  fiiil- 
ed  and  made  de&ult.  And  thereupon,  aft^^wards,  to  wit.  on,  &c.,  last  aforesaid,  at  (vemie), 
aforesaid,  the  said  bill  of  exchange  was  duly  protested  for  non-pajrment  tberecNT,  according 
to  the  said  usag^  and  custom  of  merchants;  of  all  which  said  several  premises^  they,  the 
said  defts.,  afterwards,  to  wit,  on,  &c.,  last  aforesaid,  at  (venue),  aforesaid,  had  notice.  Bj 
means  whereof,  &c.    (  Conclude  aa  in  acHonefor  default  of  aeoeptanee,  preceding  preeedent,) 

See  form  of  want  of  effects,  ante,  271. 

See  a  great  variety  of  other  precedents  on  bills^  3  Chii^  FL  4  <tf.y  144  to  177,  They  are 
too  numerous  to  be  inserted  here. 


Eifideneefor  Plaintiff. 
General  Proofs.  Production  and  Proof  of  Bill.']  Pit.  must 
produce,  at  the  trial,  the  bill  or  note  declared  on,  and  prove  it,  as  de- 
ctcribed.in  the  declaration;  and,  in  the  case  of  a  foreign  bill  drawn  in 
sets;  botth  sets  should  be  produced:  Chit.  B.  378.  The  production  of 
a  bill^  however,  may  be  dispensed  with  when  in  the  possession  of  the 
deft.,  or  destroyed ;  but,  in  these  cases,  pit.  should  show  sufficient  pro- 
bability to  satisfy  th^  court  thai  the  original  note  was  genuine:  1  Jllk, 
445. 

When  the  bill  is  in  the  deft's  possession, the  pit  mustprovefluch  posses- 
sion, and  that  he  gave  notice  to  deft,  or  his  attorney,  to  proddce  the  bill: 

as  to  proof  of  service  of  notice,  jeio^^,  ^^  Secondary  Evidence.^* 
[*276]  *  Where  an  acceptor  improperly  detams  a  bill  in  his  hands  after 

acceptance,  the  drawer  may  sue  him  on  it,  and  give  notice  to  pro- 
duce it;  and,  on  his  default,  give  parol  evidence  of  it;  p.  Ld.  EHenb.^ 
Smith  V.  M^ Clure^  5  Easty  476.  Without  giving  such  notice,  pit  cannot 
recover  interest  on  the  instrument  itself,  though  he  may  give  it,  onr  an  ad- 
mission of  the  debt,  in  evidence,  and  recover  on  the  money  counts. 
Eryer  y.  Broton^  JR.  Sf  M.  145.    In  trover  for  a  bill,  no  notice  to  produce 
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is  necessary:  How  y.  Hall^  14  Ea$iy  274.  Notice  to  deft,  to  prodaee 
a  check  drawn  by  him,  and  paid  by  his  banker,  is  sufficient  to  let  in 
secondary  evidence,  though  the  check  remains  in  the  banker's  hands,  as 
the  banker,  being  deft's  agent,  the  check,  while  in  his  hands,  is  consi- 
dered in  the  possession  of  the  deft.:  Partridge  v.  Contes^  B,  fyM.  156. 
As  to  the  copj/y  offered  as  secondary  evidence,  pit.  must  prove  that  it  is 
an  accurate  one,  or  transcript  of  it,  by  having  compared  it  with  the  ori- 
ginal. The  draft  of  the  declaration,  in  which  the  bill  is  set  out,  will  be 
a  sufficient  copy,  if  the  bill  was  not  attested  by  a  subscribing  witness : 
Glover  v.  ThompBonj  R,  fy  M.  403. 

When  the  bill  is  destroyed^  a  copy  may  be  given  in  evidence ;  but,  if 
the  bill  or  note  were  of  a  negotiable  nature,  evidence  of  its  having  been 
actually  destroyed,  as  by  fire  or  otherwise,  must  be  given,  for  the  purpose 
of  showing  that  deft,  will  not  be  compelled  to  pay  it  again  ;  and.  with- 
out proof  to  that  effect,  the  pit  cannot  recover:  Pierson  v.  Hutchtnsorif 
2  Camp.  211 ;  Mayor  v.  Johnson,  3  ib.  324 ;  Davis  y.  Dodd^  4  Taunt. 
602;  Bayl.  297. 

When  the  bill  is  lost  or  mislaid,  the  pit  cannot  recover  by  merely 
proving  the  loss,  and  giving  a  copy  in  evidence,  as  no  action  at  law  can 
be  supported  against  a  party  to  a  bill  of  exchange,  note,  or  check,  traivi- 
ferable  to  a  bona-fide  holder,  and  lost  before  or  on  the  day  it  is  due,  al- 
though a  bond  of  indemnity  has  been  tendered  to  the  deft,  and  notice 
given,  Pierson  y.  Hutchinson,  2  Camp.  211,  6  Esp.  Hep.  126,  s.  c;  or 
even  after  it  became  due,  and  after  action  brought,  Poole  v.  Smith,  HoH^ 
C.  144;  Powell  v.  Boach,  6  Esp.  76 ;  Tbulmin  v.  Price,  5  Ves.  238 ; 
4  B.  273.  An  acceptor  would  not  be  liable  on  a  lost  bill,  if  the  loss  was 
before  the  bill  was  due,  though  he  promised  to  pay  it,  without  a  fresh 
consideration :  Davis  y.  Dodd,  4  Taunt.  602.  And  it  has  been  decided, 
that  when  a  bill  has  been  lost  after  it  was  due,  it  having  been  endorsed  by 
the  payee,  the  endorsee  losing  it,  cannot,  in  an  action,  recover  the  amount 
from  the  acceptor,  though  he  had  promised  to  pay  a  renewed  bill,  Han^ 
sardy.  Bobinson,  Trin.  T.  1827,  MS.  1  B.^M.  404,  n.  and  Dart  v. 
Hihks,  ib.  But  it  was  ruled  at  N.  P.,  in  an  undefended  cause,  that  an 
action  might  be  maintained  on  a  lost  bill,  if  the  loss  did  not  happen  till 
after  the  bill  became  due,  Olover  v.  Thompson,  ih.;  but  this  decision 
seems  questionable,  and,  according  to  the  cases  above  referred  to,  could 
not  be  maintainable.  If  a  bill  or  note,  transferable  by  delivery,  is  oitft 
in  halves,  and  half  lost,  the  holder  cannot  sue  at  law  upon  the  other  half, 
as  pit.  must  produce  the  entire  instrument,  or  prove  that  the  part  wait- 
ing has  been  destroyed ;  Bay,  299;  Mayor  v.  Johnson,  S  Camp.  324. 
But,  if  the  bill  were  in  such  a  state,  when  lost,  that  no  person  but  pit 
could  have  acquired  a  right  to  sue  thereon ;  as,  if  the  bill  were  not  nego- 
tiable, Mossop  y.  Eadon,  or  has  not  been  endorsed,  or  has  been  only  en- 
dorsed specially,  Long  y.  Bailie,  2  Camp.  214 ;  Bayl.  207,  Bolt  v. 
Watson,  4  Bing.  273,  pit  may  give  evidence  of  its  contents,  ib. 

Variance.']    The  bill  or  note  must  be  proved,  as  stated ;  and  any  va- 
riance in  the  statement  of  it  in  the  declaration  will  be  fatal :  see  ante, 
259  to  262. 
Averments  in  Oeneral."]    If  the  general  issue  be  pleaded,,  pit  must 
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'substantiate  everjr. material  avertntat  in  his  declaration:  1.  By  provinc 
that  the  bill  or  note  is,  eitlier  in  express  .terms  or  in  its  lef;at 
[^276]  effect,  the *8ame  as  that  described  in  the  declaration;  2.  By 
proving  pit's  title  to  sae  as  alleged,  whether  he  be  payee,  en-* 
jorsee,  or  his  intenest  inihe  not6  be  derived  from  any  other  character; 
3.  By  proving  ^eft's  liability  as  alleged,  showing  in  what  character  be 
became  a  party  to  the  bill  or  note ;  4.  By  proving  the  special  averments, 
and  deft.'s  failure  in  his  undertaking,  &c.;  2  Phil.  Ev.  2. 

If  there  are  any  explanatory  averments  or  circumstances  connected 
with  the  instrument  necessary  to  be  proved,  whether  to  rectify  a  mistake 
or  remove  anv  apparent  ambiguity,  as  where  pit  sues  upon  a  bill,  &c., 
purporting  to  be  payable  to  a  person  of  a  different  name,  and  there  is  an 
averment  to  that  effect,  it  must  be  proved;  Willis  v.  Barrett ^2  Sir.  29 ; 
or,,  where  the  bill  has  been  incorrectly  dated  by  mistake,  and  there  is 
an  averment  to  rectify  such  mistake,  it  will  be  incumbent  on  the  pit  to 
prove  it,  and  show  that  it  was  justifiable,  CAiY.  B.  376 ;  and,  where  the 
endorsee  sues  the  acceptor  of  a  bill,  the  date  having  been  altered,  pit 
must  prove  that  the  alteration  was  made  by  the  acceptor,  previous  to  the 
endorsement  by  the  drawer,  Johnson  v.  2>.  of  Marlboroughj  2  Stark. 
313;  and,  if  there  have  been  any  ertaiires,  the  circumstances  under  which 
th^,  were  made  should  be  proved  :  ib.  ante,  78.  Where  piti.  have  no 
title  upon  a  bill  or  note,  unless  they  constitute  a  particular  firm,  they 
must  prove  that  they  constitute  such  firm,  without  specifying  its  mem- 
Jiers:  Bay  I.  37  Impost.  If  the  bill  were  in  foreign  money,  it  should  be 
proved  what  was  the  rate  of  exchange,  and  the  valu^  of  such  money, 
when  the  bill  fell  due,  and,  if  the  bill  were  payable  at  usances,  the  do- 
ration  of  such  usances  should  be  proved:  Chit*,  B.  377. 

Handwriting  in  general^  Procf  cf.']  The  name  of  the  party  to  the 
note  must  appear  in  some  part  of  it,  signed  by  himself  or  bis  agent : 
BayL  31.    As  to  the  manner  of  proof,  post^  ^  Handwriting^^ « 

Subscribing  Witness  to  Bill,  i^c."}  If  the  bill,  or  the  endorsement 
to  it,  or  any  other  material  part,  be  attested  by  a  witness,  it  must  be 
proved  by  him,  or  some  sufficient  reason  for  his  absence  shown,  as  that 
<he  witness  is  abroad,  or  out  of  the  process  of  the  court,  as,  in  Ireland, 
JSadnet  v.  Formanj  1  Stark.  90 ;  or  that  he  c^not  be  found  on  dili- 
gent inquiry,  CunKffe  v.  Skxton$  2  Easty  163,  jBurt  y.  Walker ^  4  B. 
4r  •A.  697.  Se^Jiirther,  as  to  what  is  a  sufficient  reason  for  such  ab- 
solve, post,  ^  Deeds f  Subscribing  Witness  toP  Where  there  are  seve- 
ral subscribing  witnesses,  it  suffices  to  call  one,  if  he  can  prove  the  sig- 
nature :  2  Sir.  1254.  If  th^  subscribing  witness,  when  called,  aatmot 
Srove  it,  &cc.,  the  pit  may  proceed  to  prove  it  by  other  means :  p.  Le 
^lanCf  jr..  Pea.  Rqp.  23.  If  the  subscribing  witness  be  dead,  proof  of 
his  death  and  handwriting,  and  ttiat  the  deft  was  present  when  the  note 
was  prepared,  is  sufficient.  Nelson  v.  Whittal,  1  B.  ^  wf.  19,  7  T.  B. 
2S5 ;  and,  where  the  subscribing  witness  has  become  insane,  blind,  &e., 
proof  of  his  handwriting  has  teen  held  sufficient  proof  of  the  note : 
p.  Bailey  J  J.,  ib.;  Wood  v.  Drury^  1  Ld.  Raym.  734.  But  it  is  most 
prudent  to  prove  both  the  handwriting  of  the  maker,  and  of  the  witness, 
in  order  to  eslabliBh  the  identity  of  the  maker,  for  proof  of  the  hand- 
writing of  the  attesting  witness  alone  establishes,  merely,  that  some  per- 
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son  assuming  the  name  which  the  insffument  purports  to  bear,  executed 
it,  and  does  not  estaljih'sh  the  identity  of  that  person  :  p.  Baikyi  J.,  1 
B.  fyA,  21. 

Whtn  signed  or  accepted  hy  JigentJ\  If  the  bill  or  note  be  not 
signed  by  the  deft,  himself,  but  by  another  person-,  in  deft's  name^  % 
Campb,  450,  or  by  procuration  in  his  name  by  an  agent,  the  handwriting 
of  such  person,  and  his  authority  as  agent,  must  be  proved:  an  authority 
by  parol  is  sufBeient;  this  may  be  proved,  either  proving  an  ex« 
press  authority  or  a  *general  one,  derived  from  the  usual  course  {*277] 
of  the  agent's  employment:  10  Mod.  110;  12  i6.,  346.  Subse- 
quent assent  is  also  evidence  of  the  precedent  authority :  Comb.  450; 
BayL  383.  A  general  authority  is  supposed  to  continue,  until  its  de- 
termination is  notorious.  Therefore,  after  the  discharge  of  a  servant 
usually  employed,  a  man  will  be  bound  by  his  signature,  until  his  dis-i 
charge  is  generally  known :  BayL  383;  citing  jBeAto?^,  «.  231,  J9. 445; 
MoL  B.  2,  c.  10,  s.  27.  And  where  two  persons  were  joint  agents  of 
the  Royal  Veteran  Battalion,  but  were  not  otherwise  connected  in  busi- 
ness, and  were  in  the  hahit  of  accepting  bills  by  means  of  a  clerk  in  this 
form :  "  For  agents  of  the  R.  V.  B. — J.  G."  it  was  held  to  be  no  answer 
to  a  joint  action  against  them,  by  the  endorsee  of  such  billf  to  sho4^,  that 
it  was  accepted  for  the  private  advantage  of  one  without  the  knowledge 
of  the  other,  although  it  appeared  that  the  endorsee  might,  if  he  hard 
inquired  of  the  clerk  who  accepted  it,  have  ascertaioed  that  such  wa9 
the  fact:  Sanderson  v.  Brooksbank  et  al.  4  Carr.  fy  PaynCj  286.  The 
agent  himself  is  a  competent  witness,  and  should  in  general  be  subpos* 
naed ;  but  his  authority  or  handwriting  may  be  established  by  other 
testimony,  as  where  the  principal  has  used  an  a£Sdavit  of  the  agent,  in 
an  application  to  the  court  in  which  it  is  admitted,  the  affidavit  of  the 
agent  may  be  used  as  evidence  of  it:  Johnson  v.  PTard,  6  E^.  Sep.  47. 
A  declaration  of  an  agent  can  only  be  evidence  against  the  principal, 
where  it  accompanies  the  transaction  about  which  he  is  employed,  and, 
if  made  at  another  time,  it  is  not  admissible:  Betham  y.  Benson^l 
GoWj  489.  If  the  authority  was  in  writing,  the  instrument  must  be  pro- 
duced, and' proved:  Johnson  v.  Mason^  1  Esp.  Rep,  90, 115. 

Proof  of  Handwriting  by  Admission  of  Party.]  It  will  be  auffi* 
cient  if  pit.  prove  that  deft,  acknowledged  the  signature  to  be  his, 
Cooper  V.  Zc  Blanc^  Str.  1051,  Leath  v.  Buchanan^  4  Esp.  Rep,  9^6; 
and  this,  though  the*  acknowledgment  were  made  pending  a  treaty  for  a 
compromise :  Waldridge  v.  Kennison^  1  Esp.  Rep.  143.  An  offer 
from  the  deft  to  the  pit.,  after  a  note  is  become  due,  to  give  another 
instead  of  it,  will  amount  to  an  admission  of  deft's  signature  and  plt^s 
title:  Bosanquet  v.  Anderson^  6  Esp.  Rep.  43.  A  promise  to  pay  the 
amount  of  the  bill,  or  a  part  payment  of  it  after  it  is  due,  is  an  admission 
of  the  acceptance,  Jones  v.  Morgan^  2  Camp.  474,  and  of  the  other 
party's  handwriting,  Helmsley  v.  Loader ^  ib.  450;  and  payment  of 
money  into  court  generally  also  admits  deft.'s  signature :  Chitteridge  V. 
Smithy  2  H.  Bla.  874;  Middleton.Y.  Brewer^  Pea.  Rep.  16.  In  an 
action  against  an  endorser,  proof  that  the  deft,  admitted  to  have  re(^ve4 
a  bill  corresponding  with  that  upon  which  the  action  was  brought,  that 
after  issue  joined  he  had  declared  that  he  came  to  town  to  hasten  the 
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trial  of  a  cause  brought  against  him  on  an  endorsement  he  had  made 
upon  a  billy  and  that  he  carried  the  cause  down  by  proviso,  was  held 
suflieient:  Daley,  Lubbuck^  1  Barnard^  199;  BayL  380.  If  an  ac- 
ceptor is  suedy  and  he  give  pit.  a  notSce  to  produce  papers  relating  to  a 
bill  described  therem  '<  as  accepted  by  the  said  defendant,"  it  is  an  ad« 
xnlssion  of  deft's  acceptance:  Holt  v.  Squire,  B.  if  M.  282.  If  deft, 
speak  of  having  been  arrested  for  a  debt,  and  offer  a  bill,  proof  of  this 
admission  will  entitle  the  pit.  to  a  verdict:  Brathwaile  v.  Churchill^  2 
p.  4*  P-  341.  An  admission  made  before  the  bill  was  due,  and  where 
the  holder  received  the  bill  on  the  faith  of  such  admission,  the  party 
making  it  was  held  precluded  from  afterwards  disputing  the  fact,  on  the 
ground  that  the  signature  was  a  forgery,  Leach  v.  Buchanan,  4  Esp, 
Jiep.  226 ;  and,  where  deft,  is  sued  as  acceptor,  though  the  pit  fail  ia 
proving  his  handwriting,  and  it  appear  to  be  a  forgery,  yet  proof  that 
deft,  had  paid  several  other  bills  accepted  in  like  manner  will  establish 
his  liability :  Barker  v.  Gingell,  3  Esp,  Sep.  80.  Where  an  accept- 
ance is  signed  by  the  wife  for  the  husband,  and  he,  with  a  knowledge  of 
the  circumstance,  promises  to  pay  the  bill,  it  will  be  an  admission  of  his 
signature,  and  no  proof  will  be  required :  Helmsley  v.  Loader,  2  Camp. 
450.  But,  in  an  action  on  a  bill,  which  has  been  shown  to  the  drawer, 
with  the  name  of  the  payee  endorsed  on  it,  and  he  merely  objected  to 
pay  it  because  he  had  drawn  it  without  consideration,  it  was  held,  in  aa 
action  against  him  by  the  endorsee,  that  this  admission  did  not  dispense 
with  regular  proof  of  the  endorsement:  Duncan  v.  Scott^  1  Camp,  101. 
An  admission  of  the  party^s  signature  will  not  operate  against  any  other 
party  than  the  one  making  it,  BayL  379;  therefore,  in  an  action  against 

several  drawers,  endorsers,  or  acceptors,  an  admission  upon  the 
r*278]  pleadings  by  one,  of  his  signature,  will  *not  exempt  the  pit 

from  proving  it  against  the  others,  1  Esp.  Rep.  125,  Barnes, 
381;  and  proof  that  one  of  the  endorsers  had  confessed  his  signature  is 
not  admissible  in  evidence  in  an  action  by  an  endorsee  against  the 
drawer  of  a  bill :  ib.;  BayL  381.  The  admissions  of  a  prior  holder  of 
a  bill  are  not  evidence  against  a  subsequent  one,  if  the  bill  is  not  proved 
to  have  been  in  his  possession  at  the  time  he  made  the  admission :  Po- 
cock  V.  Billings,  2  Bing,  269 ;  Barough  v.  White,  4  B.  ^  C.32S. 

Emdenee  under  the  Common  Counts,']  If  the  pit  cannot  substan* 
tiate  in  evidence  the  facts  necessary  to  support  the  count  on  the  bill  or 
note,  or  such  count  should  be  defective,  he  can  go  into  evidence  of  the 
consideration  for  which  he  received  it,  and  may  recover  on  the  common 
counts,  if  adapted  to  such  consideration :  see  Chit.  B.  363,  and  cases 
there  referred  to ;  Thompson  v.  Morgan,  3  Camp.  101-2 ;  l^te  v. 
Jones,  1  East,  58,  n.  a.;  Jllves  v.  Hodgson,  7  T.  R.  241;  Tat  lock  v. 
Harris,  3  T  R.  174;  Wilson  v.  Remedy,  1  Esp,' Rep,  245:  provided 
the  particulars  of  his  demand  state  the  consideration  of  the  bill,  be, 
Wade  V.  Beasley,  4  Esp,  Rep,  7,  and  his  counsel  notices- such  demand 
in  opening  the  case  on  the  trial:  Paterson  v.  Zachariah,  1  Taunt.  72; 
see  the  cases  in  Wells  v.  Girling,  1  Gow.  Rep,  22-3 ;  8  J,  B.  Moore, 
79,  s:  c.  It  is  not  necossary  to  declare  on  a  promissory  note,  and,  in  an 
action  for  money  lent,  the  same  may  be  given  in  evidence :  B.  N.  P. 
137-8;  Storey  v.  Mkins,  2  Sir.  719.    Where,  however,  the  party  is 
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discharged  by  alteration  of  the  bill^  &c.,  or  by  the  laches  of  the  holdefi 
the  pit.  will  not  be  allowed  to  go  into  evidence  of  the  common  counts^ 
Long  v.  Moore^  3  Esp.  Rep*  155;  and^  where  a  promissory  note  has 
been  given  for  money  due  from  the  deft,  to  the  ph.,  who  declares 
thereon,  together  with  the  money  counts,  he  must  prove  the  note  to 
have  been  destroyed  before  he  can  have  recourse  to  the  money  counts^ 
if  it  appear  that  the  money  so  claimed  was  that  for  which  the  oote  was 
given:  Danger Jidd  v.  JVUbtfy  4  Esp.  Rep,  159;  Hadwen  v.  MendU 
sabely  2  C.fy  P.,  C.  N»  P.  20 ;  ante^  96-7.  The  above  rule  does  not,  in 
general,  apply  when  there  is  no  privity  between  the  pit  and  deft.,  as 
between  the  endorsee  and  the  acceptor  of  a  bill,  and  the  endorsee  and 
the  maker  of  a  note,  Johnson  v.  CoUinga,  1  East^  98,  Barlow  v.  Bi^* 
shop,  ib.  434-5,  Whiiwell  v.  Bennett^  3  B.  fy  P.  559,  Houle  v.  Box-' 
ter,  3  East  J 177;  between  whom,  if  the  pit.  cannot  succeed  on  the  couni 
of  the  bill,  and  there  be  no  express  promise  to  pay  the  amount,  the  com^ 
mon  counts  are  in  general  of  no  avail:  Waynam  v.  Bend,  1  Camp, 
175 ;  Chit.  B.  364.  And  a  person  who  becomes  party  to  a  bill  or  note, 
as  a  mere  surety,  is  not  liable  under  the  common  counts :  Wells  v.  Gir-' 
lingt  3J,B.  Moore,  79. 

The  instrument  itself  will,  it  is  said,  when  duly  stamped,  in  certain 
cases,  be  evidence  in  support  of  the  counts  for  money  lent,  paid,  had, 
and  received,  and  that  founded  on  an  actual  or  supposed  account  stated, 
Ft^ells  V.  Girling,  1  Gow,  Rep.  22,  3  J.  B.  Moore,  79,  s.  c;  but,  ac- 
cording to  Waynam  y.  Bend,  1  Camp.  175,  such  instrument  is  only 
evidence  under  the  money  counts,  as  between  x\\e  original  parties  to  it^ 
Thus,  a  bill  \s  prima-facie  evidence  of  money  lent  by  the  payee  to  the 
drawer,  and  a  note,  of  money  lent  by  the  payee  to  the  maker,  Clarke  v* 
Martin,  1  Ld.  Raym,  758, 1  Burr.  373 ;  and  an  endorsement  13  prima- 
facie  evidence  of  money  lent  by  the  endorsee  to  his  immediate'endorser : 
Bayl  164,  286. 

A  bill  or  note  is  prima-facie  evidence  of  money  paid  by  the  holder 
to  the  use  of  the  drawer  of  the  one  and  maker  of  the  other;  and  a  bill, 
when  accepted,  is  evidence  of  money  paid  by  the  holder  to  the  use  of 
the  acceptor;  and,  if  an  endorser  has  taken  up  a  bill,  he  may,  having 
failed  in  his  first  count  against  the  acceptor,  on  account  of  a  variance, 
recover  under  the  count  for  money  paid :  Pounal  v.  Ferrand,  6  B.  ^ 
C.  439;  Le  Sage  v.  Johnson,  Forr.  Rep,  23 ;  Bayl.  164,  s.  c;  sed  vide 
Gibson  v.  Minet,  1  H.  Bl.  602;  Howie  v.  Baxter,  3  East,  177j 
Cowley  V.  Dunlop,  7  T.  R.  572  ;  Buckler  v.  Buftevant,  3  East, 
72 ;  Simmonds  v.  Parminter,  1  Wils.  186 ;  Chit.  B.  365. 
If  the  drawee,  without  having  eBccts  of  the  drawer  in  his  £*279J 
hands,  accept  and  pay  the  bill  without  having  it  protested,  he 
may  recover  the  amount  in  an  action  for  money  paid,  laid  out,  and  ex-* 
pended,  to  the  use  of  the  drawer:  Smith  v.  Nissen,  1  T.  R.  269 ;  Cow" 
ley  V.  Dunlop,  7  T.  R.  576.  But,  if  he  has  not  actually  paid  the  bill 
in  money,  and  has  only  given  security  for  it,  or  he  has  sustained  any 
costs  or  damage,  he  cannot  recover,  unless  the  declaration  be  special:  9 
East,  169  J  8  T.  R.  610  -,1  T.  R.  204. 

A  bill,  as  well  as  a  note,  Km.  M.  tit.  Evidence,  •S.  b.  36,  J^orJ  V. 
Hopkins,  I  Salk,  283,  is  prima-facie  evidence  of  money  had  and  re* 
ceived  by  the  drawer  or  maker,  to  the  use  of  the  holder,  BayL  487, 4  ed.. 
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Cites  Crrant  v.  Vaughan^  3  Burr^  1516;  sed  vide  Wcnfttam  v.  Bend^ 
1  Camp.  175.  And  an  itcceptance  is  evidence  of  money  had  and  re- 
ceived by  the  acceptor  to  the  use  of  the  drawer :  Thompson  v.  Morgariy 
S  Camp.  101 ;  BayL  163.  A  bill  wHJ  also  be  evidence  under  the  count 
for  money  had  and  received,  in  an  action  by  the  payee,  who  is  also  the 
drawer,  against  the  acceptor :  ib.  It  has  been  supposed,  that,  in  an  ac- 
tion by  an  endorsee  against  an  acceptor,  the  bill  may  be  given  in  evidence 
under  the  count  for  money  had  and  received :  2  Phil.  JSv.  50 ;  sed  vide 
JVaynam  v.  Bendy  1  Camp.  175;  Enon  y.  Bvssell,  4  M.  ^  S.  507; 
Wells  V.  Girling,  Gow,  22;  3  Moore,  79,  s.  c;  Chit.  B.  366. 

A  bill  will  be  evidence  under  the  account  slated  in  an  action  by  the 
payee,  who  is  also  drawer,  or  by  the  drawer  against  the  acceptor:  p, 
Mbott,"  C.  </.,  Rhodes  v.  Gentj  5  B.  fy  ^.  245.  It  has  been  said,  an 
acceptance  is  evidence  of  an  account  stated  by  the  acceptor  with  the 
holder  of  the  bill :  Israel  v.  Douglas,  1  H.  Bla.  239;  sed  vide  Taylor 
T.  Higgins,  3  East,  169;  Whitwell  v.  Bennett,  3  B.  if  P.  559.  An 
admission  of  the  deft,  may  be  proved  as  evidence  of  an  account  stated 
under  that  count :  Hi^hmore  v.  Primrose,  5  M.  fy  S.  65 ;  fVade  v. 
Beasley,  4  Esp.  Rep.  7. 

Evidence  in  Answer  to  Defence,  of  defect  of  stamp,  incapacity  to 
contract,  illegal  consideration,  want  of  consideration,  improper  present- 
ment, laches  of  holder,  giving  time  to  parties,  pit.  an  outlaw,  bankruptcy, 
award,  and  satisfaction,  &c.  The  answers  which  pit.  should  be  prepared 
to  show,  in  making  out  his  case  against  the  intended  defence,  will  be 
found  interspersed  amongst  the  various  defences  which  it  will  be  here- 
after seen  deft,  nray  set  Mp,post.  It  will  be  there  found,  that  deft  must, 
an  some  cases,  take  some  preliminary  steps  before  he  can  compel  pit.  to 
adduce  evidence  under  this  head :  such  as  his  giving  pit.  a  notice  of  the 
intended  defence,  &c. 

Damages.}    Pit  may,  in  most  cases,  recover,  1st  the  principal  sum 
due;  2d.  interest;  3d.  all  incidental  expenses  occasioned  by  the  non- 
acceptance  or  non-payment,  re-exchange,  costs  of  his  dishonour^  pro- 
■  vision,  &c. 

With  respect  to  the  principal  Sum,  pit  will,  in  general,  be  entitled 
to  recover  to  its  full  amount.  A  partial  failure  of  the  consideration  will, 
in  general,  be  no  defence  of  the  quantum  to  be  deducted  on  that  account, 
as  it  is  matter,  not  of  definite  computation,  but  of  unliquidated  damages, 
post.  Where  the  holder  or  endorsee  of  an  accommodation-bill  takes  lU 
knowing  it  to  be  such,  and  advances  on  it  but  part  of  the  amount,  he  can 
only  recover  as  much  as  he  has  really  paid,  Wiffen  v.  Roberts,  I  Esp. 
Rep.  261 ;  and,  where  the  deft  accepted  a  bill  of  £415,  to  accommodate 
P.  and  Co.,  P.  and  Co.  endorsed  it  to  their  bankers  for  value,  and  became 
bankrupts,  the  bankers  knew  it  to  be  an  accommodation  acceptance,  and 
their  demand  against  P.  and  Co.  was  £205  only,  in  action  by  them  upon 
this  acceptance,  it  was  held,  they  could  only  recover  the  £205 :  Jones  v. 
Hibbertp2  Stark.  304.  If,  in  an  action  by  the  endorsee  against  the  drawer 
or  acceptor,  he  has  received  any  part  from  the  acceptor  or 
[*280]  drawer,  he  can  *only  recover  the  balance,  as  it  operates  so  far 
as  a  satisfaction,  1  H.  B.  88;  but,  if  the  part-payment  be  re- 
ceived fr6ni  the  first  endorser,  he  may  recover  the  whole  amount  a^insl 
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the  drawer  or  acceptor:  Walwyn  V.  St.  QuiMin^  1  S.  4«  P.  638 ;  a, 
l^ls.  262  J  1  BosCj  10.  However,  *^  where  a  bill  is  given  for  money 
really  due  from  the  drawee  to  the  drawer,  or  is  drawn  in  the  regular 
course  of  business,  in  such  case  Ibe  endorsee,  though  he  has  not  given 
to  the  endorser  the  full  amount  of  the  bill,  yet  may  recover  the  whole,, 
and  be  the  holder  of  the  overplus  above  the  sum  he  has  really  paid  to 
the  use  of  the  endorser,"  p.  Ld.  Kenyon.  But  this  rule  only  applies 
where  there  is  some  person  to  receive  the  overplus :  Fierson  v.  Duhp, 
Cowp.  571. 

As  to  bills  payable  by  instalments, /?o^/,  281. 

Interest.']  As  to  when  interest  is  recoverable,  it  is  so  in  an  action  on 
a  bill  or  note,  as  a  debt,  when  it  is  stipulated  for  in  the  bill,  and  as  da- 
mages when  not  specified,  1  ^tk.  151 ;  Cameron  v.  Smithy  2  B.  fy  ^d,^ 
305  ;  and,  if  the  delay  of  payment  arose  from  the  holder's  neglect,  it  may 
be  withheld:  p.  Bailey ^  t/*.,  ai.,  308.  .  And,  when  the  note  bad  been 
overdue  thirty  years,  the  jury  withheld  it,  and  the  court,  on  motion^ 
could  not  increase  the  verdict  by  giving  it:  De  Belloni  v«  Ld,  fVater-^ 
parky  I  D.  fy  B.  16  ;  and,  after  a  tender,  it  has  in  aome  cases  been  with- 
held :  Defit  V.  Dunny  2  Camp.  296. 

The  pit.  must  produce  the  bill  to  entitle  him  to  recover  it:  Fryer  v. 
Broomy  B.  Sr  M.  145.    But  pit  need  not  prove  a  protest  to  entitle  him 
to  interest,  whether  against  the  acceptor  or  maker  of  the  bill  or  note,  or  the 
drawer  or  endorsers :  5  Taunt.  240 ;  2B.fy  A.  305,  696.     Nor  does  it 
seem  essential  that  he  should  have  declared  on  MCFaine  v.  Fritchard^  2 
C.  fy  F.  558.     AfA  he  may  recover  under  a  particular,  merely  stating 
the  action  to  be  brought  "  to  recover  the  amount  of  a  note,  &e. ,  of  £lOOr" 
Blake  v.  Larvrence,  4  Esp.  Sep.  147.    The  interest  is  to  be  eomputecb 
in  general  from  the  time  the  bill  or  note  Would  regularly  have  been  paya-^ 
ble :  Bayl.  279.    Thus,  if  the  bill  or  note  be  payable  after  date,  an  arc-  ■ 
tion  against  the  acceptor  of  the  bill,  and  the  maker  of  a  note,  payable  at  a 
given  time,  after  date  or  sight,  interest  is  recoverable  from  the'day  on 
which  they  became  due,  without  proof  of  any  demand  :  3   Ves.  134;  3 
Bing.   353.      So,  upon  a  bill   or   note  payable  on   presentment,   in" 
terest  muA  be  computed  from  the  presentment:  Bayl.  279;    Blaney 
▼.  Bradley y  Bla.  761.     And,   if,  at  the  time,  a  bill  fall  dtfe,  there 
is  no  person  to  recover  on   it,   as  where  the  holder  dies  intestate^ 
and  administration  be  not  taken  out,  the  acceptor  will  be  liable  only 
from  the  time  the  administrator  demands  payment  of  the  principal^ 
Murray  v.  E.  I.  Comp.  6  B.  fy  A.  204 ;  but  interest  is  payable  from 
the  date  of  the  bill  or  note,  if  it  appear  to  have  been  for  money  lent^ 
Bayl.  27a;  or  it  promises  to  pay  on  demand,  ib,,  Weston  v.  Tomlin-- 
Sony  p.  Mhotty  C.J,y  cited  Chit.  B,  422;  or  it  specify  a  sum  payable 
after  date,  «  with  lawful  interest  for  the  same:"  B.  ^  M.  881;  Hennes- 
ley  V.  Nashy  1  Stark.  452.     Where  the  action  is  against-  the  drawer  of 
a  foreign  bill,  dishonoured  for  non-acceptance  here,  and  where  pit.  is 
.    allowed  a  per-centage,  as  of  10  per  cent.,  he  is  only  entitled  to  interest 
from  the  day  the  bill  ought  to  have  been  paid,  Gaul  v.  M^Intoshy  3 
Camp.  51 ;  but  where  there  is  no  such  allowance,  the  pit.  is  entitled  to 
interest  from  the  day  the  bill  was  dishonoured  for  non-acceptance:  Har^ 
rison  v.  Dicksouy  ib.y  n. 
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jls  to  the  Sate  of  Interest.']  Five  per  cent  is  usually  allowed  in  this 
country,  5  Vea.  803;  but  the  jury  may  allow  either  four  or  five,  accord- 
ing to  their  judgment  of  the  value  of  money,  p.  Bailey^  J.^  2  B.fyA* 
308;  and,  in  the  case  of  a  foreign  bill,  it  il^ay  be  regulated  by  the  rate 
of  interest  established  in  the  country  where  the  bill*  is  drawn :  so,  upon 
a  bill  drawn  in  Bermuda  on  England,  which  ought  to  have  been  paid  ia 
England,  the  pit.  recovered  H  percent  interest,  such  being  the 
[*281]  rate  of  •interest  at  Bermuda,  Congan  v.  BankSy  cited  Chit.  B. 
43d;  but  the-acceptor  can  never  be  liable  to  pay  more  than  the 
legal  rate  of  interest  in  the  place  where  the  bill  isd«e:  IVorsley  v. 
Crawford^  2  Camp.  446.  When  a  bill  is  payable  by  instalments,  the 
pit  is  only  entitled  to  recover  the  instalments  due  at  the  time  oC^  the 
trial,  an*  the  interest  thereon,  Ashford  v.  Hand^Jlndr.  370;  Robin-- 
eon  V.  Bland,  2  Burr.  1085 -,  1  H.  B.  547  {contra^  Beckwith  v.  Nott^ 
Cro.  J.  505),  unless  it  contain  a  clause  that  they  shall  not  become  due  } 
and  the  interest  is  to  be  calculated  on  the  wlv^le  sum  remaining  unpaid, 
and  not  on  the  respective  instalments,  when  they  would  become  paya- 
ble I  Blake  v.  Lawrence^  4  Esp4Rep.  147.  Interest  ceases  in  general  at 
the  time  when  final  judgment  may  be  signed  :  BayL  279;  Bun  1077^ 
Interest  was  refused  beyond  the  time  of  verdict,  even  where  pit  had 
been  unjustly  delayed  more  than  two  years:  Jarold  v.  Rowe^  8  Price, 
S80I  Interest  has  been  allowed  in  trover  for  bills  from  the  date  of  the 
final  judgment,  upon  all  such  as  had  been  received  before  the  judg- 
ment, and  upon  all  such  as  had  been  received  afterwards,  from  the  time 
of  the  receipt,  Atkins  v.  Wheeler,  2  N.  R.  805j  but  it  was.  held  at  N.  P., 
that  interest  oould  not  be  recovered  after  the  time  of  conversion:  Mer^ 
£er  F.  JoneSf  3  Camp.  All. 

Expenses  of  Dishonour,  Pr^test^  ifc.]  The  expense  incurred  by  the 
holder  of  a  bill,  at  the  time  of  its  dishonour,  is  the  charge  for  noting  and 
protesting;  but  the  antecedent  parties  are  liable  for  re-exehange,  or  the 
usual  damages,  postage,  &c.:  Bay  I.  282 1  De  Tastet  y.  Baring,  11 
East,  28d. 

Re-exchange^]  When  a  foreign  bill  is  dishonoured  in  the  country 
in  which  it  was  payable,  and  returned  to  that  in  which  it  was  drawn,  and 
there  taken  up  by  the  payee  or  other  party,  he  is  entitled  to  recover  re- 
exchange.  But  pit  must  prove  that  there  was  at  the  time  a  course  of 
re-exchange  between  the  countries  through  which  the  bill  has  been  ne- 
gotiated, Be  Tastet  v.  Baring,  II  East,  269;  as  well  as  the  amount  of  • 
such  re-exchange,  Cullen,  172«  Bat  it  is  not  necessary  for  him  to  prove 
that  he  has  actually  paid  it,  ib.\  and  pit  may  recover  against  the  drawer 
the  whole  amount  of  the  re-exchange  occasioned  by  a  circuitous  mode  of 
returning  the  bill  through  the  various  countries  in  which  it  has  been  ne- 
gotiated, and  different  hands  upon  each  return;  and  that  though  the  non- 
payment  of  the  bill  arose  from  a  law  of  the  country  on  which  it  was 
drawn,  passed  to  prohibit  such  payment:  Mellish  v.  Simeon,  2  IL  B. 
378.  Pit,  when  holder  of  a  note,  by  which  he  has  the  9ption  of  being 
paid  either  at  the  place  where  it  was  made,  or,  *<  according  to  the  course 
of  exchange,  may  insist  upon  being  paid  according  to  such  course  of  eX'^ 
change  as  exists  between  them  when  the  note  became  due:"  Bayi.  283; 
Pollard  V.  Merries,  SB.^P.  S35.  Though,  between  this  country  aad 
India^  there  appears  to  be  no  distinct  course  of  re-excfaange,  yet,  ^Qa 
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the  return  of  a  bill  drawn  here  for  the  payment  of  pagodas  in  the  Bast  In- 
dies, the  practice  is  to  allow  for  the  sum  payable  by  the  bill,  ioteresty  and 
all  incidental  charges,  after  the  rate  of  IOj.  for, each  pagoda,  and  five  per 
cent,  thereon,  from  the  expiration  of  30  days  after  notice  of  the  bill's 
dishonour:''  Bay,  284;  Jiiiriol  v.  Thomas^  2  T.  B.  52.     An  acceptor 
is  never  liable  for  re-exchange:  Napier  v.  S^neideVf  12  East^  420^ 
Woolsey  v.  Crawford^  2  Camp.  445.     Upon  the  subject  of  damages  on 
the'protest  apd  dishonour  of  a  bill,  where  it  appeared  that  a  bill  drawn 
in.Demerara  had  been  sent  back  dishonouk-ed  and  protested,  and  the  pit 
claimed  xiamages  to  the  amount  of  £25  per  cent.,  which  was  considered 
to  be  the  amount  of  the  loss,  but,  as  the  bill  for  £500  had  been  sent  back 
dishonoured,  protested  for  the  whoie^  as  j6400  had  been  paid  on  it,  and 
that  the  usu^l  practice,  in  s«ch  cases,  was  to  retain  the  dishonoured  bill 
here,  and  send  a  protest  to  Demerara,  where,  upon  the  arrival 
of  the  protest,  security  was  demanded  *and  given  by  the  draw-  [*282] 
ers,  and  that  the  whole  of  the  loss  from  the  dishonour  was  not 
incurred,  unless  the  bill  in  the  result  was  not  paid,  only  JS25  damages 
were  allowed  on  the  j^lOO  which  had  not  been  paid:  Laing  v.  Barclay 
and  oiAers,  3  Siark.  42. 

Drawer,  who  is  also  Patsx,  agaiKst  Acceptor. 
Proof  of  BUI.]    The  bill  must  be  produced  and  proved^  as  directed 
ante,  274  to  276. 

•  Proof  of  JScceptance.']  The  deft's  acceptance  of  the  bill  must  be 
proved.  With  respect  to  what  is  a  sufficient  acceptance,  by  1  and  2  O. 
4,  c.  78,  s.  2,  every  acceptance  of  an  inland  bill  must  be  in  fvrifing 
upen  the  bill,  or,  if  there  be  several  parts  of  the  bill,  oil  one  of  such 
part^.  An  inland  bill  cannot  be  protested  for  non-payment,  unless  it 
has  been  accepted  in  writing:  8  and  9  ff.  3jC,  17,  s.  1. 

In  the  case  of  foreign  bills,  a  valid  acceptance  may  be  by  parol,  or  by 
writing  on  the  bill  itself,  or  on  another  paper,  as  by  letter,  undertaking  to 
accept  bills  already  drawn:  Clarke  v.  Cock,  4  East,  71;  ex.  p.  Dyer, 
6  Fes.  9.  A  letter  from  the  drawees  of  a  foreign  bill  here,  to  the  drawer 
in  Ameriei,  stating  that,  their  prospect  of  security  being  better,-  they 
would  accept,  or  certainly  pay  the  bill,  is  a  valid  acceptance,  though  ihey 
had  previously  refused  to  accept  the  bill,  and  again  refused  payment  of  it^ 
when  presented  for  payment,  and  though  the  letter  was  not  received  in 
America  till  after  the  bill  became  due:  Wynm  v.  Baikes,  5  East,  514. 
A  collateral  writing,  saying  that  t  foreign  bill  <<  shall  meet  with  due 
honour,"  Clarke  v.  Cock,  4  Eastj  57, 1  ^tk.  621,  Wynne  v.  Baikes,  5 
East,  520,  <<  or  that  the  holder  may  rest  satisfied  as  to  payn^ent,"  1  Str. 
648,.  Ff^ynne  v.  Baikes,  5  Eastj  514,  Clarke  v.  Cock,  4  ib.,  51,  or 
a  direction  by  the  drawer  to  a  third  party  to  pay  the  sum  in  the 
bill  out  of  a  particular  fund,  B.  N.  P.  270,  it  is  a  sufficient  acceptance. 
So,  transcribing  the  word  "accepted,"  •<  presented,"  ^* seen,"  or  even 
the  day  of  the  month,  Comb.  401,  amounts  to  an  acceptance  of  a 
foreign  bill,  3  Burr.  1663,  2  ^tk.  611 ;  and  it  is  sufficient  acceptance 
if  the  party  write  "accepted,  C.  N.,"  3  Moo.  91,  5  East,  520,  Pier- 
son  v.  Dunlop,  Cowp.  571  j  or  the  words  "  not  accepted"  will,  in 
son^e  instances  amount  to  an  acceptance :  as,  where  it  is  accompanied 
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by  circumstances  which  may  show  an  intent^)n  to  deceive  the  party 
presenting  it:  BayL  78.  But  it  is  no  acceptance  if  the  drawee  ap- 
prise the  party  at  the  time,  that  what  he  had  written  was  no  accept- 
ance :  lb.  A  verbal  acceptance  of  a  foreign  bill  is,  as  we  have  seen, 
sufficient;  but  it  is  no  acceptance  where  the  drawer,  on  presentment, 
said, "  there  is  your  bill-*^it  is  all  right,"  1  Esp.  Rep,  17;  and  the  words, 
<^your  bill  shall  have  attention,"  were  deemed  too  ambiguous  to  admit 
of  an  acceptance,  unless  evidence  be  adduced  to  show  that  these  particu- 
lar words  denoted  an  acceptance  between  the  parties:  Rees  v.  Warwick^ 
8  B.  fy  %A,  113.  A  verbal  promise  to  accept,  though  the  party  expressly 
defer  a  written  acceptance,  as,  where  he  says  ^^  leave  the  bill,  and  I  will 
accept  it,"  Is  a  complete  acceptance;  and  a  verbal  promise  to  accept  a 
returned  bill  when  it  shall  come  back  is  binding,  if  it  do  come  back: 
Cox  V.  Coleman^  MS.  6  Oeo.  2  BayL  134.  Saying,  <<send  the  bill 
to  my  counting-house,  and  I  will  give  directions  for  its  being  accepted," 
is  not,  of  itself,  an  acceptance :  the  bill  must  be  sent  to  the  counting- 
house:  BayL  147;  Anderson  v.  Hick^  3  Camp^  179. 

A  constructive  acceptance  will,  in  some  cases,  render  the  acceptor 
liable  on  foreign  bills ;  as,  where  a  bill  is  left  for  the  express  purpose  of 
being  accepted,  and  the  bill  is  kept,  under  particular  circumstances,  aa 
unreasonable  length  of  time,  or  other  act,  which  induces  the  holder  not 
,  to  protest  it,  or  which  is  intended  to  surprise  him,  and  induce  him  to 
consider  the  bill  as  accepted :  Clavey  v.  Dolbin^  R.   Temp. 
[*283]  Hard.  278.     Where  the  *drawee,  as  soon  as  he  received  the 
'  bill,  transmitted  it  to  the  acceptor,  desiring  him  to  accept  and 

hand  it  over  to  plt.^s  agent  in  London,  which  was  the  usual  mode  of 
deding  between  the  parties,  pit.  hearing  nothing  of  his  bill  from  his 
agent,  wrote  to  deft,  as  to  the  delay,  who  replied  that  he  had  retained 
the  bill  because  he  once  meant  to  accept  it,  which  he  now  declined  do- 
ing, Ld.  Ellenb.  said,  such  a  retention  was  as  much  an  acceptance  as  if 
he  had  written  his  name  upon  the  face  of  it :  Harvey  v.  Martin^  I  Camp. 
425,  71.  The  question  of  reasonable  time  will  necessarily  depend  upon 
the  facts  of  each  particular  case,  and  the  conduct  of  the  parties :  p.  Ab- 
bott,  C.  J.,  Mason  v.  Barf  2B.fyA  36.  The  mere  non-return  of  the 
bill,  unaccompanied  by  any  other  act,  or  the  disfiguring  or  even  destroy- 
.  ing  the  billj  will  not,  of  itself,  constitute  an  acceptance,  Jeune  v.  Ward, 
I  B.  fy  A.. 653,  2  Stark.  326,  s.  c;  Ellenb.  C.  J.  diss.'j  and  the  drawee 
may  erase  his  acceptance  previous  to  any  communication  of  his  having 
accepted  the  bill :  Cox  v.  Tory,  5  B.  fy  Ji.  474.  By  the  usage  of  trade 
in  London,  it  is  usual  for  bankers  on  whom  checks  are  drawn  to  retain 
them  till  five  o'clock  in  the  afternoon  of  the  day  they  are  presented  for 
payment,  and  it  may  then  be  returned  any  time  before  that  hour,  though 
it  have  been  previously  cancelled  by  mistake :  Fernandez  v.  Glyn,  1 
Camp,  490. 

An  acceptance,  being  an  absolute  undertaking  to  pay,  may  be  made 
even  after  the  time  appointed  by  the  bill  for  payment,  p.  Ld.  Ellenb. 
in  Wynne  v.  Bankes,  5  East,  521,  Chit.  B.  169;  and  even  after  a  prior 
refusal  to  accept,  i6.,  so  as  to  bind  the  acceptor,  who  would,  in  such 
case,  be  liable  to  pay  the  bill  on  demand:  ib. 
An  ctbsolute  acceptance  is  an  engagement  to  pay  the  bill  according  to 
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its  tenor:  Chii.  B.  l?d.  Such  acceptance  is  usually  made  by  writing  on 
the  face  of  the  bill  <<  accepted,*'  and  subscribing  the  acceptor's  name,  or 
by  doing  either  alone.  However,  on  a  written  acceptance  by  any  other 
person  than  the  drawee,  it  would  seem  essential  that  his  name  should 
appear :  BayL  142.  When  the  bill  is  payable  at  sight,  the  day  of  the 
acceptance  should  be  also  written,  Beawesy  PL  2QQ\  but,  if  the  accept* 
ance  appears  to  have  been  written  by  the  deft  under  a  date  which  is  not 
in  his  band-writing,  the  date  is  evidence  of  the  time  of  acceptance;  as  it 
is  the  usual  course  of  business  for  a  clerk  to  write  the  date,  and  for  the 
party  to  write  his  acceptance  under  it :  Glossop  v.  Jacobs  4  Camp.  227. 
A  mark  put  on  a  check  by  a  London  banker,  to  show  that  the  drawer 
has  effects  in  his  hands,  and  that  it  will  be  paid,  amounts  to  an  accept- 
ance ;  as  it  is  the  practice  of  London  bankers,  if  one  banker  holds  a 
check  drawn  on  another,  and  presents  it  after  four  o'clock,  not  then  to 
pay  it,  but  to  put  such  a  mark  on  it,  and  it  is  in  consequence  paid  next 
day  at  the  clearing  house :  Robson  v.  Bennet,  2  Taunt.  388 ;  see  further 
Chit.  B.  173  to  178. 

A  conditional  acceptance  depends  on  a  contingency,  and  is  an  en- 
gagement to  pay  according  to  the  tenor  of  such  acceptance,  and,  as  it 
seems,  becomes  absolute  so  soon  as  the  conditions  of  it  are  performed. 
The  pit  cannot  recover  on  it  unless  he  prove  that  the  condition  has  been 
performed.  Swan  v.  Cox,  1  Marsh.  176,  or  prove  a  sufficient  excuse 
for  the  non-performance :  Leeaony.  Pigoif  BayL  187 ;  Bowes  v.  Hoioe^ 
5  Taunt.  30.  Any  act  which  evinces  an  intention  not  to  be  bound  un* 
less  upon  a  certain  event,  is  a  conditional  acceptance;  as,  where  th^ 
drawee  of  a  bill  on  account  of  a  cargo  consigned  to  him  writes  that  it  will 
not  be  accepted  till  a  cargo  of  wheat  arrives,  the  deft,  is  liable  as  acceptor 
on  such  arrival :  Miln  v.  Presty  4  Camp.  393.  Saying,  <^send  the  bill 
to  my  counting-house,  and  I  will  give  directions  for  its  being  accepted," 
is  not  of  itself  an  acceptance ;  the  bill  must  be  sent  to  the  counting- 
house:  BayL  147;  Anderson  y.  Hicky  3  Camp.  179.  So,  "an  ac- 
ceptance to  pay  when  remitted,"  is  a  conditional  acceptance,  BayL  153; 
and  pit.  must  give  evidence  to  show  that  he  had  remitted ;  Banbury  y. 
Lessei,  2  Str.  1211.  So  an  answer  by  a  drawee,  who  lived  in  London, 
that  a  ship  was  consigned  to  him  and  a  person  in  Bristol,  and 
that,  till  he  knew  to  which  port  the  ship  *  would  come,  he  could  [*284j 
not  accept,  connected  with  a  subsequent  answer,  that  the  bill 
was  a  good  one,  and  would  be  paid,  though  the  ship  should  be  lost,  was 
held  a  conditional  acceptance  only ;  it  being  clear  that  the  drawee  look- 
ed for  an  opportunity  of  reimbursing  himself,  and  had  three  events  in 
contemplation — ^the  ship's  arrival  at  Bristol,  her  arrival  at  London,  and 
her  loss  :  in  the  two  latter  he  should  have  the  opportunity,  and  there* 
fore  accepted,  and  in  the  former  he  should  not,  and  did  notacce|M:iBayA 
153 ;  Sproat  v.  Mathews  1  T.  R.  182.  So^  an  answer  by  the  dhiwee 
that  he  could  not  accept  until  a  navy  bill  should  be  paid,  will  operate  as 
an  absolute  acceptance  upon  the  payment  of  the  navy  bill :  Pierson  r. 
Dunlopy  Cowp.57l.  If  the  drawee  says  he  cannot  accept  without  fur- 
ther directions  from  J.  S.,  and  J.  S.  afterwards  desires  him  to  accept, 
and  draw  upon  A.  B.  for  the  amount,  the  mere  drawing  upon  A.  B.  will 
not  ouke  this  an  acceptance,  although  the  actual  payment  of  the  bill  opon 
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him  may:  BayL  156;  Smith  y.  Missen^  1  T.  R.  269.  And  a  promiae 
to  accept  in  future,  made  on  an  execulory"  consideration,  will  not  bind 
ivhile  the  eonaideration  remains  executory,  unless  it  influence  some  per- 
son to  take  or  to  retain  the  bill :  BayL  145:  Pillans  v.  Van  Mteropy  3 
Burr,  1669.  If  a  man  purposes  making  a  conditional  acceptance  only, 
he  should  be  careful,  if  he  make  it  in  writing,  to  express  the  conditions 
therein;  for  it  may  at  least  be  doubtful  whether  parol  evidence  of  such 
conditions  would  be  admissible :  if  it  were,  the  onus  of  proving  them 
would  be  upon  the  acceptor,  and  the  proof  would  be  of  no  avail  if  the 
holder,  or  any  person  under  whom  he  claims,  took  the  bill  without  no-* 
tice  of  such  conditions,  and  gave  a  valuable  consideration  for  it:  BayL 
155. 

The  acceptance  may  be  general^  to  pay  any  where,  or  specialj  to  pay 
at  a  particular  place.  According  to  the  late  act,  1  and  2  G.  4,  c.  78,  an 
acceptance,  stating  the  bill  to  be  payable  at  a  banker's  or  particular 
place,  is  not  a  special  acceptance,  unless  it  expressly  state  the  bill  pay- 
able at  that  place  only,  and  not  otherwise^  or  elsewhere*  As  to  pre- 
sentment of  such  hxWypostf  286. 

A par/ta/ acceptance  varies  from  the  tenor  of  the  bill;  as,  where  it 
is  made  to  pay  part  of  the  sum  for  which  the  bill  is  drawn,  JVegersloffe 
V.  Keene,  1  Sir,  214,  Chit.  B.  182,  or  to  pay  at  a  difieFehttime,il/<7//oy, 
ISSd,  Bay.  67,  Walker  v.  Jitwood,  11  Mo.  190,  or  place:  see  the  cases 
pf  Sebagv.  Mitbol,  4  M.  Sr  S.  462;  Oammon  v.  Schmoll,  5  Taunt. 
344,  post;  p.  Mboitj  /.,  Coune  v.  Halsally  4  B.  fy  A.  198-9;  Chit. 
B.  182.  An  acceptance  may  also  vary  from  the  tenor,  in  the  manner  ia 
which  the  acceptor  undertakes  to  pay  the  bill,  Petit  v.  Benson^  Comb. 
452;  as,  for  inatance,  part  in  money,  and  part  in  bills,  or  payable  at  a 
banker's,  be.  Where  an  acceptance  varies  in  a  material  respect  from 
the  tamor  of  the  bill,  if  the  holder  intend  to  resort  to  the  other  parties  to 
the  bill  in  default  of  payment,  he  should  immediately  give  notice  to 
them  of  such  conditional  or  partial  acceptance,  Mar,  68,  85,  Baton  y. 
JVinieTy  1  Taunt.  422-8,/?.  Bay  ley  y  J.,  in  Sebag  v.  Mitboly  4  M.  Sr 
8. 466,  Chit.  B.  182,  and  should,  if  he  meant  to  avail  himaelf  of  the  ac* 
ceptance,  express  in  his  notice  the  nature  of  it ;  for  any  act  from  whence 
it  may  be  collected  that  the  holder  does  not  acquiesce  in  the  acceptance, 
such  as  a  general  notice  of  non-acceptance,  will  be  a  waiver  of  it :  Sproat 
y.  Matthews,  1  T.  R.  182 ;  Bentinek  v.  Dorrien,  6  Easty  200;  BayL 
116  ;  Chit.  B.  182. 

With  respect  to  the  effect  of  the  acceptance,  Mr.  Chitty  observes, 
that,  if  absolute,  the  acceptor  is  liable  to  pay  it,  according  to  the  tenor 
of  the  bill,  Both.  PL  164,  L^tky  v.  Mills,  4  T  R.  174,  and,  if  con- 
ditional or  partial,  he  is  liable  to  pay  according  to  the  tenor  of  the  ac- 
ceptasce:  Poth.  PL  115,  6,  7.  A  drawee,  having  accepted  a  bill  after 
a  condition  annexed  thereto  by  the  endorser,  is  bound  thereby,  and  need 
not  pay  the  bill  until  the  condition  be  performed :  Robertson  v.  Ken- 
sington, 4  Taunt.  30.  He  is  prtmartVy. liable  to  pay  the  bill:  Laxton 
V.  Peat,  2  Camp.  187,  n.  If  he  accepted  the  bill  without 
[*285]  value,  and  for  the  accommodation  of  the  *plt.,  he  may  resist 
the  payment,  and  show  the  acceptance  was  partly  only  for  yalue, 
and,  as  to  residue,  thft  it  was  for  the  pit's  aciM>mmodatioii :  Darnell  v. 
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WllHamBy  8  Stark.  166;  Chit.B.  69.  As  the  interests  of  third  per^ 
sons  are  generally  involved  is  the  eflBcacy  of  a  bill,  an  acceptance  will^ 
when  the  bill  is  in  the  hands  pi  m  third  person  who  has  ^iven  value  for 
it,  and  who  became  the  holder  before  it  was  due,  be  obligatory  on  the 
acceptor,  though  he  received  no  consideration,  and  that  cir(;umstance 
were  known  to  the  holder,  Simmonds  v.  Parminter^  1  fViis.  187-8| 
Knox  V.  Smith,  3  Esp.  Rep.  46,  Chit.  B.  183]  as  the  object  of  an  ac-  • 
commodation  acceptance  is  to  enable  the  party  accommodated  to  obtain 
money  or  credit  from  a  third  person ;  and,  therefore,  tlie  want  of  con*' 
sideration  furnishes  no  defence  to  one  who  has  advanced  money  on. the 
eredit  of  the  acceptor,  thouji^h  he  may  hifve  been  defrauded  by  the  drawer: 
ib.  ibid;  ex.  p.  Marshall^  1  Jltk.  231.  See  further^  as  to  defence  of 
want  of  consideration,  post;  as  to  how  far  acceptance  is  revocable,  see 
post;  and  when  the  acceptor  is  discharged,  post. 

The  acceptance  admits  the  drawer's  ability,  and  the  acceptor  cannot 
set  up  as  a  defence  the  want  of  it:  Taylor  v.  Croker^  4  Esp.  Sep.  187| 
sed  vide  4  Price^  300.  It  admits  the  drawer^s  handwriting  to  the  bill^ 
and,  if  drawn  by  procuration,  the  procuration,  Robinson  v.  YarroWt  7 
Taunt*  455,  Porthouse  v.  Parker ,  1  Camp.  83.;  see,  however,  Allport 
y.  Meek^  4  Carr.  Sp  Paynty  267;  and  it  is  no  defence  for  an  acceptor  by 
an  action  for  a  bona  fide  holder,  that  the  drawer's  name  hair  been  forced? 
Price  V.  Neal,  3  Burr.  1354:  1  IV.  Bla.  R.  390,  s.  c;  Smith  v.  Ches^ 
ierj  1  T.  R.  655 ;  and  see  further,  infra.  If  the  bill  be  drawn  in  the 
Dame  of  a  firm,  the  acceptor  cannot  object  that  it  was  drawn  by  a  single 
person:  Bass  v.  Clive,  4  M.  fy  S.  \3.  An  acceptance  by  an  executor 
on  account  of  debts  due  from  his  testator  is  an  admission  of  assets,  and  will 
therefore  make  him  personally  responsible  in  case  there  be  no  effects  of 
the  testator  in  his  hands :  Semb.  King  v.  Thorn,  1  T.  R.  487 ;  Chit.  B. 
7  td.  If  the  holder  of  a  bill,  the  acceptance  of  which  turns  out  tQ  have 
been  forged  by  an  endorser,  delivers  it  up  to  him,  and  receives  a  fresh 
bill,  be  may  isecover  upon  the  latter,  unless  there  was  an  agreement  be« 
tween  him  and  such  endorser  to  stifle  a  prosecution  for  the  forgery  s 
WallcLce  y.  Hardacre^  1  Camp.  45. 

^s  to  the  Mode  of  proving  Acceptance.']  The  torittten  acftieptanetf 
must  be  proved  by  evidence  of  the  handwriting,  ante^  2176,  or,  if  thereL 
be  a  subscribing  witness,  by  calling  him,  ante,  ib.\  or  by  the  party's  ad^ 
missions,  ante,  277.  If  the  deft,  acknowledges  his  handwriting,  of 
promises  to  pay,  Jones  v.  Morgan, »  Camp.  474,  or  pays  part,  Vaughan 
▼.  Fuller^  2  Str.  1246,  it  is  a  sufficient  admission  to  dispense  with  any 
further  proof:  ib.,  ante,  277.  If  a  party  to  a  bill,  on  being  asked  if  it 
be  his  own  handwriting,  answer  that  it  is,  and  will  be  duly  paid,  or  if  he 
has  paid  several  other  bills,  accepted  in  the  same  handwriting,  proof  of 
either  of  these  facts  will  preclude  him  afterwards  setting  up  as  a  defence 
the  forgery  of  his  name;  for  he  has  accredited  the  bill,  and  induced  ac« 
ceptor  to  take  it:  Leach  v.  Buchanan,  4  Esp.  Rep.  226;  3  Esp.  Rep* 
60j  1  Marsh.  159.  Where,  in  an  aetian  against  the  acceptor  of  a  bill, 
bis  attorney  gave  a  notice  to  produce  all  papers  relating  to  a  bill  describ-^ 
ed  as  the  bill  in  question,  <<  accepted  by  the  said  deft,"  the  notice  wa» 
held  to  be  prima  facie  evidence  of  the  acceptance:  Holt  v.  Squire,  1 
R.  4*  ^*  ^82«    In  the  case  of  a  conditiomd  acctptance,  if  the  terms  of 
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it  be  ambiguouSy  parol  evidence  may  be  reiorted  to,  to  explain  them: 
Swan  V.  CoXf  1  Marsh,  179. 

If  the  acceptance  of  a  foreign  bill  were  by  parol^  it  ahould  be  proved 
by  calling  the  witness  who  heard  the  drawee  accept;  and,  if  the- answer 
or  undertaking  to  accept  were  given  to  a  clerk,  he  must  be  subpoenaed* 
If  the  acceptance  were  by  an  agent,  ante^  216.  Proof  merely  that  some 
person  at  the  house  of  the  drawee  said  that  the  bill  would  be  taken  up 
when  due,  without  any  evidence  of  such  person^i  having  authority  to 
give  the  answer,  would  be  insufficient:  Sayer  v.  Kitchen^  1  E»p,  Bep* 
209. 

*The  identity  of  the  deft.,  as  to  the  person  who  accepted  the 

[^286]  bill,  must  be  proved.     Slight  evidence  will  suffice;  but  it  is  not 

eBough  merely  to  prove  that  a  person  calling  himself  by  the 

same  name  accepted  the  bill:  B,  N.  P.  171;  Middleton  v.  San^ford^ 

4  Camp.  34;  Parkins  v.  HankshaWy  2  Stark.  239. 

In  an  action  against  several  acceptors  of  a  bill,  or  makers  of  a  note, 
the  handwriting  of  each  must  be  proved,  ante^  277-8,  Grray  v.  Palmer, 

1  Esp.  Bep.  135 ;  one  of  whom  is  competent  to  prove  the  handwriting 
of  the  others:  tA.,  York  v.  Blott^  5  M.  4«  S.  71.  *  If  the  defts.  are  part- 
ners, pit  must  prove  the  partnership  at  the  time  of  the  acceptance:  jvo^/, 
"  Partners.^^  If  a  bill  be  accepted  by  one  of  several  partners,  proof  of 
the  partnership,  and  the  party's  handwriting,  will  be  evidence  to  charge 
the  firm.  Mason  v.  Bumsey,  I  Camp,  384,  except  it  appear  that  the 
pit  bad  notice  that  the  firm  would  not  be  bound  by  the  party's  accept- 
ance, Gallwayy.  Smithson,  10  East,  264;  or  the  bill  was  not  accepted 
for  partnership  purposes,  or  that  there  was  covin  between  the  party  ac- 
cepting and  the  ph.,  Skirreff  v.  Wtlks,  1  East^  48,  Bidley  v.  Taylor, 
13  Eastf  175,  Oreen  v.  Deabin^  2  Stark.  347;  and  it  will  not  be  bind- 
ing, even  though  the  other  partner  be  a  dormant  one  :  Lloyd  v.  Ashley, 

2  C.  4*  P»  138.  The  admission  of  a  partner  concerning  a  partnership 
transaction,  though  made  after  dissolution,  is  sufficient  evidence  to  charge 
the  firm.  Wood  v.  Braddickj  1  Taunt.  104  ;  and,  after  the  partnership 
has  been  established,  an  admission  by  one  partner,  in  an  answer  to  a  bill 
filed,  will  bind  the  firm,  Grant  v.  Jaekson^  Pea.  Bep.  2QSj  Hodenpyl 
T.  Vengerkvedj  Chit.  B.  381 ;  but,  where  there  is  no  partnership,  an 
admission  by  one  party  to  a  bill  will  not  bind  the  other :  1  Esp.  Bep. 
135.  In  an  action  against  three  persons  as  acceptors  of  a  bill,  the  cir- 
cumstance of  two  of  them  having  been  outlawed,  will  not  dispense  with 
proof  of  their  joint  liability,  although  the  deft,  who  alone  pleaded  to  the 
action  was  in  justice  liable  to  pay  the  debt,  Skirreff  v.  Wilks^  1  East^ 
48 ;  but  an  admission  by  one  partner  of  his  partnership  with  his  co- 
defts.,  who  had  been  outlawed,  was  sufficient  proof  of  the  partnershijJ  as 
against  him:  Sangster  v.  Mazzarredo,  1  Stark.  161.  In  an  action 
against  three  partners,  as  drawers  of  a  bill  of  exchange,  drawn  by  an  agent 
en  the  firm  upon  one  of  the  partners,  it  was  held  that  the  acceptance  by 
the  drawer  was  evidence  against  the  three  partners  of  the  bill  having 
been  regularly  drawn:  Porthouse  v.  Parker ^  1  Camp.  82.  The  admis- 
sion of  one  of  several  makers  of  a  promissory  note,  is  sufficient  to  take  the 
case  out  of  the  statute  of  limitations  in  a  separate  action  against  the  others: 
Chit.  S.  374.    Where  one  of  two  defts.,  makers  of  a  note,  suffer  judg^ 
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ment  by  default,  his  signature  must  be  proved  on  the  trial  of  the  other : 
CAU,  B.  SSI,  n.g. 

In  an  action  by  an  executor  against  the  acceptor  of  a  bill,  on  n  pro* 
mise  laid  to  the  testator,  the  pit.  must  prove  that  the  bill  was  accepted 
in  the  tcsUtor's  lifetime:  jUnon.  12  Mod.  447;  Sarel  v.  fVhine,  3 
East,  409. 

Proof  of  Preaenimehif]  In  an  action  against  the  acceptor,  if  the  ac- 
ceptance is  a  general  ene,  as  where  no  place  is  specified  for  payment,  or 
where  a  particular  place  is  mentioned,  without  any  further  expression, 
Bay  I.  157,  it'is  not  necessary  to  prove  presentment,  Turner  v.  Hay  den, 
4  B.fy  C  1,  even  though  such  presentment  has  been  necessarily  averred, 
Freeman  v.  Rennelj  cor,  Mbottf  C.  J.,  May,  1886,  cited  Chii.  B.402, 
Fayle  v.  Bird,  6  B*  ^  C.  531 ;  and,  though  the  acceptor  has  suftained 
damage  from  the  want  of  presentment,  4  B.fy  C.l,  Chit.  S.  7  ed.  192; 
and  an  acceptor  of  a  bill  payable  generally  is  not  discharged,  though  the 
holder  neglect  to  present  it  for  three  or  four  years :  Farqxikar  v. 
Southey,  2  C.  fy  P.  497 ;  I  M.  ^^  M.  14,  a.  c.  '  But,  if  the  acceptance 
be  a  qualified  one,  payable  at  a  particular  place  only,,  and  not  otherwise 
or  elsewhere^  under  1  and  2  G.  4,  c.  78,  or  it  be  made  payable  in  the 
body  of  it  at  a  particular  place,  and  the  contract  is  thereby  qualified,  the 
pit.  must  prove  that  it  was  presented  at  the  place  specified  ip  the  accept- 
ance, Rowe  V.  Young,  2  B,  ^  B.  165;  and  a  demand  at  such 
particular  place  is  *a  demand  on  the  acceptor :  Saunderson  v.  [*287j 
Judge,  H.  B.  509 ;  De  Bergareche  v.  Pillen,  3  Bing.  476. 
A  foreigh  bill  of  exchange  was  drawn  by  A.  upon  C.  &  Co.,  who  resided 
at  Liverpool,  in  favour  of  L.  R.  &  Co.,  and  by  L.  R.  &  Co.  endorsed  to  the 
plaintiffs.  The  bill  was  drawn,  ^<  Sixty  days  after  sight,  pay  to  L.  R.  & 
Co.  in  London^^  &c.  .  It  was  refused  acceptance  by  the  drawee,  but  was 
accepted  under  protest  for  honour  of  the  drawer  by  the  defendants,  as 
follows :— "  accepted  under  protest  for  honour  of  L.  R.  b  Co.,  and  will 
be  paid  for  their  account  if  regularly  protested  and  refused  when  due  ;**• 
this  bill  was  presented  for  payment  at  the  residence  of  the  drawee  in 
Liverpool,  and  protested  at  Liverpool  for  non-payment;  but  it  was  not 
presented  for  payment,  or  protested,  in  London,  where  the  drawees  had 
not  any  house  of  business: — held,  that  the  holders  were  entitled  to  reco- 
ver against  the  acceptors  for  honour ;  and  that  under  these  circumstances 
a  presentment  in  London  and  protest  there  were  not  necessary.  Mitch- 
ell  V.  Baring,  et  aL,  4  Carr.  4'  Payne,  35.  It  is  not  necessary  that  a  bill 
80  accepted  at  a  place  named,  should  be  presented  there  on  the  very  day 
it  becomes  due,  provided  the  money  is  not  lost  by  such  neglect,  Rhodes 
V.  Gent,  5  B.  fy  ^.  244;  and  although  a  presentment  must  be  proved,  • 
yet  it  is  not  necessary  to  show  a  notice  of  dishonour:  Biirrellv.  Lons- 
dale, cor.  Litlledale,  1826;  Roscoe,  Evid.  125.  See  further,  as  to  the 
mode  of,  and  time  for  presenting  a  bill  for  payment,  j^o^/. 

Proof  under  Common  Counts.]    As  to  this,  see  ante,  278. 

Proof  in  Answer  to  Defence.}    As  to  this,  see  the  defences,  post. 

Drawer,  who  is  not  Patee,  against  Acceptor. 
Proof  qf  Return  and  Payment  of  the  Bill.]    When  the  drawer  of  a 
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billV  payable  to  the  order  of  a  third  person,  and  retarded  to  tfnd  taken  up 
by  bim,  sues  the  acceptor,  he  must  prove  such  return  to  him,  and  hit 
paymttit  of  the  bill,  in  order  to  shovir  that  the  riflht  of  action  is  Tested 
in  him:  Simons  v.  Parminter^  1  fVi/s.  185.  I'he  payntent  of  the  bill 
may  be  proved  by  the  payee  or  endorsee,  who  returned  the  bill  }  but 
pit.  must  adduce  some  direct  evidence  of  payment  by  him,  as  a  general 
teceipt,  on  theliack  of  the  bill,'  Is  prima-facit  evidence  of  its  having 
beta  paid  by  the  acceptor,  and  wilt  not  of  itselt  be  evidence  of  payment 
b)  4he  drawer,  though  it  i»  produced  by  him :  Scholty  v.  Walsby^  Pta* 
J?«p.  24;  Pfidv.  VanhattnheTg^%  Vamp,  489. 

Proof  of  Acctptancu^  This  is  tYecessary,  as  in  other  actions  against 
acceptors,  and  as  to  whrch,  see  an/e,  9^.  It  ia  not  necessary  to  prove 
that  th^  acceptor  had  effeets  in  hand|  a^  Ibe  aceeptance  is  itself  j^rimo- 
fadt  evidence  (hat  th#  acceptor  received  value  from  the  drawer ;  Vert 
▼.  LewiSj  3  T.  B.  183.  The  bankruptcy  of  the  acceptor  is  no  defence 
against  the  drawee;^  who  has  paid  the  bill  since  the  baokraptey :  Mead 
▼.  Brahami  3  Jif.  fy  &  91. 

^*  Pats£,  who  is  not  Drawbb,  aoaikst  Acceptok^ 

The  evidence  in  Ihis  case  will  be  similar  to  that  required  in  an  action 
by  the  drawer,  who  is  also  payee,  against  acceptor,  ante^  282  to  287. 
If  a  bill  or  note,  however,  be  payable  to  a  firm  of  A.  B.  and  Co.,  and 
A.  B.  and  C.  D.  sue  thereon,  they  must  prove  that  they  were,  at  the 
time  the  bill  or  note  was  given,  the  component  members  of  such  firm: 
Chit.  B.  389. 

ENI>OBSfilS  AC^AINSfT  AcCSI^Ott^ 

Proof  of  Deft.^s  Acceptance.']  The  pit.  must  prove  the  acceptance 
which  creates  deft-'s  liability,  as  ante^  285. 

Proof  qf  Drawing,']  The  handwriting  of  the  drawer  to  the  drawing 
is  considered  as  admitted  by  the  acceptance,  and  i^ed  not  be  proved, 
and  cannot  be  contradicted  by  the  deft;  and  the  circumstance  of  its 
having  been  forged  constitutes  no  defence,  unless  it  appear  the  bill  was 
accepted  before  the  drawee,  deft,  had  sight  of  the  bill;  in  which  case,  it 
appears,  the  drawer's  handwriting  must  be  proved :  Tree  v.  HawkinSf 
Holt,  C.  550;  Pea.  Evid.  348;  sed  qusere;  see  Chit.  B.  389,  a. 

Proof  of  Endorsement^  when  Necessary.]  In  an  action  against  the 
acceptor  of  a  bill,  all  the  endorsements  stated,  though  some 
[*288]  may  have  *been  unnecessarily  so,  must  be  proved,  Bayl.  870, 
Critchlow  v.  Parry^  S|  Camp.  182,  Chit.  B.  391;  but  the 
necessity  of  this  is  usually  avoided  by  another  count,  omitting  the  unne-' 
cessary  endorsements:  ih.  Chit.  B.  359,  n.  None  of  the  endorsements 
are  admitted  by  the  acceptance.  Smith  v-  Chester,  1  T.  B.  654 ;  and, 
if  (he  bill  be  negotiable  in  the  first  instance  only  by  endorsement,  the 
eoidersee  ph.  must  prove  the  bill  was  endorsed  by  the  person  to  whose 
order  it  was  intended  to  be  made  payable,  ib.y  M*Ferson  v.  Thoytes, 
Pea.  Rep.  20 ;  and  such  first  endorsement  must  be  proved,  though  the 
bill  be  payable  to  the  drawer's  own  order,  and  endorsed  by  him ;  %b.f 
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Bosanquet  ▼,  Jlnderaon^  6  Etip.  Rep.  43.  Where  t|e  first  endorse- 
ment is  in  fully  directing  the  acceptor  to  pay  the  bill  to  a  certain -person, 
who  has  endorsed  the  same  to  plt^  he  must,  in  an  action  against  the 
drtwer  or  acceptor,  prove  tliat  person's  endorsement:  Potts  v.  Read^  6 
E^.  Rep.  57;  Mead  v.  Your^,  4  T.  A  28;  Chit.  B.  186-7.  Even 
the  circumstance  of  the  defu's  having  accepted  the  bill  •Cier'it  was  en« 
dorsed,  does  not  dispense  with  the  proof  df  such  endorsement;  A.} 
Bosanquet  v.  •^nderson^  6  Esp.' Mep.  43.  And,  where  the  bill  ^ae 
ehown  to  the  drawer,  with  tht;  name  of  the  payee  endorsed  on  it,  and 
the  drawer  objected  to  the  want  of  consideratiofi  only,  it  was  held  not  to 
supersede  the  necessity  of  proving  the  endorsee's  handwriting;  Pufican 
V.  Seottf  1  Camp.  100.  Ancfi  though  the  drawee  deft.,  by  the  terms 
of  his  acceptance,  make  it  payabljd  at  a  banker^s,  4hey  must,  in  an  action 
for  the  money,  as  paid  for  his  use,  prove  the  first  endorser's  hand* 
writing:  Faster  ▼.  Clement%  8  Camp.  17. 

Where  the  bill  is  payable  to  the  order  of  ft-  fictitious  person^  proof 
that  the  deft,  knew  of  that  circumstance  when  he  accepted  the  bill,  will 
dispense  with  the  proof  of  the  su^iosed  endorser's  "handwriting;  Chit^ 
B.  64. 

With  respect  to  the  proof  of  endorsements  auhaequent  to  the  first,  if 
the  first  endorsement  was  tn  blank,  it  will  be  unnecessary,  in  any  aftion, 
to  prove  any  of  the  subsequent  endorsements,  although  they  wer«  in 
Aill,  Walwyn  v.  St.  Quintin,  \  B.  fy  P.  658,  Chaters  v.  Bell,  4  Eap. 
Rep.  210,  Smith  v.  Clarke^  I  li.,  180;  they  may  be  struck  out  of  the 
bill  at  the  time  of  the  trial  t  if,  howc^ver,  they  be  stated  in  the  declara- 
tion, and  there  be  no  count  omitting  such  statement,  they  must  be 
proved :  Smith  r.  Chester,  1  T.  R.  654 ;  Bosanquet  v.  Jlndersonj  6 
E^.  Rep.  43. 

If  the  endorsement  be  by  procuration,  the  endorsement,  as  well'  as 
the  authority  tO'  make  it,  must  be  proved:  Robinson  v.  Yarroio,  t 
Taunt.  455;  1  Moo.  150,  s.  c.  Post^  *^ Principal  and  Jigent.^^ 

If  the  bill  or  note  be  payable  to  the  order  of  several  persons,  not  an 
partnership,  the  right  to  transfer  is  in  all  collectively,  and  they  OHist  all 
endorse  the  bill,  Bayi.  43  $  and  the  handwritings  of  each  must  be 
proved,  Carvick  v.  Pickery ^  Doug.  653;  and,  p.  Ld.  Ellsnb.^  Bosan^ 
quet  v.  •Anderson,  6  East^  43;  and  though  it  was  held,  in  a  case  at  N. 
P.,  that  an  acceptance  after  an  endorsement  by  one  of  the  payees  admit- 
ted the  regularity  of  the  endorsement,  Jones  v.  Ratiford,  1  Camp.  83, 
this  decision  seems  questionable ;  Chit.  B.  393.  In  an  action  by  the 
endorsee  against  the  acceptor,  where  there  was  no  actual  proof  of  the 
handwriting  of  ones  of  the  endorsers,  but  it  appeared  that  the  enderse- 
ment  was  upon  the  bill  when  the  deft,  accepted  it,  and  that  he  promised 
to  pay  it,  and  it  was  left  to  the  jury,  who  found'  for  the  pit,  and  the 
court  refused  a. new  trial,  and  thought  it  a  question  for  the  jury,  whe- 
ther the  acceptance  and  promise  did  not  amount  to  an  admission,  that 
the  name  of  every  endorser  was  authentic :  Hankey  y.  fFilson,  Say. 
223.  An  ofier  made  by  the  acceptor  to  pay  the  bill  with  certainr  names 
on  it,  is  a  su£Scient  admission  to  supersede  the  necessity  of  proving  the 
difierent  endorsements:  Lidford  v.  Chambers,  I  Stark.  326 ;  Bosath 
quet  V.  Anderson,  6  Esp.  Rep.  43. 
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If  the  bill  be  payable  to  the  order  of  several  persona  in  parinershipf 
it  18  ia  general  necessary  to  prove  the  partnership  and  handivriting  of 
some  member  of  the  firm,  or  of  an  agent  acting  in  their  name.  Where 
several  persons  sue  as  endorsees  of  a  bill  of  exchange,  if  thej^ill 
[*2d9]  be  endorsed  in  *blanky  that  is,  generally,  the  holders,  whoever 
jthey  may  be,  are,  as  such,  entitled  to  recover,  and  there  is  no 
necessity  for  their  proving  that  they  were  in  partnership  together,  or 
that  the  bill  was  endorsed  or  delivered  to  them  jointly,  Rordasnz  r. 
Leachy  1  Stark.  448;  Ord  v.  Portaly  3  Camp.  239;  but,  when  a  bill 
is  endorsed  specially,  the  promise  being  only  to  pay  a  certain  firm^ 
•trict  e^dence  must  be  giv^n  that  the  firm  consists  of  the  persons  who 
are  pits.:  ib.  And,  if  a  note  be  payable  to  a  firm  of  A.  B.  and  Co.,  and  ' 
A.  D.  and  C.  D.  sue  thereon,  they  must  prove  that  they  were  the  com- 
ponent members  of  the  firm  at  the  time  the  note  was  given  :  Waters  r. 
PaynteTj  cited  Chit.  B.  389.  Where  a  bill  of  exchange  is,  by  the  di- 
rection of  the  payee,  endorsed  in  blank,  and  delivered  to  A.  B.  and  Co., 
who  9re  bankers,  on  the  account  of  the  estate  of  an  insolvent,  which  is 
vested  in  trustees  for  the  benefit  of  his  creditors,  A.  and  B.,  two  of  the 
members  of  the  firm,  and  also  trustees,  cannot,  conjointly  with  a  third 
trustee,  who  is  not  a  member  of  the  firm,  maintain  an  action  against  the 
endorser,  without  some  evidence  of  the  transfer  of  the  bill  to  them,  as 
trustees,  by  the  firm,  by  delivery  or  otherwise :  Machell  v.  Kinnear^  \ 
Stark.  499.  In  proving  partnership,  the  pit's  counsel  may  suggest  to 
the  witness  the  names  of  the  firm :  Actrro  v.  Petronif  1  Stark.  100. 

Mode  qf  Proof  qf  Endorsements.']  The  endorsements  should  be 
proved  by  proving  the  handwriting  of  the  parties,  ante^  276,  and  the 
endorser  may  be  called  for  that  purpose,  Richardson  y.  Mlen^  2  Stark. 
334,  Hobson  v.  Rich^  Chit.  B.  ib.  396 ;  as  also  to  prove  the  conaidera- 
tioit  given  by  the  pit;  and  he  may  be  called  after  other  witnesses  for 
the  pit.  have  negatived  it:  ib.  If  there  was  a  subscribing  witness  to  the 
endorsement,  he  should  be  called:  StOThe  y.  Metca{fy  1  Stark.  53. 

A  promise  by  defendant  to  pay,  Hankey  v.  Wilson^  Say.  233,  or 
offer  to  renew,  Bosanquet  v.  Anderson,  6  Bsp.  Rep.  43,  made  to  the 
endorsee,  is  a  sufficient  admission  to  dispense  with  proof  of  the  endorse- 
ment:  Sid/ord  v.  Chambers,  1  Stark.  326 ;  ante,  277.  An  admission 
by  the  endorser  himself  of  his  endorsement,  will  not  suffice :  Bosanquet 
y.  Anderson,  6  Esp.  Rep.  43 ;  SuHford  v.  Chambers,  1  Stark.  326. 
The  payment  of  money  into  court  generally,  on  the  whole  declaration^ 
amounts  to  an  admission  of  the  endorsement,  and  dispenses  with  the  ne- 
cessi^  of  proving  it,  Outteridge  v.  Smith,  2  H.  B.  374,  after  proving 
the  payment  into  court,  Israel  v.  Benjamin,  3  Camp.  40.  See  "i7tt£ 
cf  Court.'' 

Identity."]  In  general,  it  is  unnecessary  to  prove  the  identity  of  the 
persons  by  whom  the  endorsements  were  made ;  and  proof  that  they 
were  endorsed  by  a  person  of  the  same  name  as  the  person  intended, 
yriHX,  prima^/aeie,  suffice:  Bulkeiey  v.  Butler,  2  B.Sf  C.  444,  %b.$ 
Mead  v,  Toung,  4  T.  R.  28.  But,  if  there  be  any  doubt  whether  the 
transfer  were  made  by  the.  proper  party,  the  witness  who  is  to  prove  the 
endorsement,  or  some  other  person,  should  be  prepared  to  prove  the 
identity  of  the  party :  ib.  Chit.  B.  391.    In  an  action  by  Uie  endorsee 
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against  the  acceptor  of  a  bill  of  exchange,  whereof  E.  S.  was  the  payee, 
the  pit.  proved,  that  a  person,  calling  himself  E.  S.,  came  to  C,  having 
in  his  possession  the  bill  in  question,  and  also  a  letter  of  introduction 
(proved  to  be  genuine),  which  was  expressed  to  be  given  to  a  persoa 
introduced  to  the  writer  as  E.  S.,  and  also  another  bill  of  exchange, 
drawn  by  the  writer.  The  bearer  of  these  documents,  after  remaining 
ten  days  at  C,  during  which  time  he  daily  visited  the  pit,  ei^orsed  to 
him  the  bill  in  question,  and  received  value  for  it,  and  also  a  letter  af 
credit  Held,  that  this  was  evidence  of  the  identity  of  this  person  with 
E.  S.,  the  payee  of  the  bill,  and,  in  the  absence  of  any  evidence,  an  an* 
8wer  sufficient  to  justify  a  verdict  for  the  ph.:  Bulkley  v«  Butkr,  2  B. 
4-  C.  434. 

^Endorsee  against  Dbaweh.  [^290] 

Proqfo/Vraimng  the  Bill']  Pit  must  produce  and  prove  the  bill, 
as  antey  274.  The  deft.'s  handwriting  to  the  drawing  must  be  proved, 
antty  276;  atid,  as  to  proof  when  drawn  by  an  agent,  or  partnership, 
ante,  276. 

Proqfof  Endorsement.']  The  pit  must  prove  his  title  by  evidenbe 
of  the  endorsement  of  the  deft  or  the  payee;  and,  as  to  such  proof,  see 
ante,  287  to  289. 

Proof  of  Acceptance.]  In  an  action  against  the  drawer  or  endorser, 
for  default  of  payment  by  the  drawee,  his  acceptance  of  the  bill  need  not 
be  proved,  and  this,  although  it  has  been  stated  unnecessarily  in  the  de* 
daration i-Tonnerv.  Bean,  4  B.  fy  C.  312;  6  2).  ^  jR.  338,  b.  c; 
overruling  Jones  v.  Morgan^  2  Camp,  474. 

Proof  of  Presentment  for  Acceptance,  and  B^ault  Acceptance^] 
When  a  bill  is  payable  at  so  many  days  after  sight,  the  pit.  must  prove 
a  presentment  for  acceptance:  G^Keefe  v.  thinn,  1  Marsh.  616;  6 
Taunt*  305  ;  6  M.^  S.  28,  s.  c.  But,  in  other  cases,  it  is  sufficient  to 
prove  a  presentment  for  payment  when  the  bill  becomes  due,  and  a  re- 
fusal  to  pay:  B.  N.  P.  269;  3  Eastj48S ;  Chit.  B.  405.  If  the  bill 
has  been  refused  acceptance,  though  it  was  unnecessary  to  present  it,  ib.f 
the  holder  cannot,  in  general,  recover,  unless  he  has  pursued  a  line  of 
conduct,  as  giving  notice,  &c.,  as  hereafter  mentioned. 

No  certain  time  is  fixed  within  which  a  presentment  for  acceptance  of 
a  bill  payable  at  sight,  or  so  many  days  after  sight,  must  be  made  ;  but 
it  should  be  made  with  due  diligence,  and  within  a  reasonable  time: 
Mailman  v.  lyEguino,  2  H.  B.  565.  What  shall  be  deemed  a  rea- 
sonable time  must  depend  upon  the  particular  circumstances  of  each  case: 
keeping  it  a  whole  day,  exclusive  of  the  day  of  receiving  it,  without  ne- 
gotiating it,  or  sending  it  for  acceptance,  is  not  necessarily  an  unreasona- 
ble delay:  Fry  v.  Hill,  7  Taunt.  397.  No  delay  warranted  by  the 
common  course  of  business  is  improper;  nor  is  any  delay  which  is  oc 
casioned  by  keeping  the  bill  in  circulation  at  a  distance  from  the  place  ' 
where  it  is  payable;  but  a  delay  by  locking  it  up  for  any  length  of  time 
is :  Muilman  v.  IfEguino,  2  H.  B.  SQ5, 570.  If  a  bill  payable  abroad 
at  a  certain  time  after  sight  is  taken  in  a  course  of  negotiation,  it  is  npl 
necessary  to  send  it  by  the  first  opportunity  to  the  place  where  it  is  paya- 
Vol.  L  43 
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ble :  lb.  Upon  a  presentment  for  acceptance,  the  bill  should  be  left 
with  the  drawee  twenty-four  hours,  unless,  in  the  interim,  he  either  ac- 
cept or  declares  a  resolution  not  to  accept:  1  Ld,  Saym.  281;  BayL 
189,  6.  The  reasonableness  of  the  time  appears  to  be  a  mixed  questioa 
of  fact  and  law,  Darbishire  v.  Parker^  6  East^  3;  though  in  Fry  v. 
J5ft7/,  7  Taunt  397,  it  was  left  to  the  jury. 

A  presentment  of  acceptance  should  be  made  at  a  seasonable  time; 
and  if,, by  the  known  custom  of  any  place,  bills  and  notes  are  only  pay- 
able within  limited  hours,  a  presentment  there  out  of  those  hours  is  un- 
seasonable; and  so  is  a  presentment  out  of  the  hours  of  business  to  a  per- 
son of  a  particular  description,  as  a  banker,  in  a  place  where,  by  the 
known  custom  of  that  place,  all  persons  of  his  description  begin  and 
leave  off  business  at  stated  hours :  Parker  v.  Gordon^  7  East,  385;  El' ' 
ford  V.  Tredy  I  M.  Sf  S,  28.  But,  to  a  drawee  not  so  circumstanced, 
eight  o'clock  in  the  evening  is  not  an  unseasonable  hour  for  making  a 
presentment:  Barclay  v.  Bailey ^  2  Camp.  527;  Morganv.  Datddaon, 

1  Stark,  ll4f  post f  294.     And  no  objection  can  be  made  to  a  present- 

ment on  the  ground  of  its  being  at  an  unseasonable  hour, 
[*291]  *if  a  person  is  stationed  there  at  the  time  to  give  an  answer : 
Garnett  v.  Woodcocky  1  Stark.  476;  Henry  v.  Lee^  2  Chit. 
Rep.  124.  Therefore,  a  presentment  at  a  banker's  out  of  the  usual  hours 
will  be  unobjectionable,  if  the  banker,  or  any  agent  on  his  behalf,  is 
there  at  the  time  of  such  presentment:  ib.  Bayl.  180.  A  neglect  to 
make  a  presentment  in  proper  time  may  be  excused  by  illness,  or  by  the 
circumstance  of  war  having  been  declared,  or  from  the  political  state  of 
the  country,  or  by  other  reasonable  cause  or  accident  not  attributable  to 
the  laches  or  misconduct  of  the  holder :  Chit.  B.  163. 

Where  proof  of  presentment  for  acceptance  is  necessary,  it  should  be 
.ahown  that  such  presentment  was  made  to  the  drawee  himself,  or  to  his 
authorized  agent:  Check  v.  Ropery  5  Esp.  Rep.  175.  The  bill  may  be 
left  with  him  twenty-four  hours,  unless,  in  the  interim,  he  refuse  to  ac- 
cept, see  Ingrtim  v.  Foster^  2  Smithes  Hep.  243,  Com.  Dig.  Mer- 
'  chanty  F.  6,  Bellasis  v.  Hester y  1  Ld.  Raym.  281 ;  or  unless,  in  such 
interim,  a  post  go  out :  ib.y  MarittSy  62.  If  the  drawee  has  left  the 
kingdom,  a  presentment  at  his  house  will  suffice,  Cromwell  y.  HyrisoUy 

2  Esp.  Rep.  511, 4  M.  fy  S.  48;  unless  he  have  a  known  agent,  when  it 
should  be  presented  to  him :  ib.y  2  Taunt.  206.  On  the  death  of  the 
drawee,  the  bill  should  be  presented  to  his  personal  representatives,  if 
they  live  in  a  reasonable  distance :  Molloyy  b.  2,  e.  10,  s.  34.  If  the 
drawee  has  absconded,  or  cannot  be  found  at  the  place  addressed  to  him, 
the  bill  is  dishonoured,  and,  upon  due  notice  given,  the  drawer  and  other 
parties  may  be  sued,  infray  I  Ld.  Raym.  743 ;  but  a  mere  removal  of 
the  drawee,  without  diligent  and  continued  search  to  find  out  where  he 
has  gone,  will  not  be  deemed  a  default  acceptance.  Pit  must  show 
every  possible  inquiry  was  made :  Collins  v.  Buttery  2  Str.  1087;  GoWy 

.81.  See  further,  as  to  what  will  excuse  a  presentment,  posty  292.  It  is 
sufficient  for  the  pit  to  show  that  the  drawee  refused  to  accept  the  bill 
generally,  or  according  to  the  tenor  of  the  bill:  Boehm  v.  GarciaSy  I 
Camp.  425,  n.  The  refusal  may  be  proved  by  a  person  who  presented 
the  bill  for  acceptance* 
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Notice  cf  Default  Acceptance^]  If  a  bill,  whether  it  were  necessary 
to  present  it  or  not,  has  been  presented  for  acceptance,  and  the  drawee 
has  refused  acceptance,  or  made  a  conditional,  partial,  or  varying  one,  a 
notice  of  that  fact  should  be  proved  to  have  been  given  within  a  reason- 
able time  after  to  the  persons  to  whom  the  holder  means  to  resort  for 
payment,  or  they  will  be  discharged,  Bridges  v.  Berry ^  3  Taunt,  130, 
16  Easty  42,  Chit.  B.  197;  and,  in  such  case,  it  will  not  suffice^  for  the 
holder  to  wait  till  the  time  mentioned  in  the  bill  for  payment  has  elapsed, 
and  then  to  give  notice  of  non-accgptance,  as  well  as  of  non-payment : 
Roscow  V.  Hardy y  2  Camp,  458;  12  Easi^  434,^.  c;  Chit,  B,  197, 
A  bona-fide  holder,  however,  to  whom  a  bill  has  been  transferred  after 
a  refusal  to  accept,  is  not  a£fected  by  the  neglect  of  any  previous  holder 
in  giving  notice  of  that  fact:  Crossly  v.  Ham^  13  East^  498.  As  to  the 
mode  of  giving  a  notice  of  dishonour,  post^  294.  A  want  of  effects  of 
the  drawer  in  the  drawee's  hands,  at  the  time  of  making  the  bill,  till  pre- 
sentment and  dishonour,  will  excuse  the  want  of  a  notice  of  dishonour; 
and  see  further,  poj/,  295.  The  bill  being  on  a  wrong  stamp  will  also 
excuse  it,  4  Taunt.  288;  and  the  drawer  may,  by  his  conduct  or  agree- 
ment, dispense  with  it.  And  see  further  as  to  what  will  do  90,postf 
296.  As  to  what  is  a  waiver  of  presentment  and  notice, /70^/,  292,  295. 

Protest  for  Default  Acceptance.]  Whenever  notice  of  non-accept- 
ance oiz  foreign  bill  is  necessary,  a  protest  is  so  likewise :  Sogers  v. 
Stephens  J  2  T  R.  713;  and  see  further  as  to  proof  of  protest,  postj  295. 
By  3  and  4  Anne,  c.  9,  s.  4,  inland  bills  of  £5  and  upwards  may  be  pro- 
tested for  non-acceptance;  and  see,  post,  295,  '-      ^ 

Presentment  for  Payment.]  When  the  drawer  is  sued  for 
default  of  *payment  of  the  bill  by  the  drawee  or  acceptor,  a  [*2921 
presentment  for  such  payment  must  be  proved,  and  that  at  the 
time  when  the  bill  fell  due,  according  to  the  time  specified  in  the  bill, 
or,  if  no  such  time  be' specified,  then  within  a  reasonable  time  after  re- 
ceipt of  the  bill :  Poth.  PL  129;  Cowley  v,  Dunlop,  7  T  R.  581.  A 
neglect  to  do  this  discharges  the  drawer  or  endorsers,  Vhose  implied 
contracts  are  to  pay  only  on  default  of  the  drawee,  2  Burr.  669;  and  it 
discharges  them,  not  only  from  payment  of  the  bill,  but  even  from  the 
original  consideration  for  endorsing  it :  Chit  B.  245. 

rroofof  Excuse  of  Presentment  for  Payment.]  A  presentment 
for  payment  will  be  excused,  as  far  as  respects  the  drawer's  liability,  by 
proof  of  the  drawee's  not  having  had  effects  of  the  drawer  in  his  hand 
from  the  time  of  drawing  the  bill  to  the  time  it  became  due:  Cary  v. 
Setty  S  B.fyA.  619;  Claridge  v.  Dalton,  4  M.  fy  S.  229;  12  East, 
171;  Leach  v.  Hewitt,  4  Taunt.  733.  If,  at  any  time  between  that 
time,  the  drawee  had  some  effects  of  the  drawer  in  his  hands,  though  in- 
sufficient to  pay  the  amount,  or  though  the  drawer  has  afterwards  with- 
drawn such  effects,  there  will  be  no  excuse  for  laches  in  presenting  for 
payment,  &c.:  Orr  v.  Maginnis,  7  East,  359.  And,  if  the  drawer  of 
a  bill,  when  presented  for  acceptance,  has  effects  in  th%drawee's  hands, 
though  he  is  indebted  to  them  in  a  much  larger  amount,  and,  they,  with- 
out his  privity,  have  appropriated  his  effects  in  their  hands  to  the  satis* 
faction  of  their  debt,  he  is  discharged  by  the  holder's  laches:  Blackman 
V.  Doren^  2  Camp.  503.    Nor  is  it  essentially  necessary  that  the  dravvtee 
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should  have  actual  value  from  the  drawer  iu  hand ;  for  circumstaDces 
may  exist  which  would  give  a  drawer  good  ground  to  consider  he  had  a 
right  to  expect  payment  from  the  drawee :  Chit,  B.  208;  Legge  y. 
Thorpe  J  16  East,  43 ;  3  Camp.  211  y  334,  *.  c. ;  Claridge  v.  Dalton^  4 
M.  fy  S.  228;  Spooner  v.  Gardner yS.  fy  M.  C.  N.  P.  84 ;  2  Esp.Rep. 
515;  2  V.  fy  B.  240.  Although  no  consideration  passed  between  the 
payee  and  drawer,  it  is  not  an  accommodation  bill  as  to  the  latter,  if 
there  was  a  valuable  consideration  as  between  t^e  payee  and  acceptor : 
Scott  V.  Liffordj  1  Camp.  246«  It  has  been  held,  that  where  a  bill  has 
been  drawn  for  the  payee's  accommodation,  and  the  drawer  had  no  ef- 
fects in  the  drawee's  hands,  though  the  payioe  had,  the  drawer  is  not  dis- 
charged by  laches:  Walwyn  v.  St.  Quintin^  I  B.  ^  P.  652 ;  2  Esp. 
Bqf>»  515,  8.  c. ;  sed  quarey  see  Chit.  B.  200,  and  cases  there  cited;  and 
see  further,  ib.  As  to  how  a  party  guaranteeing  a  bill  is  discharged  by 
lachesy  Chit.  B.  203-4,  &c. 

The  bankruptcy  or  known  insolvency  of  the  drawee  will  constitute  no 
excuse  for  not  presenting  for  payment,  see  Russell  y.  Langstaffe^  Doug, 
497,  515,  Esdaile  v.  Sowefby,  11  Easty  114,  ex.  p.  fVilsotiy  11  Fes. 
412, 2B.fyP.  279,  and  see  Camidge  v.  Mlenhyy  6  B.^C.  373,  Beech- 
ing  V.  GowcTy  Holty  313;  nor  will  the  circumstance  of  his  being  in  pri- 
son, Haynes  v.  Birksy  3  B.  fy  P.  601;  nor  will  his  death,  Poth.  PI. 
146.  In  general,  in  the  case  of  country  bank-notes  payable  on  demand, 
although  the  bank  has  stopped  payment,  and  been  shut  up,  and  declared 
that  they  will  not  pay  any  notes,  yet  a  presentment  for  payment  at  the  bank 
must  be  formally  made,  unless  dispensed  with,  Bowes  v.  HowCy  5  Taunt 
SQi*y  but  it  may  be  dispensed  with :  see  Chit.  B.  Addenda  to  p.  246,  n. 
The  circumstance  of  the  drawer  having  notice,  before  the  bill  is  due, 
that  it  will  probably  not  be  paid,  and  promising  the  holder  that  he  will 
endeavour  to  provide  effects,  and  see  him  again,  will  not  excuse  the  ne- 
glect to  present  the  bill  for  payment  to  the  drawee  on  the  day  the  bill  is 
due,  Brideaux  v.  Colliery  2  Stark.  57,  though  it  might  excuse  the  no- 
-  tice  of  dishonour :  ib.;  and  see  Hill  v.  Heapy  D.  4*  E>  C.  57 ;  Phipson 
y.  KnelleTy  4  Camp.  285.  The  circumstance  of  the  holder  having  re- 
ceived the  bill  very  near  the  time  of  its  becoming  due,  constitutes  no 
excuse  for  presentment  of  it  at  maturity:  •^nderton  v.  Beck,  16  East^ 
248. 

*Proofof  an  acknowledgment  by  the  drawer  of  his  liability,  or 
[^^3]  a  promise  by  him  to  pay,  will  dispense  with  the  proof  of  pre- 
sentment   See  posty  296,  as  to  when  such  acknowledgment  or 
? remise  will  supersede  the  necessity  of  proving  a  notice  of  dishonour, 
'he  deft  may,  by  agreement,  waive  the  necessity  of  a  presentment: 
posty  296. 

Proof  by  and  to  whom  Presentment  for  Payment  was  made.]    The 

E resentment  should  in  general  be  proved  to  have  been  made  by  the 
older  of  the  bill,  &c,  or  some  agent  competent  to  give  a  legal  receipt 
for  ik^  money:  p.  Ld.  Kenyony  Coore  v.  Calloway y  1  Esp.  Bq}.  115* 
}r  the  holder,  at  the  time  the  bill  becomes  due,  is  dead,  his  executor, 
though  he  have  not  proved  the  will,  must  present  it :  Poth.  PL  146  ; 
Molloyy  5.  2,  c.  10 ;  PI.  24.  A  presentment  by  a  person  in  possession 
of  a  bill  payable  to  bis  own  order  is  sufficient :  10  Mod.  286. 
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The  presentment  must  be  in  genera]  to  the  person  on  Whom  it  is 
drawn.  But  it  is  not  necessary  that  the  demand  should  be  persona] ;  it 
ia  sufficient  to  malce  it  at  the  house  of  the  acceptor,  Brown  v.  M^Der* 
monif  5  Esp.  Sep.  265-6,  or  place  appointed  by  him  for  payment,  Giles 
y.  Bounej  2  Chit.  Sep.  300,  Saunders^qn  v.  Judge^  2  H.  B.  509,  or,  in 
some  cases,  of  his  agent ;  as,  if  the  drawee  of  a  bill  goes  abroad,  lead- 
ing an  agent  here,  with  power  to  accept  bills,  and  he  do  so,  it  must  be 
presented  to  the  agent  for  payment  if  the  drawee  continue  absent: 
Phillips  V.  Jistling^  2  Taunt.  206,  If  a  note  or  bill  is  payable  at  a  par- 
ticular house,  it  should  be  there  presented :  Ambrose  v.  Hoptvoody  2 
Taunt.  61;  Bay  I.  175.  We  have  seen  what  acceptance  of  a  bill  renders 
it  necessary  to  present  it  at  a  particular  place,  ante^  286.  If  the  particu- 
lar place  be  mentioned  in  the  body  of  a  note,  a  presentment  there  is 
necessary,  even  to  charge  the  maker,  Sanderson  v.  Bowesy  BayL  175; 
and  so,  if  it  be  printed  on  the  note,  by  way  of  memorandum  only: 
ib,y  Diekerson  y.  Bowes,  16  East,  110;  but,  where  a  particular  house 
is  mentioned  in  a  note  by  way  of  marginal  memorandum  only,  pre- 
sentment at  that  house  may  not  be  necessary  to  charge  the  maker  :^' 
BayL  178  ;  fFild  y.  Sennards,  I  Camp.  425.  If  a  banker's  note  be 
made  payable  in  the  country  or  in  London,  the  holder  may  present  it  at 
either ;  and,  if  payment  be  refused  at  London,  it  is  no  defence  to  show, 
that,  if  payment  had  been  demanded  in  the  country  the  note,  would  have 
been  paid :  Beeching  v.  Gower,  Holt,  313. .  Where  a  bill  or  check  is 
payable  at  a  banlter's,  a  presentment  to  their,  clerk  at  the  clearing-house 
IS  sufficient :  Seynolds  v.  Chettle,  2  Camp.  596;  2  H.  B.  509.  And,  if 
the  banker  is  himself  the  holder,  it  is  sufficient  for  him  to  see  whether  he 
has  effects  in  his  hands  :  ib.  If  the  drawee  has  mereljr  removed  from 
the  place  in  which  the  bill  represents  him  to  reside,  it  is  incumbent  on  . 
the  holder  to  use  every  reasonable  endeavour  to  find  out  whither  he  hath 
removed,  and  to  present  it  at  that  place:  Bateman  y.  Joseph,  2  Camp.- 
461;  12  East,  433,  s.  c;  Str.  1087.  But,  if  the  drawee  has  absconded^, 
or  never  did  live  at  the  place  of  address,  that  will  be  a  sufficient  excuse^ 
to  the  holder  for  not  making  further  inquiries  after  him :  Anon.  1  Ld^ 
Baym.  743;  Bay  I.  173.  If,  on  a  presentment,  it  appears  that  the 
drawee  or  maker  is  dead  the  holder  should  inquire  after  his  per- 
sonal representative,  and,  if  he  lives  within  a  reasonable  distance,  pre* 
sent  the  bill  or  note  to  him :  Bay  I.  174.  If  there  be  no  representa- 
tive, payment  should  be  demanded  at  the  house  of  the  deceased  :  Poth. 
PI.  146 ;  Marius,  134.  The  bill,  unless  paid,  must  not  be  left  with  the 
acceptor;  and,  if  it  be  left,  the  presentment  is  not  considered  as  made 
until  the  money  is  called  for :  Hayward  y.  Bank  of  England,  I  Str. 
560;  Sussellv.Hankey,  6  T.S.  13. 

Proof  qf  Time  of  Presentment  for  Payment.}  We  have  already 
seen  at  what  time  a  presentment  for  acceptance  should  be  preyed  to  have 
been  made,  and  much  of  what  is  there  said  will  apply  here: 
ante^  290^1.  *Tbe  question  as  to  the  correct  time  for  present-  [^^2d4] 
ment  is  for  the  opinion  of  the  court,  and  not  of  the  jury:  Bay  I.  "" 
103;  Chit.  B.  262.  The  time  of  presentment  for  payment  must  depead 
on  the  time  the  bill  is  made  payable  in.  When  a  bill  is  payable  at  usance, 
or  at  a  certain  time  after  date  or  sight,  or  after  demand,  it  is  not  paypble 
at  the  precise  time  mentioned  in  the  bill,  days  of  grace  being  allowed ; 
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and  presentment  should  in  such  cases,  be  made  on  the  last  day  of  grace : 
see  Brown  y.  Harraden^  4  T.  R,  141;  Leftley  v.  Mills j  ib.  170.  la 
bills  payable  on  demand,  no  such  days  of  ^race  are  allowed:  Chit.  B. 
263.  As  to  when  bills  fall  due,  see  ChiL  B.  263  to  276,  a.  A  present- 
ment before  the  bill  falls  due  is  a  nullity:  Wiffen  v.  Roberta,  1  E^p. 
Rep,  262.  When  a  bill  is  payable  on  demand,  the  presentment  must  be 
made  in  a  reasonable  time  after  the  receipt  of  it,  in  order  to  chai^  the 
drawer  or  endorser,  BayL  103;  and,  as  to  what  is  such  reasonable  time, 
see  ante,  290,  Chit.  B.  270,  be,  and  that  is  a  question  for  the  court,  ib., 
post,  298. 

As  to  the  time  of  day  when  the  presentment  should  be  made,  it 
roust  be  a  reasonable  time  before  the  expiration  of  the  day  the  bill  fsdls 
due.  By  the  known  custom  of  any  place  or  trade,  a  bill  must  be  pre* 
sented  within  limited  hours,  as,  in  the  case  of  bankers,  &c.,  before  five 
o'clock,  or  the  usual  hour  of  their  shutting  up :  see  Parker  v.  Gordon, 
7  East,  385 ;  E{ford  v.  Teed,  1  M  4*  &  28 ;  Jameson  v.  Swinton, 
2  Taunt.  224 ;  2  Camp.  374 ;  Chit.  B.  277.  No  inference  is  to  be 
drawn  from  the  circumstance  of  the  bill  being  presented  by  a  notary  ia 
the  evening  that  it  had  been  before  duly  presented  within  the  banking 
hours :  El/ord  v.  Teed,  \  M.  fy  8.  28.     The  presentment  of  a  bill  pay- 

'  able  at  the  office  of  an  attorney  is  sufficient,  though  made  at  8  o'clock 
in  the  evening  in  February,  Trigg  v.  Newnham,  \  C.  fy  P.  631,  and 
see  Barclay  v.  Bailey,  2  Camp.  527, 2  Taunt.  224, 2  Camp.  374,  s.  c. 
Holt,  C.  476,  Morgan  v.  Davison,  1  Stark.  114,  will  suffice,  if  made 
to  an  authorized  .person:  Garnet t  v.  Woodcock^  1  Stark.  475,  Q  M.  fy 
S.  44,  s.  e.:  see  further,  ante,  290-1. 

Proof  of  NUice  of  Dishonour  and  Protest."]  A  notice  of  disho- 
nour ought  to  be  proved  to  have  been  given,  or  in  general,  the  drawer 
and  endorsers  will  be  discharged  from  liability.  What  has  been  already 
esaid  as  to  the  necessity  of  giving  a  notice  of  dishonour  in  the  case  of 
a  non-acceptance,  and  what  will  excuse  the  want  of  it,  or  a  want  of  pre- 

^fientment,  will  apply  here,  ante,  291-2.  When  a  bill  has  been  disho- 
noured by  a  non-acceptance,  and  due  notice  thereof  given,  it  is  not  ab- 
solutely necessary  to  give  a  notice  of  a  dishonour  by  the  non-payment 
of  it  when  due.  Chit.  B.  309;  and,  af\er  a  regular  notice  of  non-pay- 
ment to  the  drawer,  the  engagement  of  the  holder  to  present  the  bill 
again,  and  his  doing  so,  but  omitting  to  give  notice  of  the  second  dis- 
honour, will  not  prejudice  his  remedy  against  the  drawer :  Forster  v. 
Jurdison,  16  East,  105.  No  proof  of  notice  will  be  required,  where 
the  acceptor  is  also  one  of  the  drawers  of  the  bill :  Posthouse  v.  Par^- 
ker,  1  Camp.  82. 

It  is  necessary,  in  all  cases  where  a  notice  of  dishonour  is  necessary, 
to  prove  also  a  protest  of  ^  foreign  bill,  Oale  v.  Walsh,  5  T.  R.  239; 
a  mere  notice  of  the  bill,  without  proof  of  protest,  will  not  be  sufficient: 
Rogers  v.  Stephens,  2  T.  R.  713;  Oale  v.  Walsh,  5  T.  R.  239;  Orr  v. 
Magennis,  7  East,  459.  A  foreign  bill  should  be  noted  for  non-accept- 
ance or  non-payment  on  the  day  on  which  acceptance  or  payment  is  re- 
fiised,  J^ftley  v.  Mills,  4  T.  R.  174;  but  it  would  seem  that  the  pro- 
test may  be  formally  drawn  up  at  any  future  period,  provided  that,  in 
the  event  of  a  suit,  it  be  drawn  up  before  the  commencement  of  such 
suit:  Chaters  v.  Bell,  4  Esp.  Rqp.  48;  Bayl  217.    No  protest  need 
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be  proved  on  a  foreiga  billy  where  the  drawer  or  endorser  comes  to  Eng- 
land previous  to  its  dishonour,  in  whieh  case  a  notice  to  him  will  be  suf- 
ficienty  for  he  has  the  means  of  making  inquiry  as  to  the  protest :  Crom^ 
well  V.  HynsoTiy  2  Esp,  jRg?. 'fill;  Robins  v.  Gibson^  1  M. 
^  S.  288 ;  3  Camp.  334,  s.  c.  Proof  of  protest  on  a  •foreign  [*296] 
bill  may,  however,  be  dispensed  with  in  some  cases,  as,  where 
there  are  no  effects,  &c.,  Legge  v.  TAarpef  2  Camp.  310, 12  East,  171, 
3.  c;  or  by  a  subsequent  promise,  as,  ii^here  the  drawer,  on  being  made 
acquainted  with  the  dishonour  of  the  biH,  said,  that  his  affairs  were  in 
a  deranged  state,  but  that  he  would  be  glad  to  pay  it  as  soon  as  certain 
accounts  with  his  agent  were  settled :  Gibbon  v.  Goggan^  2  Camp.  188; 
Greenway  v.  Hindleyy  4  Camp.  52 ;  and  see  infra.  There  is  no  occa- 
sion to  prove  a  protest  of  an  inland  bill,  fFindle  v.  ^ndrews^  2  B.fy^. 
696;  "though  it  may  be  made  on  the  non-acceptance  of  an  inland  bill, 
if  such  bill  is  for  the  payment  of  £5  or  upwards,  within  a  limited  time 
after  date,  and  the  value  is  expressed  therein  to  have  been  received,  or 
after  an  acceptance  written  upon  such  a  bill  for  its  non-payment,"  BayL 
210;  but  a  protest  cannot  properly  be  made  on  any  other  inland  bills : 
Leftley  v.  Millsy  4  T.  B.  170.  And  a  protest  is  never  necessary  upon 
an  inland  bill,  where  it  is  for  the  payment  of  less  than  j920;  and  on  such 
as  are  for  the  payment  of  more,  though  the  3  and  4  ^nney  c.  9.  s.  5,  con- 
tain words  which,  prima-facie^  import,  that  a  neglect  to  procure  it 
would  preclude  the  holder  from  recovering  against  the  persons  entitled 
to  notice  any  special  damages  or  costs  occasioned  by  the  non-acceptance 
or  non-payment  of  interest,  yet  it  hath  not,  generally,  that  effect,  BayL 
214.  Interest  may,  however,  be  recovered,  without  proof  of  protest: 
W indie  v.  Andrews^  2  B.  fy  A.  696;  2  Stark.  425.  It  seems  to  be 
undecided  whether,  if  the  protest  of  an  inland  bill  be  alleged,  it  is  ne« 
cessary  that  it  should  be  proved :  Boulanger  v.  Talleyrand^  2  Esp. 
Rep.  550. 

The  mere  production  of  the  protest,  attested  by  a  notary  public,  with* 
out  proof  of  the  signature  or  affixing  of  the  seal,  will,  in  the  case  of  a  bill 
payable  and  protested  out  of  this  country,  be  evidence  of  the  dishonour 
of  the  bill,  12  Mod.  345,  Holt^  297;  and  to  it  all  foreign  courts  give 
credit,  Molloy^  281,  Da  Costa  v.  Cohj  Skin.  272,  pi.  1;  but  such  mode 
of  proving  a  protest  made  in  this  country  will  not  suffice :  in  that  case  it 
must  be  proved  by  the  notary  who  made  it,  and  by  the  subscribing  wit- 
ness, if  any:  Chermer  v.  Noyes,  4  Camp.  129;  posty  ^^  Public  Docu" 
ments.^^ 

Proof  of  Excuse  for  not  adducing  Proof  of  Notice  or  Protest.'] 
Pit.  may  show  as  a  reason  for  his  not  giving  notice  .to  the  deft  or  for  not 
protesting  a  foreign  bill,  that  the  drawer  had  no  effects  in  the  hands  of 
the  drawee,  whereby  to  satisfy  the  bill ;  and  as  to  which,  see  an/e,  292, 

Pit.  may  prov^y  as  an  excuse  for  not  giving  notice,  that  he  was  igno* 
rant  of,  and  usej  due  diligence  to  discover,  the  drawer's  residence,  but 
failed:  Phipson  v.  KnelleVj  1  Stark.  116;  4  Camp.  2S5yS.  c;  Bate- 
man  V.  Joseph^  12  East^  433;  Baldunnv.  Richardson^  \  B.fyC.  245« 
Merely  inquiring  at  the  house  where  a  bill  is  payable,  is  not  due  dili- 
gence for  finding  out  an  endorser :  Beveridge  v.  Burgis^  3  Camp.  262  f 
BayL  229.    Inquiry  should  be  made  of  some  of  the  other  parties  to  the 
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bill,  and  of  persons  of  the  same  name,  ib.;  and,  if  a  party  when  he  i 
a  bill,  declines  saying  where  he  lives,  and  undertakes  to  call  upon  the 
acceptor,  to  see  if  the  bill  is  paid,  he  cannot  complain  of  want  of  notice: 
Phipson  V.  KnelleTy  4  Camp,  285.  A  mistake  in  directing  a  letter  is  no 
(excuse:  Esdaile  v.  Sowerbj/y  il  East^  114.  Where  a  party  cannot  be 
discovered  in  the  regular  time,  and  afterwards  is  discovered,  notice,  it 
seems,  should  be  given  the  next  day  after  such  discovery;  and,  as  to 
what  is  evidence  of  notice  not  being  given  on  that  day,  see  2  C,  fy  P* 
300:  qusere^  whether  reasonable  diligence  is  a  question  for  ajury  orthe 
court:  1  FFightw.  76;  12  Easty  433;  2  Camp.  461;  ante,  294;  post, 
298. 

Proof  of  the  sudden  death  or  illness  of  the  holder,  or  his  agent,  or 
other  accident,  will  afford  no  excuse  for  not  giving  a  regular  notice ;  the 
notice  in  that  case  must  be  given  as  soon  as  possible  after  the  impediment 
is  incurred :  Turner  v.  Leach^  Chit.  S,  212.  Absence  on  account  of 
the  illness  of  the  holder's  wife,  will  not  supersede  the  proof  of 
[♦296]  regular  notice,  ib.;  but  see  *  Hilton  v.  Shepheard,  6  East,  15. 
The  loss  or  destruction  of  an  accepted  bill  affords  no  excuse  for 
not  giving  due  notice:  Poth.  PL  125;  3  Camp.  164. 

In  case  of  bankruptcy  of  the  draweo  or  endorser,  notice  of  the  disho- 
nour must  be  given  to  the  bankrupt,  or  his  assignee:  Chldsmithv* 
£landy  Bayl.  127 ;  .1  M.  fy  S.  545.  Where  a  bankrupt  endorser's  house 
continued  open,  and  the  messenger  of  the  assignees  was  in  it,  it  was  con- 
sidered that  notice  of  the  dishonour  should  have  been  left  there  :  Rohde 
V.  Proctor y  4  B.  ^  C.  517 ;  6  D.  ^  R.  610,  s.  c.  It  is*  not  settled 
whether,  in  the  event  of  the  bankruptcy  of  a  party  entitled  to  notice,  the 
bolder  is  bound  to  endeavour  to  find  out  the  assignees  at  all  events :  Chit^ 
B.  214. 

Proof  of  regular  notice  in  the  usual  time  will  be  dispensed  with,  by 
proof  that  the  day  on  which  notice  should  have  been  given,  was  a  Sun- 
day, Good  Friday,  or  Christmas  Day,  or  other  day  within  the  7  and  8 
G.  4.  c.  ;  or  a  public  festival,  on  which  the  holder  was  strictly  forbidden 
by  his  religion  to  attend  to  any  secular  affairs,  Linda  v.  Mestoorth,  2 
Camp.  602 ;  or  by  proof  that  the  political  state  of  the  country  rendered 
it  impossible  to  give  the  notice :  Patience  v.  Townly^  Smithes  Rep.  223. 

Proof  of  an  acknowledgment  by  the  drawer,  that  the  bill  would 
not  be  paid,  supersedes  proof  of  notice  of  its  dishonour;  Butt  T« 
Level ty  13  East^  213.  So,  evidence  of  hpromise,  as  a  letter  from  the 
drawer,  after  the  bill  was  due,  stating  that  the  bill  would  be  paid  '<  be- 
fore the  following  term,''  Woody.  Brown,  1  Stark.  217,  and  part  pay- 
ment of  a  bill  by  the  drawer,  after  it  has  become  due,  furnishes  a  ground 
for  presumption,  that  notice  has  been  given :  Horford  v.  Wilson^  1 
Taunt.  12;  Vaughan  v.  Fullery  2  Str.  1246;  Bayl.  234.  Evidence 
of  an  (Agreement  between  a  prior  endorser  and  the  deft.,  after  the  bill  be- 
came-due,  that  the  former  should  take  the  money  due  to  him  open  the 
bill  by  instalments,  was  held  to  render  it  unnecessary  to  prove  notice  of 
the  dishonour,  as  it  established  the  defu's  liability:  Gunson  v.  Metz,  1 
B.  8f  C.  193 ;  2  D.  fy  R.  334,  s.  c.  A  promise  to  pay  the  bill,  if  the 
holder  would  call  again,  dispenses  with  proof  of  notice,  Lundie  v.  Ro- 
bertson, 7  East^'29l ;  but  a  mere  offer  of  compromise  will  not  be  tuffi' 
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eient,  without  proof  of  notice,  Cuming  v.  French^  %  Camp.  106,  n.; 
iror  a  promise  to  pay,  if  the  party  was  bound  to  do  so  by  law^  Dennis  v. 
Morrice^  3  Esp.  Sep,  158;  nor  an  agreement  between  the  parties  not  to 
put  the  bill  in  suit  till  certain  estates  were  sold:  Free  v.  Hawkins^  8 
Taunt.  92 ;  Holly  550,  s.  c.  But,  where  the  drawer  andNendorser  of  a 
bill  of  exchange  entered  into  a  bond  to  pay  the  bill  within  one  month 
after  it  became  due,  if  it  were  not  paid  by  the  acceptor,  it  was  held,  no 
notice  of  dishonour  was  requisite:  Murray  v.  King,  S  B.  fyjl.  165; 
Soward  v.  Palmer^  2  Moore,  21  A.  A  promise  to  pay,  after  full  notice 
of  the  default,  sufficiently  evinces  that  the  party  could  not  have  sued  on 
the  bill,  and,  consequently,  that  he  cannot  insist  on  want  of  notice,  or  of 
a  neglect  to  present :  Sogers  v.  Slephens,  2  T.  S.  713.  A  payment  or 
promise,  without  notice  of  the  default,  does  not:  JBlisardv.  Hirsl,  Burr. 
2670;  Goodall  v.  Dollej/j  1  T.  S.  712 ;  Bayl.  235.  A  promise  made  by 
deft  at  the  time  of  his  arrest,  and  when  he  was  ignorant  of  the  circum- 
stances attending  the  dishonour,  will  not  dispense  with  notice:  Souse 
V.  Sedwoodf  I  Esp.  Sep.  155;  4  Taunl.  93. 

Proof  of  Mode  of  givir^  Notice  of  Dishonour.']  No  precise  form 
of  words  need  be  used  in  giving  a  notice  of  dishonour;  any  act  of  the 
holder,  signifying  the  refusal  by  the  acceptor  or  drawee,  will  be  suffi- 
cient The  notice,  however,  should  be  explicit,  and  show  what  the  bill 
is,  and  that  the  acceptance  or  payment  of  it  has  beifp  refused,  and  must 
not  be  calculated  in  any  way  to  mislead  the  party.  A  letter  merely 
containing  a  demand  of  payment  is  insufficient.  Hartley  v.  Case,  4  B. 
4*  C.  339,  Q  D.^  S.  505,  s.  c.\  so  is  a  notice,  stating  the  bill  to  have 
been  drawn  by  the  party,  when,  in  fact,  he  was  not  the  drawer, 
but  only  an  endorser:  "^Beauchamp  v.  Cash,  D.  fy  S.  C.  N.  P.  [*297] 
5.  It  is  not  necessary  to  prove  the  notice  to  have  been  made  in 
writing:  Cross  v.  Smithy  \  M.  fy  S.  545.  Personal  notice  is  not  abso- 
lutely necessary :  ib.  Proof  of  a  reasonable  endeavour  on  the  part  of 
the  holder  to  give  notice  will  be  sufficient;  as,  by  sending  a  person  to  the 
drawer's  country  house,  who  repeatedly  knocked  at  the  door,  but  failed 
in  his  object :  ib.  Proof  of  notice  having  been  sent  by  the  post, 
will,  at  all  times,  be  sufficient,  if  it  appear  to  have  been  so  sent  the  day 
after  the  dishonour  of  the  bill :  fVilliams  v.  Smith,  2  B.  ^  Ji.  500, 
Jameson  v.  Swinton,  2  Taunt.  224;  though  proof  of  the  letter  con- 
taining the  notice  having  been  received  is  not  necessary,  Saunderson  v. 
Judge,  2  H.  Bla.  509,  if  it  be  proved  to  have  been  put  into  the  proper 
post-office,  or  sent  by  the  twopenny  post:  Scott  v.  Lifford,  9  East,  347; 

1  Camp.  246,  s.  c.  And,  in  the  case  of  foreign  bills,  the  sending 
the  notice  by  post  has  been  held  to  be  sufficient :  Saunderson  v.  Judge, 

2  H.  Bla.  509;  Darbishire  v.  Packer,  6  East,  3.  It  must  appear  that 
the  letter  conveying  the  notice  was  sent  by  the  post  in  time  to  be  de- 
livered to  the  party  within  the  period  of  legal  notice:  Smith  v.  Mullet t, 
2  Camp.  208;  Hilton  v.  Fairclough,  ib.  633.  Proof  of  the  letter  being 
left  at  deft.'s  house  will  be  sufficient :  Stedman  v.  Gooch,  1  Esp.  Sep.  5. 
If  notice  be  sent  by  the  post,  the  letter  must  not  be  too  eenerally  di- 
rected :  Walter  v.  Haynes,  1  27.  ^  M.  149.  It  has  been  held  sufficient  to 
direct  the  letter  similarly  to  the  date  of  the  bill;  as,  where  it  was  dated 
Manchester,  and  the  letter  was  so  directed:  Mann  y.  Moors,  ib.  249. 
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The  notice  may  also  be  sent  by  a  private  conveyance,  Bancrqfi  v.  Hall, 
Holly  C.  476;  or,  where  there  is  no  post,  sending  it  by  an  ordinary  coiv- 
veyance,  as,  by  the  first  regular  ship  bound  for  the  place  where  the  notice 
is  required  to  be  given:  Muilman  v.  D^EguinOf  2  H.  Bta,  565;  Dar-- 
bishire  v.  ParkeVy  6  E(i8lj  7.  And,  in  a  case  where  a  bill  was  drawn 
in  Jamaica  in  favour  of  A.,  who  remained  thereafter  its  dishonour,  proof 
that  notice  was  left  at  his  residence  in  England  was  held  sufficient: 
Cromwell  v.  Hynsor^y  2  Esp,  Rep.  511.  Proof  of  any  form  of  notice 
will  be  sufficient,  its  object  being  to  apprise  the  party  that  the  holder  in- 
tends to  require  payment  from  him:  T^ndal  v.  Browny  1  T.  B.  167. 
Proof  of  a  notice  to  one  of  several  partners  has  been  held  sufficient  to 
render  the  partnership  liable:  Porthouse  v.  Parker^  I  Camp.  82. 
Where  the  notice  itself  could  not  be  produced,  parol  evidence  of  its  con- 
tents has  been  admitted ;  and  a  notice  to  produce  the  notice  of  dishonour 
in  the  hands  of  the  deft  does  not  seem  necessary :  Poland  v.  Pearee^ 
8  Camp.  601 ;  but  see  Langdon  v.  Hulls,  5  Esp.  Rep.  156 ;  Shaw  y. 
Markham,  Pea.  Rep,  165.  The  notice  may  be  proved  by  showing  a 
copy  of  it,  kept  at  the  time  it  was  sent :  Kine  v.  Beaumont,  3  B.fy  B. 
288 ;  Roberts  v.  Bradshaw,  1  Stark.  28.  And  proof  that  duplicate 
notices  of  the  dishonour  of  a  bill  were  written,  and  that  a  letter  was 
delivered  to  the  deft,  upon  the  dishonour  of  a  bill,  together  with  proof 
of  notice  to  produce  the  letter  so  delivered,  as  containing  notice  of  the 
dishonour,  is  evidence  on  default  of  production  that  deft,  had  notice :  ib. 
Proof  of  Time  when  Notice given.'\  The  general  rule  as  to  the  time 
of  giving  notice  is,  that  each  party  has  a  day  for  giving  it ;  therefore,  if 
the  parties  live  in  the  same  town,  notice  should  be  given  the  next  day, 
Smith  v.  Mullet t,  2  Camp.  208 ;  if  in  different  places,  by  the  next 
day's  post :  Williams  v.  Smith,  2  B.  4*  ^^  497.  And  notice  by  a  letter 
put  into  the  twopenny  post-office,  after  five  o'clock  in  the  afternoon  of 
the  day  after  that  on  which  the  party  knew  of  the  dishonour,  was  held 
insufficient :  ib.  And  a  party  receiving  a  notice  of  dishonour  need  not 
give  notice  to  the  party  aboVe  him,  although  he  might  easily  give  it,  that 
day,  and  there  is  no  post  the  day  following:  Geill  v.  Jeremy,  1  M  4* 
M.  61.  And  he  will  be  entitled  to  the  whole  day,  though  the  post  by 
which  he  is  to  send  it  goes  out  within  the  day :  Bay  I.  220 ;  Bray  y. 

HadweUj  5  Mauley  68.  Notice  of  dishonour  may  be  given 
[*298]  immediately  on  the  refusal  to  pay,  without  *waiting  to  see 

whether  the  bill  will  be  taken  up  in  the  course  of  the  day^ 
Burbridge  y.  Manners^  3  Camp.  193;  unless  the  acceptor  afterwards, 
and  on  the  same  day,  pays  the  bill:  Hartley  v.  Case,  I  C.  fy  P.  556« 
Where  the  party  receives  notice' on  a  Sunday,  Good  Friday,  or  Christmas 
Day,  he  is  in  the  same  situation  as  if  it  did  not  reach  him  till  the  next 
day,  Bray  v.^Hadwen,  5  M.  Sf  S.  68,  Bay  I.  220,  21;  and  see  7  and  8 
O.  4,  c.  ;  or  on  a  day  of  similar  sanctity,  according  to  the  religion  of 
the  party  bound  to  give  notice :  as,  where  notice  was  given  to  a  Jewish 
endorsor  on  the  8th,  which  was  a  great  Jewish  festival,  it  was  held  that 
it  was  not  necessary  for  him  to  give  notice  by  the  general  post  till  the 
9th:  ib.,  Lindo  v.  Unsworth,  2  Camp.  602.  Where  the  holder  received 
notice  of  the  dishonour  on  Sunday,  notice  given  by  him  by  the  Tues- 
day's post  was  held  to  be  sufficient:  Wright  v.  Shawcross^  2  B.S^  A. 
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501.  If  the  holder  of  a  bill  or  note  place  it  in  the  hands  of  his  banker^ 
the  banker  is  only  bound  to  give  notice  of  its  dishonour  to  his  customer, 
in  like  maniner  as  if  he  were  himself  the  holder,  and  his  customer  were 
the  party  next  entitled  to  notice :  Haynea  y.  Birks,  SB.Sf^P.  599.  And 
the  customer  has  the  like  time  to  communicate  such  notice,  as  if  he  had 
received  it  from  a  holder :  ib.  Thus,  notice  sent  by  a  London  Banker 
to  a  London  customer  the  day  after  the  dishonour  is  in  time ;  and,  if  the 
customer  communicate  that  notice  the  day  following,  that  will  be  in  time 
also  :  ib.f  Bay.  222. 

Where  a  bill  is  dishonoured  abroad,  notice  by  the  first  dij:ect  and  regu- 
lar mode  of  conveyance,  whether  it  be  an  English  or  a  foreign  ship,  is 
sufficient  The  holder  is  not  bound  to  send  such  notice  by  the  accidental 
though  earlier  conveyance  of  a  foreign  ship:  Muilman  v.  D^EguinOj2 
H.  ila,  565.  And  it  is  not  essential  the  notice  should  be  sent  by  the 
post,  where  there  is  one ;  sending  to  an  agent  by  a  private  conveyanee^ 
that  he  may  give  the  notice,  will  be  sufficient,  if  the  agent  give  the  no- 
tice, or  take  due  steps  for  the  purpose,  without  delay  :j9.  Bay.^  Bancroft 
V.  Hall,  Holt,  C.  476. 

Though  it  has  been  disputed  whether  it  is  for  the  court  or  for  the  jury 
to  decide  what  is  a  reasonable  time  for  giving  notice,  it  should  seem  that 
it  is  a  question  partly  of  fact  and  partly  of  law,  and  that  the  jury  are  to 
find  the  facts,  such  as  the  distance  at  which  the  persons  live  from  each 
other,  the  course  of  the  posts,  &c. ;  but,  when  those  facts  are  establish- 
ed, the  reasonableness  of  the  time  becomes  a  question  of  law,  and  conse- 
quently to  be  determined  by  the  court,  and  not  by  the  jury :  p.  Ld, 
Mansfield,  C.  J.,  and  Buller,  J.,  in  Tindal  v.  Brown,  1  T,  R.  168; 
ante,  292. 

Proof  as  to  by  whom  Notice  was  given,"]  The  notice  must  come 
from  the  holder,  or  some  party  entitled  to  call  for  payment  or  reim- 
bursement: Tindal  V.  Brown^  1  T.B,  167,  186;  Bosher  r.  Kieran,  4 
Camp.  87;  Gunson  v.  Metz,  I  B,  fy  C,  192.  But  a  notice  from  the 
holder,  or  any  other  party  to  the  bill,  will  enure  to  the  benefit  of  every 
other  party  who  stands  between  the  person  giving  the  notice  and  the 
person  to  whom  it  is  given :  Wilson  v.  Swabey,  1  Stark.  34.  There- 
fore, a  notice  from  the  last  endorsee  to  the  drawer  will  operate  ad  a  no- 
tice from  each  endorser:  BayL  207;  Chit.B.  227.  A  notice  of  disho- 
nour from  the  acceptor  suffices,  Bosher  v.  Kieran,  2  Cankp.  273 ;  but 
,  notice  given  by  a  person  not  party  to  a  bill  without  any  authority  is  not 
sufficient :  Stewart  v.  Kennett,  2  Camp.  177.  Where,  a  few  days  be- 
fore a  bill  became  due,  the  acceptor  informed  the  drawer  he  would  be 
unable  to  pay  it,  and  told  such  drawer  he  must  take  it  up,  and  gave  him 
part  of  the  amount  to  assist  him  in  so  doing,  and  the  latter  promised  to 
take  up  the  bill  accordingly,  it  was  held  in  an  action  by  the  endorsee 
against  the  drawer,  the  latter  might  nevertheless  set  up  as  a  defence,  that 
the  bill  was  not  duly  presented,  and  that  he  had  not  regular  notice  of 
dishonour,  but  that  the  sum  paid  him  by  acceptor  was  money  had  and 
received  to  the  pit's  use  :  Baker  v.  Birch,  3  Camp.  107. 

%Proof  as  to  whom  Notice  of  Dishonour  was  given.}    The 
notice  of  dishonour,  when  necessary,  must  be  proved  to  have  [*299] 
been  given  to  all  the  parties  to  whom  the  holder  of  the  bill  means 
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to  resort  for  payment:  Brown  v.  Maffey,  15  Ea8t^  216,  Where. the 
deft  is  a  bankrupt,  notice  should  be  given  to  him  before  the  choice  of 
assignees,  and,  after  such  choice,  to  them :  see  ex.  p,  MoliiH,  19  Fes* 
216.  If  the  party  be  dead,  notice  should  be  given  to  his  executors  or 
administrators;  and  it  is  expedient,  though  not,  in  general,  absolutely 
necessary,  to  give  notice  to  a  person  who  has  guaranteed  the  payment  of 
the  bill :  antCf  204;  BayL  138-9.  When  the  party  entitled  to  notice  is 
abroad  at  the  time  of  the  dishonour,  if  he  have  a  place  of  residence  ia 
England,  it  will  be  sufficient  to  leave  notice  of  non-acceptance  at  that 
place;  and  a  demand  of  acceptance  or  payment  from  his  wife  or  servant 
would,  in  such  case,  be  regular:  Cromwell  y.  Hynson^  2  Esp.  Sep. 
511-12. 

Proof  under  Common  Counts.^  As  to  what  the  plu  will  be  at 
liberty  to  prove  under  the  common  counts,  to  entitle  him  to  a  verdict, 
see  ante,  278. 

Ekdobsee  AOAisrsT  Endorser,  who  is  not  Drawer. 

The  pit's  proofs  in  this  action  will,  for  the  most  part,  be  similar  to 
those  required  in  an  action  against  the  drawer  who  is  also  endorser: 
as  to  which,  see  ante,  290  to  299. 

Proof  qf  Drawing,}  This  is  unnecessary,  as  the  endorsement  ad- 
mits the  handwriting  of  the  drawer,  and  deft  cannot  even  show  it  is  a 
forgery:  Lambert  y.  PacA,  1  Salk.  127;  1  Ld.  JRaym.  443,  s.  c; 
Tree  v.  Rowlings,  Holt,  C.  N.  P.  550. 

Proof  of  Acceptance.]  This  is  unnecessary,  even  though  it  be  stated 
in  declaration.     See  ante,  290.  Tanner  v.  Beau,  4  B.  fy  C  312. 

Proof  of  Endorsement,]  The  handwriting  of  all  endorsements  prior 
to  the  deft's  is  admitted  by  his  endorsement,  Lambert  v.  Pack,  1  Salk, 
127, 1  Ld,  Raym,  443,  Critchlow  v.  Parry,  2  Camp.  182,  Chaters  y. 
Bell,  4  Esp,  Bep,  210  ;  and  they  need  not  be  proved,  although  forged, 
and  stated  in  the  declaration :  ib.  But,  if  a  subsequent  endorsement  be 
stated,  it  must  be  proved;  and,  for  this  reason,  it  is  usual  to  insert  a  count 
stating  the  deft  to  have  endorsed  the  bill  to  pit :  Bosanquet  v.  Ander'- 
son,  6  Esp.  Rep.  43  ;  1  Stark.  326;  Chit.  B.  398. 

Proof  of  Presentment  J  and  Notice  of  Dishonour.]  What  has  beea 
already  said  on  this  head,  in  an  action  against  the  drawer,  will  be,  for 
the  most  part  here  applicable :  see  ante,  290  to  299.  It  is  not  necessa- 
ry to  prove  any  presentment  to  or  demand  upon  the  drawer :  Hey  tin  y. 
Jldamson,  2  Burr.  669,  675;  Bromley  v.  Frasier,  1  Str.  441.  It  is 
no  excuse  for  not  giving  notice  to  the  endorser,  that  the  acceptor  had  no 
effects  of  the  drawer :  Wilks  y.  Jacks,  Pea.  Jiep.  202.  Where  a  bill 
was  drawn  for  the  accommodation  of  a  remote  endorsee,  and  the  names 
of  all  the  prior  parties  were  lent  to  him,  it  was  holden  in  an  action  against 
one  of  those  parties,  an  endorser,  that  the  latter  was  entitled  to  notice  of 
dishonour;  because,  upon  paying  it,  he  would  be  entitled  to  sue  such  en- 
dorsee for  repayment  ;  Brown  v.  Maffey,  15  East,  216.  Proof  of 
a  payment  of  part^  or  a  promise  to  pay  after  full  notice  of  the  laches  of 
the  holder^  dispenses  with  the  proof  of  a  due  presentment^  protest,  and 
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notice^  u  it  admits  all  these  facts,  as  well  as  the  right  of  the 
holder  to  sue,  Taylor  v.  Jones,  2  Camp.  105  ;  *  Wilka  v.  Jacks,  [*800] 
Pea.  Rep.  202  ;  like  in  an  action  against  the  drawer,  ante,  295, 
n. ;  and  see  what  promise  is  su£Bcient,  ante,  296.  It  has,  however, 
been  considered,  that  although  a  drawer  of  a  bill  may,  by  circumstances 
impliedly  waive  his  right  of  defence,  founded  on  the  laches  of  the  holder, 
yet  it  must  be  proved  that  an  endorser  has  expressly  waived  it ;  Borro- 
dale  V.  Lowe,  4  Taunt.  93,  Chit.  B.  239  ;  and,  in  these  cases,  it  is  to  be 
left  to  the  jury  to  say  whether,  under  the  circumstanoe^,  the  deft  had 
notice,  at  the  time  of  his  promise,  or  application,  that  there  had  been 
laches  in  the  presentment,  &c. :  Hopley  v.  Dvfresne,  13  East,  275  ; 
Horfordv.  Wilson,  1  Taunt.  15.  It  seems  that,  at  all  events,  pit.  must 
prove  a  demand  on  the  acceptor  :  5  Esp.  Rep.  265.  The  following  letter 
from  the  endorser  has  been  held  not  to  waive  the  want  of  notice  :  ^<  I 
cannot  think  of  remitting  till  I  receive  the  draft :  therefore,  if  you  think 
proper,  you  may  return  it  to  T.  and  Co.,  if  you  think  me  unsafe :''  4 
Taunt.  93. 

Proof  under  Common  Counts.']  As  to  what  pit.  may  prove  under 
the  common  counts,  to  entitle  him  to  a  verdict,  see  ante,  278. 

Accommodation  Acceptor  against  Drawer. 
The  handwriting  of  deft.,  as  drawer,  must  b%  proved,  as  alsQ^  Dm 
payment  by  the  pit.,  or  some  special  damage  arising  from  his  being  obli- 
ged to  pay  the  bill,  or  costs  of  imprisonment,  &c. :  Chilton  v.  JViffen^ 
3  Wils.  12 ;  Hopley  v.  Dufresne^  13  Ea%t,  275.  But,  to  entitle  him 
to  recover  special  damage,  there  must  be  a  special  count,  stating  it^ 
3  East,  169.  Pit  must  also  prove  the  want  of  consideration  :  Vere  v. 
Lewis,  3  T.  R.  183.  Proof  of  a  receipt  at  the  back  of  the  bill,  in  the 
handwriting  of  the  party  entitled  to  demand  payment,  will  be  sufficient 
evidence  of  the  acceptor's  having  paid  the  bill :  Pfiel  v.  Fan  Batten- 
burg,  2  Camp.  439.  A  general  receipt,  on  the  back  of  the  bill,  will  be 
sufficient /?ri7na*/aae  evidence  of  payment:  Scholeyv.  Walshy,  Pea. 
Rep.  25.  But,  if  the  bill  be  produced  from  the  custody  of  the  acceptor, 
it  will  not  be  prima-facie  evidence  of  payment,  unless  it  be  also  proved 
to  have  been  in  circulation  after  it  had  been  accepted  :  Chit.  B.  410,  ^r. 
Nor  is  payment  to  be  presumed  from  a  receipt  endorsed  on  the  bill,  un- 
less it  be  shown  to  be  in  the  hand-writing  of  a  person  entitled  to  demand 
payment:  2  Camp.  439.  There  is  no  occasion  to  prove  the  actual 
payment  of  costs,  as  the  pit's  liability,  by  having  inc^lfred  them,  is  suffi- 
cient :  Bullock  V.  Lloyd,  2  C.  fy  P.  \\d.  In  an  action  by  bankers,  to 
recover  the  amount  of  a  bill  of  exchange,  accepted  by  the  deft,  payable 
at  their  house,  and  paid  by  them  after  it  was  endorsed,  they  are  bound 
to  prove  the  endorsement  by  the  payee  and  the  deft's  acceptance,  and 
their  payment :  Foster  v.  Clements^  2  Camp.  17.  See  post,  "  Indem- 
nity,^^ "  Ouarantee.^* 

Evidence  for  Defendant. 

Under  the  general  issue,  the  deft,  may  give  any  evidence,  disprovinff 
pit's  case  in  general,  and  that  he  is  not  liable  on  the  bilL  The  usud 
grounds  of  defence  are  ante,  258. 
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If  there  be  any  Tarianee  in  the  statement  of  the  bill,  and  pit  cannot 
resort  to  the  common  counts,  he  will  be  non-suited  :  as  to  such  variance, 
see  anie^  as  to  what  may  be  given  in  evidence  under  the  common 
counts,  ante. 

Stamp.]     A  bill  of  exchange  cannot  be  given  in  evidence,  1  B.fy  P^ 

N.  B.  30  ;  nor  is  it  in  any  manner  available,  unless  it  be  duly  stamped, 

that  is,  not  only  with  a  stamp  of  the  proper  value,  but  also  with 

1^*301]  a  stamp,  *of  the  proper  denomination,  or  the  peculiar  stamp 

appropriated  to  this  species  of  instrument  by  the  legislature : 

Selw.  N.  F.  313. 

It  is,  therefore,  an  usual  ground  of  defence,  that  the  bill  has  not  a  pro- 
per stamp,  according  to  the  table  of  stamps  under  55  O.  3,  c.  184. 

A^bill,  or  note,  made  abroad,  must  be  stamped  according  to  the  law 
of  the  country  where  it  is  made  :  Atves  v.  Hodgsotiy  1  T.  B.  241 ;  PhiL 
Ev.  488.  Deft  must,  however,  prove  that  a  stamp  was  necessary  by 
the  law  of  such  country  *,  and,  for  this  purpose,  an  authenticated  copy 
of  the  law  of  such  country  ought  to  be  produced,  ib.y  Buchanan  v. 
Buckevj  1  Camp,  65  ;  and  no  English  stamp  is,  in  the  case  of  such 
foreign  bill,  necessary.  And  a  bill  sketched  out  and  accepted  here,  and 
transmitted  to  a  person  abroad  for  his  signature  as  drawer,  is  a  foreign 
bill,  and  does  not  require  an  English  stamp :  Bochen  v.  Campbell, 
OotE^  56.  And,  where  a  bill  was  drawn  in  Ireland,  and  blanks  left  for 
the  date,  sum,  time  when  payable,  and  the  name  of  the  drawee,  and 
transmitted  to  England,  where  it  was  completed  and  negotiated,  it  was 
held,  that  this  was  to  be  considered  as  a  bill  of  exchange,  from  the  time 
of  signing  and  endorsing  it  in  Ireland,  and  that  an  English  stamp  was 
■  not  necessary  :  Smith  v.  Mingay^  I  M.  fy  S,  87.  So,  where  a  bill  of 
exchange  was  drawp  in  Jamaica,  upon  a  stamp  of  that  island,  with  a 
blank  for  the  payee's  name,  and  transmitted  to  England,  wher^  a  bona- 
fide  holder  filled  in  his  own  name  as  payee,  it  was  considered  that  no 
English  stamp  was  necessary.  Crutchley  v.  Mann^  5  Taunt.  529 ; 
1  Marshj  29, 9,  c.  But,  if  a  bill,  however,  be  drawn  in  England,  though 
dated  abroad,  it  cannot  be  enforced  here  without  an  English  stamp  :  Jor- 
daine  v.  Lashbrooke,  7  T.  B.  601  ;  Abraham  v.  Dubois^  4  Camp.  269. 

Where  it  is  objected  that  a  bill,  purporting  to  have  been  made  abroad, 
was  made  in  England,  and  therefore  required  a  stamp,  it  will  be  insuffi- 
cient merely  to  prove  that  the  drawer  was  in  England  at  the  time  the 
bill  bears  date,  but  the  fact  must  be  established  by  more  positive  evi- 
dence :  Mraharrn^.  Dubois,  4  Camp.  269. 

But  a  Foreign  Bill  of  exchange  drawn  in,  but  payable  out  of  Great 
Britain,  if  drawn  singly,  and  not  in  a  set,  the  same  duty  is  payable  as 
on  an  inland  bill  of  the  same  amount  and  tenor.  As  to  foreign  bills 
drawn  in  sets,  according  to  the  custom  of  merchants,  see  the  tables  under 
55  G.  3,  c.  184 ;  as  to  the  sums  payable  for  every  bill  of  each  set, 
Baj/l.  75. 

A>  bill  properly  stamped,  and  put  into  circulation,  and  afterwards 
taken  up  by  the  drawer,  may  be  circulated  again  without  a  fresh  stamp, 
as  it  continues  negotiable  till  it  has  been  paid  or  discharged  by  the  ac>- 
ceptor:  p.  Ld.  Ellenb.f  Callow  v.  Lawrence,  S  M,  ^  S.  97. 
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JVhat  iteration  of  a  Bill  requires  a  New  Stamp.']  If  a  complete 
bill  be  altered  in  a  material  point  after  negotiation,  or  after  it  is  due, 
though  before  negotiation,  a  fresh  stamp  is  necessary,  Bowman  v.  Nichols 
1  Esp.  Hep.  81,  5  T,  R.  537 ;  and,  though  with  the  consent  of  all  par- 
ties, if  it  has  once  issued:  Wilson  t.  Justin,  cited  Bay  I.  89.  An  alter- 
ation, though  by  a  mere  stranger,  will  vitiate  the  bill:  Master  v.  Miller, 
4  T.  R.  320  5  2  H.  Bl.  141.  Altering  the  date  or  sum,  Waltar  v. 
Hastings^  4  Camp,  223,  1  Stark.  215,  Outhwaite  v.  Limsley,  ib. 
179,  Bowman  v.  Nicholly  5  T.  R.  537,  time  for  payment,  or  inserting 
words,  rendering  a  bill  or  note  {Kershaw  v.  CoXy  3  Esp.  Rep.  246} 
negotiable,  which  was  not  so  originally,  or  inserting  words  in  a  bill  or 
note,  originally  expressed  to  be  for  value  received,  generally  stating 
such  value  to  have  been  received  on  a  {Knill  v.  WilliamSy  10  East, 
431)  particular  account,  is  a  material  alteration,  and  makes  a  new  stamp 
necessary.  And,  where  the  drawer  of  a  bill  of  exchange  accepted  gene- 
rally, since  1  and  2  O.  4,  c.  78,  added  the  words,  ^^payable  at  Ransom 
and  Co.,  bankers,  London,^^  without  the  knowledge  of  the  acceptor, 
and  then  endorsed  it  for  valuable  consideration,  the  bill  being  over  due, 
and  the  endorsee  privy  to  the  alteration,  it  was  held  that  the 
alteration  was  *in  a  material  part  of  the  bill,  as  the  right  of  an  [*302] 
endorsee  to  sue  his  endorser  would,  according  to  the  altered 
bill,  be  complete,  upon  default  made  at  the  banker's,  and  notice  thereof; 
whereas,  in  truth,  the  acceptor,  not  having  in  reality  undertaken  to  pay 
there,  would  have  committed  no  default  by  such  non-payment:  Macin^ 
tosh  V.  Haydon,  I  R.fy  M.  362 ;  see  I  Camp.  82,  n.  But,  if  the  alter- 
ation was  merely  to  correct  a  mistake,  and  in  furtherance  of  the  original 
intent  of  the  parties,  as  inserting  the  words  <^or  order''  in  a  bill  intendjpd 
to  be  negotiable,  it  will  not  require  a  new  stamp :  Cox  v.  Kershaw j  3 
Esp.  Rep.  246.  So,  a  mistake  in  the  date  may  be  corrected:  Bay  I.  92 ; 
Jacobs  V.  Hart,  2  Stark.  45;  Kennersley  v.  Nash,  1  Stark.  452; 
Walton  V.  Hastings,  ib.,  215.  And,  where  a  bill  had  been  dated  by 
mistake  1822  instead  of  1823,  and  the  agent  of  the  drawer  and  acceptor, 
to  whom  it  had  been  given  to  be  delivered  to  the  endorsee,  with- 
out their  knowledge  or  consent,  corrected  the  mistake,  it  was  held  that 
such  alteration  did  not  vacate  the  bill :  Brutt  v.  Picard,  R.  fy  M.  37. 
Inserting  a  mere  memorandum,  to  say  where  a  bill  is  to  be  payable,  if  it 
give  a  right  direction,  does  not  require  a  new  stamp :  Trapp  v.  Spear^ 
man,  3  Esp.  Rep.  57.  The  introduction  of  words  which  do  not  affect 
the  responsibility  of  the  parties,  after  the  bill  has  been  accepted,  is  im- 
material :  Marson  v.  Petit,  1  Camp.  82,  n. 

<<  A  bill  is  prima-facie  to  be  considered  as  issued,  as  soon  as  it  is 
passed  away  by  the  drawer  or  maker,  Walton  v.  Hastings,  4  Camp, 
223,  I  Stark.  215,  or  accepted  by  the  drawee : "  Bayl  93 ;  Tidmarsh 
T.  Oower,  I  M.  ^  S.  735.  An  exchange  of  acceptances  is  a  sufficient 
negotiation  to  render  a  new  stamp  necessary,  Cordwell  v.  Martin,  I 
Camp.  79,  180,  b.  5,  9  East,  190;  and  so  is  the  delivery  to  the  drawer 
of  a  bill  drawn  for  his  accommodation,  and  payable  to  his  own  order : 
Calvert  v.  Roberts,  3  Camp.  342.  And  the  alteration  of  a  bill  by  the 
drawee,  after  it  has  been  dravjrn  and  endorsed,  and  before  it  is  aceepted, 
postponing  the  time  of  payment,  renders  the  bill  Toid:  Outhwaite  r. 
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Luntlej/f  4  Camp.  180.  But  an  accommodation  bill  is  not  issued  so, 
as  to  make  an  alteration  fatal,  until  it  is  in  the  hands  of  a  person  entitled 
to  treat  it  as  a  security  available  in  law :  Dowries  y.  Richardson^  5  B. 
4*  ^.  674.  A  bill  altered  before  negotiation^  without  the  consent  of  the 
acceptor,  may  be  enforced  against  him,  if  he  assent  to  the  alteration:  ib.; 
Kennersley  v.  Nash,  1  Stark.  452 ;  Jacobs  v.  Hari,  2  Siark.  45. 

Where  the  alteration  is  apparent  on  the  face  of  the  bill,  on  its  produc- 
tion in  eridence  it  lies  on  the  holder  to  prove  that  the  alteration  in  the 
bill  was  made  before  negotiation:  Johnson  v.  D.  Marlborough,  2  Siark. 
SIS.  But  proof  thatit  was  in  the  drawer's  hands  after  it  was  accepted, 
will  be primo'/acie  evidence  for  that  purpose:  ib. 

A  protest  must  be  stamped :  Set.  612. 

Incapacitt  otf  Partt.J  A  bill  cannot  properly  be  made  or  endorsed 
by,  nor  can  it  be  properly  addressed  to,  any  person  incapable  of  making 
himself  responsible  for  the  payment;  nor  can  they  be  properly  made 
payable  or  endorsed  to  any  person  incapable  of  suing.  Therefore,  it  is 
a  good  ground  of  defence  for  the  deft  to  show  that  he  was  an  infant, 
whether  he  be  sued  as  maker  or  endorser  of  a  bill,  if  it  be  in  the  course 
of  trade,  Williams  v.  Harrison,  Carth.  160,  3  Salk.  197;  but  not  if  it 
Xvere  drawn,  endorsed,  or  accepted,  for  necessaries :  Williamson  v. 
Wails,  1  Camp.  562.  And,  if  an  infant  draw  a  bill  to  his  own  order, 
and  endorse  it,  and  the  drawee  accept,  the  acceptance  will  bind  the 
drawee,  and  .he  will  be  compellable  to  pay  the  endorsee;  because,  by 
accepting,  he  precludes  himself  from  disputing  the  competence  of  the 
drawer:  Taylor  v.  Croker,  4  Esp.  Sep.  187;  Bayl.  39.  But  it  is  an 
unsettled  point  whether  an  infant  first  endorsee  can,  by  such  endorse- 
ment, give  currency  to  a  bill  of  exchange,  so  as  to  entitle  the  holder  to 
sue  on  it ;  though,  indeed,  in  a  case  where  the  acceptor  knew 
£*303]  the  payee  and  endorsee  was  an  infant,  the  *court  held  him  lia- 
ble :  Jones  v.  Darch,  4  Price,  300.  As  an  infant  is  capable  of 
suing,  he*may  be  payee  and  endorsee ;  and  an  objection  to  his  infancy, 
when  he  sues  as  such,  will  be  unavailable :  Teed  v.  Elworihy,  14  £cm/, 
210  ;  Warwick  v.  Bruce,  2  M.  f  S.  205 ;.  6  Tauni.  118.  The  draw- 
ing,  endorsing,  or  accepting,  a  bill  by  an  infant  is  not  void,  but  only 
voidable;  therefore,  his  ratification,  after  he  comes  of  age,  will  be  bind- 
ing on  him:  Baj/l.  40;  Gibbs  v.  Merrill,  3  Taunt.  307;  2  B.fyC. 
824;  A  D.  ^  R.  545;  Taylor  v.  Croker,  4  Esp.  Rep.  187;  post^ 
*^Infancy:^ 

Coverture,  when  established,  will  also  be  a  sufficient  ground  of  de- 
fence; as,  a  married  woman  cannot  be  a  party  to  a  bill  of  exchange,  so 
as  to  charge  herself  to  liability  in  a  court  of  law,  although  she  be  living 
from  her  husban(|^  and  have  a  separate  maintenance  secured  to  her  by 
deed,  Marshal  v.  Ruiion,  8  T.  R.  545;  and,  though  she  live  apart  from 
her  husband,  in  a  state  of  adultery,  and  there  exist  a  valid  divorce,  a 
mensa  et  ihoro,  Lewis  v.  Lee,  S  B.^  C.  291;  and  a  feme  coverte,  sole 
trader,  in  London,  is  not  liable  to  be  sued  as  such,  in  the  courts  at  West- 
minster :  Beard  v.  Webb,  2  B.  fyP.  93.  Where  a  husband,  however, 
has  been  abroad,  and  not  heard  of  for  seven  years,  the  wife  will  be  lia- 
ble, as  it  shall  be  presumed  he  is  dead:  2  Camp.  113,  273.  Or,  if  an 
alien  husband  never  has  been  in  this  country,  and  his  wife  reside  here. 
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and  contract  debts,  she  is  responsible:  3  Camp.  124.    But,  if  ha  has 
once  resided  in  the  country^  the  animus  reverUndi  will  be  presumed^ 
unless  the  contrary  appear^  and  she  will  not  be  responsible :  3  Camp* 
194.     Though  it  has  been  held,  that,  if  a  feme  coverte  give  a  promissory 
note,  and  after  the  death  of  her  husband  promise  to  pay  it^  in  consider^* 
ation  of  forbearance,  such  promise  is  void;  yet,  if  the  wife  has  a  sepa-' 
rate  estate  secured  to  her  at  the  time  she  gave  t^e  note,  the  promise  may 
be  enforced  at  law:  Lloyd  r.  Lee^  1  Sir.  94.     See  poei^  "  Coverture.^* 
Wawt  op  Consideration.  fVhen  a  Dejince.']     <*  Where  there  is  a 
total  failure  of  consideration  for  the  payment  Of  ^tbe  bill  by  the  deft.,  it 
can  be  insisted  on  as  a  total  bar  to  the  action,  and  a  partial  failure 
may  be  insisted  on  as  a  bar  pro  tanto:  BayL  328;  Pea.  Bep.  61,  216) 
2  Stark.  166.     Where  the  contract  on  which  the  bill  was  given  is  en* 
tire,  deft,  may  prove  that  it  was  wholly  rescinded ^  or,  where  there  was 
a  partial  failure  of  consideration,  that  the  contract  has  been  partially  r&i 
scinded,  if  it  consisted  of  divisible  parts,  BayL  394;  therefore,  it  is  a 
good  defence  to  an  action  on  a  note,  that  it  was  given  for  an  apprentice- 
lee  with  deft's  son,  and  that  the  indentures  were  void  for  want  of  a 
stamp,  under  8  •Snne,  even  though  pit.  had  maintained  the  son  for  a 
time,  as  the  consideration  (the  apprenticeship)  was  entire,  and  had  wholj^r 
failed:  Jackson  v.  JVarwickj  1  T.  B.  121.     So,  vhere  deft,  accepted 
the  bill,  in  consideration  that  pit.  would  take  deft,  into  partnershipi  ai^ 
the  treaty  was  broken  off,  it  was  held,  that  pit.  could  nqt  jrecov%:,t6a 
^hole  amount,  if  he  had  not  sustained  an  adequate  Injury:  Ledger  r* 
Ewer^  Pea.  Bep.  216.     And,  if  goods  paid  for  by  a  bill  are  damaged^ 
and  the  contract  is  rescinded  on  that  accounit,  no  action  lies  on  the  biil^  ; 
Lewis  V.  Cosgravef2  Taunt.  2)  nor  does  an  action' lie  on  a  bill  givea 
for  the  price  of  a  horse,  warranted  sound,  if  there  were  a  breach  of  war-* 
ranty,  and  the  horse  were  immediately  returned,  ib.)  and  fraud  may-be^ 
given  in  evidence  by  the  deft,  so  as  to  avoid  the  contract  altogether}^ 
Z*ewis  T.  Cosgravey  2  .  Taunt.  2 ;  Solomon  v.   Turner,  1  Stark.  524 
As,  where  a  bill  is  given  for  the  price  of  goods  fraudulently  sold  under 
a  warranty,  the  breach'  of  warranty  is  a  bar  to  an  action  on  the  bill,  if 
the  deft.,  immediately  on  discovering  the  fraud,  repudiate  the  contract| 
by  tendering  back  the  goods ;  and,  where  more  money  has  been  already 
paid  than  the  goods  or  business  fraudulently  sold  are  worth,  the  same 
may  be  retained,  and  the  payment  of  the  bill  resisted:  2  Taunt.  2;  B 
Stark.  175;  1  ib.  51 ;  1  Camp.  40.  .  Where  a  check  is  given 
on  *a  verbal  condition,  which  the  drawer  finds  is  to  be  broken  or  [*304] 
•eluded,  he  has  a  right  to  stop  the  payment  of  it  as  against  such 
person :  3  Camp.  376.     A  partial  failure  of  consideration  will  constitute 
no  defence,  if  the  quantum  to  be  deducted  on  that  account  is  matter,  not 
of  definite  computation,  but  of  unliquidated  damages,  Bayl.  395 ;  and 
which  are  the  subject  of  an  action,  ib.:  thus,  if  a  bill  or  note  is  given  for 
the  stipulated  price  of  goods,  previously  delivered.,  it  is  no  ground,  of 
partial  defence  that  the  price  was  exorbitant:  Solomon  r.  Turner,  I 
Stark.  51.     As>  where  a  stipulated  price  is  given  for  a  picture^  the  deft^ 
will  not  be  allowed  to  prove  the  inadequacy  of  its  value,  ib.;  or  that  the 
goods  were  damaged  when  they  ought  to  have  been  sound,  Morgan  v# 
Richardson,  1  "Camp.  40,  n.,  2  ib.  346,  Brown  y«  Davis,  7  East,  480, 
Vol.  I.  46 
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Basten  y.  Butler^  ib.  479 ;  unless  the  contract  was  rescinded  on  that 
ground :  Lewis  v.  Cosgrave^  2  Taunt.  2,  So,  it  is  no  answer  to  an  ac- 
tion on  a  bill  or  note,  that  it  was  given  as  the  condition  of  a  lease  to  be 
executed  by  the  pit.  and  of  letting  the  deft,  into  possession  of  the  pre- 
mises, and  that  pit  had  refused  to  execute  the  lease,  for  he  is  not  bound 
to  execute  till  the  price  is  paid;  and,  as  the  ded.  was  let  into  possession, 
the  consideration  fails  in  part  only;  and  the  sum  to  be  allowed  for  such 
failure  is  matter  not  of  mere  calculation,  but  of  unliquidated  damages: 
Moggridge  v.  Jones,  14  Easty  486.  So,  it  is  no  answer  to  an  action  on 
a  bill  or  note,  that  it  was  for  an  apprentice  fee,  and  that  the  apprentice- 
ship had  been  dissolved  for  misconduct  in  the  master :  Grant  v.  fVekU* 
man,  16  East,  207 ;  sed  vide  Ledger  v.  Ewer^  Pea.  Rep.  216 ;  Bayl. 
895-6. 

Between  what  Parties  the  Consideration  may  be  Questioned.']  Be- 
tween the  original  or  immediate  parties,  as  the  drawer  and  acceptor, 
drawer  and  payee,  endorsee  and  his  immediate  endorser,  want  of  con- 
sideration may  be  insisted  on.  Chit.  B.  70.  Str.  674,  7  T.  R.  121 ;  and, 
whep  the  holder  pit  took  it  from  one  of  such  parties,  after  the  bill  fell 
due,  the  deft  may  avail  himself  of  any  defence  that  he  might  have  set 
Vff  in  an  action  against  him  by  such  party.  But  a  want  of  consideration 
cannot  be  a  bar  to  an  action  on  a  bill  in  the  hands  of  a  bona^Jide  holder, 
for  value,  before  the  bill  fell  due,  Collins  v.  Martin,  I  B.  fy  P^  651; 
and  il  will  ^ways  be  presumed  the  pit  holds  for  value,  unless  the  con- 
trary appear,  ih^\onus  probandi  of  which  lies  on  deft  If,  indeed,  it 
cyi  be  proved  the  pit  gave  no  value  for  the  bill,  then  it  will  be  pre- 
sumed he  is  in  privity  with  the  first  holder,  and  will  be  affected  by  every 
thing  which  would  affect  such  first  holder:  ib.  The  want  of  considera- 
tion, in  toto  or  in  part,  cannot  be  insisted  on,  if  the  pit,  or  any  inter- 
.mediate  party,  between  him  and  the  deft,  took  the  bill,  bona  fide,  and 
'  upon  a.  valuable  consideration:  Bayl.  397.  But,  in  an  action  by  endor- 
see, if  it  appear  that  a  prior  party  made  it  under  duress,  or  was  defrauded 
of  it,  and  the  pit  has  previous  notice  so  to  do,  he  must  be  prepared  to 
prove  under  what  circumstances,  and  for  what  value,  he  became  holder : 
Duncan  v.  Scot,  1  Camp.  100.  In  an  action  by  an  endorsee  against 
acceptor,  if  the  deft  show  there  was  no  consideration  between  him  and 
drawer,  it  lies  on  pit.  to  prove  that  pit.,  or  some  other  person,  gave  value 
fcr  it :  Thofnas  v.  Newton,  2  C.  fy  P.  606. 

It  makes  no  difference  whether  the  pit  a  bana  fide  holder  for  value, 
knew  the  deft  received  no  consideration  for  his  being  a  party  to  the 
bill,  if  the  deft,  became  such  party  as  an  accommodation :  Smith  v. 
Knox,  3  Esp.  Rep.  47,  6  Dow.  237.  But,  if  the  bill  was  given  for  » 
specific  purpose,  which  has  not  been  satisfied,  and  that  is  proved  to  have 
been  known  to  pit,  then  he  cannot  recover :  ib.  Chit.  B.  59.  If  pit  be 
proved  to  be  the  agent  of  a  party  who  cannot  recover,  neither  can  hh ; 
1  Moo.  556.  Where  the  holder  did  not  give  full  value  for  the  bill, 
which  was  an  accommodation  one,  and  that  known  to  him  when  he  gave 
the  part  of  such  value,  it  was  held  he  could  only  recover  such  part ; 
fViffiny.  Roberts,  1  Esp.  Rep.  261.  If  one  of  three  partnere 
[*305]  undertake  to  provide  for  a  bill  drawn  by«the  firm  *upon,  and 
accepted  by  deft,  the  latter  may,  in  an  action  at  the  suit  lif  the 
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three  pftrtDen,  gire  in  evidence  such  undertaking  as  a  defence:  Bi^ 
would  V.  Heapf  12  Eastf  323.  r 

fVhen  Pit.  bound  to  prove  a  Consideration  in  the  first  Instance^ 
und  when  Deft,  must  give  a  Notice  to  dispute  if.]  Bills  and  notes  are 
presumed  to  have  been  made  on  good  consideration,  and  il  is  not  neces- 
sary for  pit  to  prove  it  in  the  first  instance  on  the  trial,  2  Freem.  257, 
Chit.  B.  68^  unless  he  brings  an  action  as  bearer  of  a  bill  transferable  by 
delivery,  and  then  only  under  suspicious  circumstances  first  proved  by 
deft;  as,  where  the  bill  has  been  lost,  and  the  pit.  cannot  give  a  reason- 
able account  how  he  came  by  it,  and  has  had  due  notice,  before  the  trial 
of  the  action,  to  prove  the  consideration,  be,  which  he  gave  for  the  in- 
strument: Duncan  v.  Scott,  I  Camp.  100;  3  Burr.  1516,  1527;  2 
Camp.  5 ;  Chit.  B.  68. 

In  order  to  set  up  the  defence  of  want. of  consideration^  it  is  incum- 
bent on  deft  previous  to  the  (rial,  to  give  distinct  notice  to  the  pit's 
attorney  to  prove  the  consideration  :  BayL  373;  Patersonv.  Hardacre, 
4  Taunt.  114.  As  to  proof  of  service  of  such  notice,  j9o^/,  ^^  Noticea^^ 
The  notice  must  be  given  a  reasonable  time  before  the  trial.  In  addition 
to  such  notice,  deft,  must  also  cast  some  suspicion  upon  pit's  title,  either 
in  his  cross-examination,  or  by  other  testimony,  and  show  that  the  bill 
was  obtained  from  the  deft,  or  some  previous  holder,  by  undue  means: 
this  may  be  done  by  the  cross-examination  of  pit's  witness,  or  other  tes- 
timony, or  pit  neod  not  go  into  any  evidence  of  the  conside«*ation:  Acy- 
nolds  V.  Chettel,  2  Camp.  596',Bawlings  v.  Ball,  iC.^P.ll.  How- 
ever, no  notice  need  be  given  in  K.  B.,  where  the  deft  can  make  out  a 
strong  case  of  fraud  or  want  of  consideration  against  the  pit;  as,  where 
the  pit.  is  a  party  to  the  fraud,  or  the  nature  of  the  transaction  is  itself 
intrinsically  notice :  (Jreen  r.  Deakin,  2  Stark.  347.  But  it  appears 
to  be  always  requisite,  by  the  ptactice  of  the  C.  P.,  to  do  so  in  that 
court:  Paterson  v.  Hardacre,  4  Taunt.  114,  supra.  When  pit  has 
received  due  notice  from  the  deft,  to  prove  the  consideration,  his  coun* 
ael  may  do  so  in  the  outset,  or  if  no  suspicion  has  been  cast  upon  the 
pit's  title  by  the  cross-examination  of  his  witnesses,  he  may  reserve 
himself  as  to  the  proof  of  the  consideration,  till  deft  has  cast  a  suspicion 
on  his  case,  or  has  proved  that  deft  received  no  value.  When  pit  may 
go  into  full  evidence  of  the  circumstances  under  which  he  holds  the  bill, 
Jlbbott,  C.  J.,  has  at  N.  P.  declared  this  is  the  correct  course;  and,  ac- 
cording to  the  note  in  Browne  v.  Murray,  B.  fy  M.  253,  this  practice  of 
the  E.  B.  prevails  also(  in  the  C.  P.,  though  it  was  otherwise  ruled  in 
Spooner  v.  Gardiner,  B.  4*  M  86 ;  Chit.  B.  401.  And  Lord  Ellenb., 
in  Delauney  v.  Mitchell,  I  Stark.  439,  held,  that  when  the  considera- 
tion is  to  be  gone  into,  it  should  be  done  at  first  '*  But,  if  the  pit 
thinks  fit,  in  the  outset,  to  call  any  evidence  as  to  the  consideration,  he 
must  go  through  all  the  evidence  he  proposes  to  give  for  that  purpose, 
and  he  shall  not  be  permitted  to  give  further  evidence  in  reply:"  p.  •Ab- 
bott, C.  J.,  B.  fy  M.  254. 

Illegal  Consideration.  When  Defence  may  be  sAup^  When- 
ever the  deft  is  at  liberty  to  insist  on  the  want  of  consideration  as  a  de- 
femee,  he  may  always  insist  that  the  consideration  for  the  bill,  or  a  part 
thereof^  was  illegal :  1  W.  Bla.  Bep.  445 ;  3  Taunt.  226 ;  Chit.  B.  74. 
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At  to  what  19  an  illegal  coMideration,  see  Chit.  B.  74  to  85^  a.';  posty 
"  Illegal  Consideration.'^ 

*  A  subsequent  illegal  contract  or  conaidcration  of  any  description  tak- 
ing place  in  a  second  endorsement  or  transfer  of  a  bill,  and  not  in  its  in* 
ception,  nor  in  a  transfer  through  which  the  holder  must  make  title, 
will  not  invalidate  the  same,  in  the  hands  of  a  bona-fide  holder,  who 
took  it  before  it  became  due.  1  Stark.  385;  1  Easty  92\  8  T.  R.  391; 
Chit.  B.  7  ed.  87. 

With  respect  to  a  bill  substituted  in  lieu  of  one  given  on  an 
P306]  ^illegal  consideration,  it  will,  in  general,  be  open  to  the  same 
objections  as  the  original  bill  or  note,  2  B,  fy  Jl.  588 ;  but,  if 
the  new  bill  is  given  for  a  consideration  excluding  what  made  it  origi* 
nally  illegal,  and  all  other  illegal  considerations,  it  will  be  good,  ib.  Thus, 
if  a  bill  ^ven  originally  on  an  usurious  consideration,  be  substituted  bv 
a  bill  confined  to  what  remains  due  for  principal  and  legal  interest,  it 
will  be  good :  Bay.  407 ;  2  Stark,  387;  1  Camp.  187^  2  Taunt.  184. 
Where  a  bill,  affected  by  an  illegal  consideration,  being  in  the  hands  of 
an  innocent  holder,  and  the  latter,  on  being  informed  of  the  illegality, 
takes  a  fresh  bill  in  lieu  of  it,  drawn  by  one  of  the  parties  to  the  original 
usury,  and  accepted  by  a  third  person  for  the  accommodation  of  the 
other  party,  it  was  held  that  he  could  not  maintain  an  action  against  the 
acceptor  of  this  substituted  bill :  »&.,  Tate  v.  fVillings^  3  T.  R.  538  ;  4 
Taunt.  683.  ^^  If  a  bill  or  note  is  given  in  part  upon  a  legal,  and  in 
part  upon  an  illegal  consideration,  and  several  bills  of  notes  are  after- 
wards substituted  in  lieu  thereof,  the  effect  of  the  illegality  may  be  con- 

. fined  to  some  only  of  the  substituted  bills  or  notes,  and  the  other  stand 
exempt;  as,  where  a  bill  or  note  is  given  as  to  half  for  a  gaming  debt, 
and  as  to  the  residue  for  money  received,  and  two  bills  or  notes,  of  equal 
amount,  are  afterwards  substituted  for  it,  if  the  giver  does  any  thing 
which  may  be  considered  an  election  to  ascribe  the  gaming  debt  to  the 
one,  he  will  be  liable  upon  the  other:  promising  to  pay  one,  whilst  both 
remain  unpaid,  shall  be  deemed  an  election  to  ascribe  the  gaming  debt 

'to  the  other,  Bayl.  409;  and  the  receiving  of  a  bill  or  note,  if  the  whole 
of  the  consideration  be  not  bad,  will  not  extinguish  the  good  part  of  the 
consideration.  Thus,  the  receiving  a  bill  or  note  upon  an  usurious  con- 
tract, but  given  for  a  previous  legal  subsisting  debt,  will  not  extinguish 
such  debt,  though  the  security  itself  will  be  void,  3  Camp.  119;  but,  if 
there  was  usury  in  the  concoction  of  the  bill,  even  the  principal  and  in- 
terest cannot  be  recovered:  9  Ves.  84;  1  T.  R.  153. 

Where  a  bill  or  note  is  given  on  a  consideration  bad  in  party  the 
whole  becomes  illegal;  as,  where  part  of  it  was  for  spirits  sold  in  small 
quantities,  and  the  rest  for  money  lent  t  Scott  v.  Oilmore,  8  Taunt. 
226;  6  Esp.  Rep.  24;  and  3  Camp.  9,  contra.  Where  a  bill  of  ex- 
change was  partly  for  money  lent  at  the  time  and  place  of  play,  and 
partly  for  money  lost  at  play,  it  was  held  that  the  pit  could  recover 
nothing  upon  the  bill,  but  that  he  might  recover  the  money  lent  on  the 
count  for  money  lent,  as  the  bill  was  thereby  wholly  vitiated:  Robinson 
v.  Bland,  Burr.  1077. 

With  respect  to  what  party  may  set  up  illegality  of  consideration 
as  a  defence^  such  illegality  may  be  shown  between  the  immediate  parties 
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themselves,  and  all  parties  privy  to  the  illegality  when  they  took  the 
bill.  Where  a  third  person^  having  given  value  for  a  bill,  knew,  at  the 
time  he  became  the  holder,  that  it  was  originally  founded  on  an  illegal 
transaction,  Steers  v.  Lcuhlley^  6  T.  JR.  61,  1  Esp.  Rep.  166,  s.  c, 
Wyat  V.  Bulmer^  2  Esp.  Rep.  638,  Brown  v.  Turner^  ib.^  631,  7  T.  R. 
630,  8.  c.y  Feise  v.  Randall,  6  T.  R.  146,  Chit.  B.  7  ed.  85,  a.,  op 
where  a  person  became  holder  of  such  a  bill  after  it  became  due,  he  can- 
not recover  on  it:  Brown  v.  Turner,  7  T.  R.  630.  However,  a  per- 
son who,  at  the  request  of  the  holder  of  a  bill,  endorses  it,  and  is  obliged 
to  pay  the  contents  to  a  bona-fide  holder,  may  recover  the  money  paid 
from  any  person  whose  name  is  on  it :  Seddens  v.  Stratford,  Peake^a 
Rep.  215;  Petrie  v.  Hanruzy,  3  T.  R.  424;  Jlubert  v.  Maze,  2B.^P. 
871.  In  cases  where  the  legislature  Has  declared  that  the  illegality  of 
the  contract  or  consideration  shall  make  the  bill  oj^  note  void,  the  deft, 
may  insist  on  such  illegality,  though  the  pit.,  or  some  party  between 
him  and  the  deft.,  took  the  bill  Hona-fide,  and  gave  a  valuable  consider* 
ation  for  it.  And  the  innocent  holder  can«  in  such  case,  only  resort  to 
the  party  from  whom  he  received  the  bill,  &c.,  and  then  he  cannot  tb- 
cover  upon  the  same,  but  only  on  the  original  consideration :  Bendelaek 
V.  Morier^  2  H.  Bla.  338;  Bowyer  v.  Bampton,  2  Str.  1155; 
JVyat  V.  Bulmer,  2  Esp.  Rep.  538-9;  Witham  y.  Lee,  *4  ib.  [*307] 
264.  And  it  has  been  decided  that,  if  the  payee  of  a  bill  of 
exchange  endorse  it  upon  an  usurious  contract  made  at  the  time  of- such 
endorsement,  a  bona-fide  holdercannot  afterwards  recover  upon  it  against 
the  acceptor,  because  such  holder  must  claim  title  through  such  first  en- 
dorser :  Lowes  v.  Mazzaredo,  1  Stark.  385.  But,  unless  it  has  been 
80  expressly  declared  by  the  legislature,  illegality  of  consideration  will 
be  no  defence  in  an  action  at  the  suit  of  a  bona-fide  holder,  without  notice 
of  the  illegality,  Wyat  v.  Bulmer,  2  Esp.  Rep.  538,  Brown  v.  TurneTf 
7  T.  R.  630,  unless  he  obtained  the  bill  after  it  became  due :  Amory  v. 
V.  Mereweather,  2  B.  fy  C.  573;  and  see  further  Chit.  B.  7  ed.  86. 
By  58  O.  3,  c.  93,  no  bill  or  note  shall,  though  given  for  an  usurious 
consideration,  or  upon  an  usurious  contract,  be  void  in  the  hands  of  an 
endorsee  for  valuable  consideration,  unless  such  endorsee  had,  at  the 
time  of  discounting  or  paying  such  consideration  for  the  same,  actual  no- 
tice that  such  bill  or  note  had  been  originally  tainted  with  usury. 

By  suffering  a  judgment  by  default,  the  deft,  loses  the  opportunity  of 
objecting  to  the  sufficiency  or  legality  of  the  consideration:  4  T.  R.  275; 
4  Taunt.  683. 

Accord  and  Satisfaction.]  In  an  action  on  a  bill  or  note,  deft, 
may  prove  that  the  bill  has  been  satisfied,  or  plt.^s  claim  thereon  extin- 
guished. Bay  I.  267;  as  by  showing  that  pit.  has  taken  a  security  of  a 
higher  description  from  the  deft,  lor  the  money  due  upon  the  bill  or 
note,  Bayl.  267;  or  by  taking  a  third  person's  note  as  a  security  for  the 
original  debt,  or  for  a  compositiofi  with  a  party's  creditors,  Lewis  v.  Jones, 
A  B.  fy  C.  513,  post,  ^^Composition;^^  or  that  it  has  been  jmtisfied  by 
payment  or  otherwise.  In  an  action  against  the  acceptor  by  the  endor- 
see, where  a  bill  is  payable  to  a  third  person,  deft,  may  prove  that  it 
•  has  been  paid  by  the  drawer  himself,  whereby  he  will  be  released  from 
his  obligation,  Beck  v.  Robley,  I  H.  Bla.  89,  n,,  Burbridgc  y.  Man' 
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nersy  3  Camp.  194;''but,  where  the  bill  is  payable  to  the  drawer's  own 
order^  and  he  makes  payment  to  aft  endorsee,  and  again  circulates  the 
bill  upon  his  own  endorsement^  such  transaction  not  prejudicing  any  other 
parties  to  the  bill,  and  not  releasing  the  obligation  of  the  acceptor,  he 
cannot  set  it  up  as  a  satisfaction :  Callow  r.  Lawrence^  3M,  ^  S.  95, 7. 
,  In  an  action  by  endorsee  against  maker  of  a  promissory  note,  payment 
by  the  payee  may  be  set  up  as  a  satisfaction,  if  notice  has  been  given: 
Cooper  V.  Davis,  1  Esp.  Sep.  463.  And  taking  a  4iew  bill  from  the 
acceptor,  the  original  bill>^o  be  kept  as  a  security,  operates  as  evidence 
of  an  agreement  that,  in  the  meantime,  the  original  bill  shall  not  be  en- 
forced :  Gold  V.  Sobson,  8  East^  580;  Dillon  v.  Bimmer,  I  Bing. 
100,  2.  .But  taking  a  warrant  of  attorney  to  enter  up  judgment  does  not 
operate  as  a  satisfaction,  unless  judgment  is  actually  entered  up,  BayL 
867;  as,  where,  an  action  having  been  brought  against  the  acceptor  of  a 
bill  of  exchange,  it  was  agreed  between  the  parties  that  the  deft,  should 
pay  the  costs,  renew  the  bill,  and  give  a  warrant  of  attorney  to  secure 
the  debt,  the  deft  gave  the  warrant  of  attorney,  and  renewed  the  bill^ 
but  did  not  pay  the  costs :  Norria  v.  JlyUttj  2  Camp.  329.  And, 
where  one  of  three  partners,  after  a  dissolution  of  partnership,  under- 
took by  deed  to  pay  a  partnership  debt  on  two  bills  of  exchange,  and 
that  was  communicated  to  the  holder,  who  consented  to  take  the  separate 
notes  of  the  one. partner  for  the  amount,  strictly  reserving  his  right 
against  all  three,  and  retained  possession  of  the  original  bills:  it  was  held 
that,  the  separate  notes  having  proved  unproductive,  he  might  still  resort 
to  his  remedy  against  the  other  partners,  and  that  the  taking,  under  these 
circumstances,  the  separate  notes,  and  even  afterwards  receiving  them 
several  times  successively,  did  not  amount  to  satisfaction  of  the  joint 
debt;  and  Holroyd,  J.j  said,  <<  I  think  that  the  giving  of  the  three  notes 
by  the  one  partner  will  not  operate  as  a  satisfaction  of  the  joint  debt:  for, 
•in  the  first  place,  it  is  not  a  satisfaction  of  a  higher  natnre ;  and, 
£*308]  in  the  second,  *there  was  an  express  reservation  of  pU.'s  claim 
.  against  all  the  three,  and  the  agreement  between  the  three  part- 
ners cannot  vary  the  pit's  right,  even  though  it  was  communicate  to 
him :"  Btdford  v.  Deakin^  8  B.  fy^.  210.  And  in  no  case  will  the 
taking  a  collateral  security  amount  to  a  satisfaction:  Bring  v.  Clarksonj 
\B.fyC.  14.  Where  the  holder  of  a  bill  of  exchange,  being  a  security 
for  a  debt  due  from  A.,  B.,  C,  and  D.,  endorsed  over  and  put  the  bill 
in  the  bands  of  B.,  C,  and  D.,  who  settled  their  accounts  with  A.,  say* 
ing  that  the  bill  had  been  satisfied  by  them,  but  the  bill  itself  was  not 
produced  to  or  seen  by  A.  at  the  time  of  such  settlement,  held  that  this 
was  no  defence  to  A.  in  an  action  by  the  bolder  against  A.,  B.,  G.,  and 
D.,  the  bill  not  having  been,  in  fact,  satisfied  by  the  persons  to  whom  it 
had  been  endorsed  and  handed  over:  Ftatharatont  v.  Hunt^  IB.^C. 
113. 

Giving  Tims  to  other  Parties  to  Bill.]  In  general,  giving  time  to 
any  of  the  pirties,  is  a  discharge  of  every  other  party  who,  upon  paying 
the  bill  or  note,  would  be  entitled  to  sue  the  party  to  whom  such  time 
has  been  given.  The  acceptor  of  a  bill  is  primarily  liable;  and  the 
drawer  and  endorsers  may  be  considered  in  the  nature  of  sureties  fbr  the 
performance  of  his  act%  Clark  v«  Devlin^  3  B.^F.  366;  therefore,  if 
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the  party  Uke  a  bond,  or  any  security^  payab^at  arfuture  day"^  from  the 
acceptor  of  a^bili,  or  maker  of  a  note,  without  the  assent  of  the  other 
parties,  it  would  discharge  them  from  liability:  Claxton  v.  Smith,  3 
Mod.  87;  Bayl.  371.  Though  there  is  no  obligation  on  the  part  of  the 
holder  to  use  active  diligence,  by  suing  the  acceptor,  or  any  other  party, 
yet  he  must  not  give  him  time,  so  as  to  preclude  himself  from  suing  him, 
and  suspend  his  remedy  against  him,  in  prejudice  of  the  drawerand  en* 
dorsers,/?.  Ld,  Eldon,  6  Ves.  734;  and,  if  a  holder  agree  to  give  indul- 
gence for  a  certain  period  of  time  to  any  of  the  parties  to  a  bill,  this 
takes  away  his  right  to  call  «pon  that  party  for  payment  before  the  pe- 
riod expires,  and  not  only  to  call  upon  him,  but  on  all  the  intermediate 
parties:  for  otherwise,  if  he  were  to  oblige  them  to  pay  the  bill,  they 
could  immediately  resort  against  the  very  person  whom  the  bolder  has 
indulged,  which  would  be  inconsistent  with  his  agreeipent,  and  a  fraud 
upon  him:  p.  Bailey,  /.,  Claridge  v.  Dalton,  4  M.  4*  S.  232.  And, 
when  a  bill  or  note  becomes  due,  if  the  holder  renews  it,  or  agrees  with 
the  drawer  or  maker,  for  a  valuable  consideration,  to  give  him  time  for 
payment,  without  the  concurrence  of  the  other  parties  entitled  to  sue 
such  drawee  or  maker  on  the  bill  or  note,  they  will  thereby  in  general 
be  discharged  from  all  liability,  although  the  holder  may  have  given  due 
notice  of  the  non*payment.  So,  where,  in  an  action  by  the  endorsee 
against  the  endorser  of  a  note,  the  note  being  presented  for  payment 
when  due,  the  maker  desired  two  or  three  days^  time  to  pay  it  in,  and  so 
from  time  to  time,  which  was  given  him  by  the  then  holder,  it  was  held 
that,  as  there  had  been  a  credit  given,  pit.  could  not  recover:  •Anderson 
V.  George,  cited  S.  N,  P.  396.  As  to  giving  time,  the  holder  does  it  at 
his  peril ;  and  in  no  case  has  it  been  determined  that  the  endorser  is  liable, 
after  the  holder  of  the  note  has  given  time  to  the  maker:  p,  Buller,  J., 
Tindal  v.  Brown,  1  T.  B.  171 ;  English  v.  Darky,  3  B.fyP.61.  And 
it  has  been  held  that,  if  the  holder  of  a  bill  of  exchange,  when  due,  after 
taking  part  payment  from  the  acceptor,  agree  to  take  a  new  acceptance 
from  him  for  the  remainder,  payable  at  a  future  day,  and  that,  in  the 
meantime,  the  holder  should  keep  the  original  bill  in  his  hands  as  a  se- 
curity, such  agreement  amounts  to  giving  time,  and  a  new  credit  to  the 
acceptor,  and  discharges  the  endorser,  who  was  no  party  to  such  agree- 
ment,  though  the  drawer  mifl:ht  have  no  effects  in  the  bands  of  the  ac- 
ceptor,  Gould  v.  Bobson,  8  JSast^  576;  and  a  like  indulgence  to  a  drawer, 
or  a  prior  endorser,  would  also  discharge  all  subsequent  parties:  ib.  And 
the  releasing  an  acceptor,  or  other  prior  party  to  a  bill  or  note,  would  dis- 
charge a  subsequent  party;  and  where,  in  an  action  on  a  note, 
against  *one  who  had  endorsed  it  for  the  accommodation  of  the  [*309} 
maker,  it  appeared  that  the  pit,  the  enddrsee,  had  signed  an 
agreement  to  accept  from  the  maker  of  the  note  fiv6  shillings  in  the  pound 
in  full  of  his  demand,  on  having  a  collateral  security  for  that  sum  from  a 
third  person,  it  was  held  that  the  deft,  was  thereby  discharged  :  Lewis  v. 
Jones,  4B.^C.  506;  6  D.  fy  S.  567.  The  mere  change,  or  addition,  of 
securities,  without  expressly  relinquishing  the  original  debt,  or  suspend- 
ing for  a  time  the  creditor's  right  of  action,  will  not  discharge  a  surety 
or  party  to  a  biU:  Thomas  v.  Courtnay,  I  B.fy  .3.  I;  post,  «  Compost^ 
iionJ*    And  a  composition  with  the  acceptor,  or  other  party  to  a  bill^ 
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reserving  ilhsremeif  fo^the  reinaioder  against  the  other  parties,  will 
not  discharge  such  other  parties:  18  Ves,  20;'  4  B.  ^  C,  507.  Ae> 
cepting  a  mere  collateral  security  from  the  acceptor,  will  not  discharge 
Hhe  other  parties  to  a  bill :  thus,  where,  a  bill  having  been  dishon- 
oured, the  acceptor  transmitted  a  new  bill  for  a  larger  amount  to  the 
payee,  but  had  not  any  communication  with  him  respecting  the  first, 
atm  the  payee  discounted  the  second  bill  with  the  holder  of  the  first, 
which  he  received  back  as  part  of  the  amount,  and  afterwards,  for  a 
valuable  consideration,  endorsed  it  to  the  plt.y  it  was  held,  that  the  second 
bill  was  merely  a  collateral  security,  and  -Ihat  the  receipt  of  it  by  the 
payee  did  not  amount  to  giving  time  to  the  acceptor  of  the  first  bill,  se 
as  to  exonerate  the  drawer:  Prjng  v.  ClarksoUj  \  B.Sr  C.  14;  2  D.fyR. 
78.  As  there  is  no  obligation  of  active  diligence  on  the  part  of  the 
holder,  after  regular  notice  of  the  non-payment  of  a  bill,  the  holder  may 
tacitly  forbear  to  sue  the  acceptor,  provided  he  do  not  agree  for  sufiScient 
consideration  to  give  a  precise  time,  Walwyn  v.  St.Quintiny  1  B,fyP. 
652  ;  and  it  has  been  held,  that  agreeing  (after  a  bill  has  become  due, 
and  been  regularly  protested  for  non-payment,  and  notice  thereof  given) 
not  to  press  the  acceptor,  will  not  discharge  the  drawer.  Ahd,  where 
the  holders  of  a  bill,  which  had  been  refused  payment  by  the' acceptor^ 
gave  notice  thereof  to  the  drawers,  but  informed  them,  that  they  had 
reason  to  believe  it  would  be  taken  up  in  a  few  days,  and  offered  to  re*  - 
tain  the  bill  till  the  end  of  the  week,  unless  they  received  their  instruc- 
tions to  the  contrary,  it  was  held  that  such  conduct  did  not  discharge  the 
drawer,  though  no  further  notice  of  non-|(ayment  was  given,  Forater  v. 
Jurdison,  16  East,  105  ;  and  even  an  express  agreement  not  to  sue  after 
notice  given,  but  without  sufficient  consideration,  and  without  taking 
any  new  security,  will  not  discharge  the  parties,  as  it  is  nudum  pactum: 
semb.  Walwyn  v.  St.  Quintin,  I  B.  fy  P.  655 ;  Dean  v.  NewAall,  8 
7!  S.  168  ;  FiicA  v.  Sutton,  5  East,  230.  A  conditional  agreement, 
to  give  time  to  the  acceptor,  on  his  paying  part,  which  condition  is  not 
performed  by  the  acceptor,  is  not  a  discharge  to  the  endorsers  :  Badnall' 
V.  Samuels^  3  Price,  521.  Taking  a  cognovit  from  the  acceptor,  by 
which  the  time  of  obtaining  judgment  against  him  is  not  deferred,  does 
not  seem  to  be  such  a  giving  of  time  as  will  discharge  the  drawer  :  Jay 
V-  Warren,  iC.fyP.  532  ;  Leev.  Levi,  4  J.  *•  C.  390;  5  Taunt.  319, 
The  taking  a  warrant  of  attorney  from  the  acceptor,  after  action  brought 
against  the  endorser,  cannot  be  given  in  evidence  under  the  general  issue 
in  the  latter  action,  being  matter  of  defence  arising  after  action  brought : 
Lee  v.  Levi,  4  B.  fy  C.  390«  The  giving  time,  or  Uking  security  from 
one  of  several  acceptors  of  a  bill,  or  makers  of  a  note,  will  not  discharge 
the  other  acceptors  or  makers  from  liability,  Bedford  v.  Deakin  4*  ors., 
2  B.  fy  ^.210;  but  the  releasing  such  one  would  discharge  thereat^ 
Co.  Lit.- 232  ;  unless,  indeed,  the  instrument  of  release  contained  merely 
a  covenant  not  to  sue  that  one,  8  T.  S.  168;  and  this  legal  operation  of 
a  release  to  one  of  several  acceptors,  &c.,  niay  be  restrained  in  some  cases 
by  the  express  terms  of  the  instrument ;  Solly  v.  Ellerman,  2  Moo.  90. 
In  those  cases  where  the  laches  of  the  holder,  in  not  giving  notice  of  the 


BILLS  OF  EXCHANGE.  ^i 

non-acceptance  of  a  bill,  will  be  excused  by  the  ^ircuMstances  of  the 
drawer,  endorser,  &c.,  not  having  effects  in  the  hands  of  the 
drawee,  such  *parties  will  also  be  discharged  by  the  holder's  [*310] 
givinjjr  timei  or  takinf^  security  from  the  acceptor :  Walwyn  v. 
St.  Quintin^  1  B.  4*  F.  652.  Thus,  the  holder  fof  value  ofa  bill  accepted 
for  the  accpmmodation  of  the  drawer,  may  prove  the  bill  under  a  com- 
mission against  the  dra|7er :  ex.  p.  Holdeuj  C.  B,  L.  167.  But  this 
would  be  allowed,  if  the  bill  were  drawn  for  the  accommodation  of  the 
acceptor :  Hill  v.  Read^  D.  fy  R.  C.  26.  And,  where  the  acceptor  of 
a  bill  is  merely  an  agent  foc<ithe  drawer,  who  is  the  purchaser  of  goods^ 
the  holder's  renewing  the  bill  without  the  drawer's  consent,  will  not 
discharge  him  :  Clark  v.  Noel^  3  Camp.  411.  If  there  be  any  evidence 
of  the  assent  of  the  drawer  or  endorser  to  the  security  being  taken  ffoifi^ 
and  time  given  to,  the  acceptor,  or  if,  after  notice  of  the  time  having 
been  given,  the  drawer  or  endorser  promise  to  pay,  he  is  precluded  from 
taking  advantage  of  the  indulgence  of  the  acceptor  :  Bay  1. 153-4  ;  Clark 
T.  Devlin^  5  B.  fy  P.  363 ;  Stevens  v.  Lynch^  12  East,  38.  But^ 
where  the  holder  of  a  bill,  on  its  becoming  due,  allowed  the  acceptor  to 
renew  it  without  consulting  the  endorser,  but  he  afterwards  said  to  the 
acceptor,  <^^it  was  the  best  thing  that  could  be  done,"  it  was  held  that 
the  endorser  was  discharged,  as  it  was  not  a  recognition  of  the  terms 
granted  by  the  holder  to  the  acceptor,  but  that  it  was,  he  considered,  aH 
referring  to  the  acceptor  of  the  bill^  to  whom  the  arrangement  was  ob« 
viously  advantageous ;  fVhithall  v.  Masterman^  2  Camp.  179« 

If  the  holder  of  a  bill  agree  not  to  sue  the  acceptor,  upon  his  making 
an  affidavit  that  the  acceptance  is  a  forgery,  he  will  be  precluded  from 
suing  him  if  such  affidavit  be  made  and  sworn,  though  it  be  false :  Ste-t 
vens  V.  Thackerj  Pea.  Rep.  187;  BayL  169.     But,  if  the  holder  of  a 
bill  which  has  become  due,  after  protest  for  non-payment  and  notice^ 
agree  not  to  press  the  acceptor,  he  does  not  thereby  discharge  the  drawer; 
but  the  drawer  would  not  have  been  liable  if  no  protest  or  notice  had 
been  made,  Walwyn  v.  St.  Quintin,  1  B.  4**  P<  652;  nor  will  the  re- 
ceiving part  of  the  money  on  account,  from  an  endorser :  ib.     Indul- 
gence to  the  payee  of  a  bill  cannot  affect  the  drawer;  he  may,  neverthe"* 
less,  pay,  and  enforce  his  remedies:"  Collott  v.  Haigh^  3  Camp.  281) 
Bay).  274.     And  so,  a  release  to  the  payee  of  a  note  does  not  discharge 
the  mdcer,  though  the  note  were  an  accommodation-note,  unless  that 
fact  were  known  to  the  releaser  when  he  gave  the  release,  Carstairs  v. 
Rolleston,  5  Taunt.  551,1  Marsh.207f  Bayl.  273;  and  a  discharge  of  any 
of  the  endorsers  will  discharge  all  subsequent,  though  not  prior,  endor- 
sers. Smith  V.  Knoxj  3  Esp.  Rep.  46 ;  English  v.  Dailey^  2  B.fyP.  62 ; 
Clarldge  v.  Daltony  4  M.  ^  S.  232.     And  so,  a  prior  endorser  may  be 
sued  after  a  subsequent  endorser,  who  had  been  taken  in  execution,  had 
been  released  from  prison  on  a  letter  of  license,  without  paying  tbe  debt: 
Hay  ling  v.  Mulhall^  2  W.  Bl.  R.  1235-     The  holder  of  an  acconjtoo- 
dation-note,  who  has  covenanted  not  to  sue  the  payee,  for  whose  accom*' 
modation  the  note  was  made,  may  yet  sue  the  maker :  Mallet  v^  Thomp" 
Sony  5  Esp.  Rep.  158;  ante. 

Waiver  and  release.]    The  obligation  of  a  complete  acceptance 
may  be  waived,  Bayl.  163,  either  by  express,  agreement  between  th« 
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parties,— -as,  where  it  was  agreed  that  the  acceptance  should  be  consid- 
ered "  at  an  end,"  Walpole  v.  Pultenet/j  cited  Doug.  236-7,  248-9  ; 
or  by  ^^  a  message  to  the  acceptor  of  an  accommodation-bill,  that  the  bill 
was  settled  with  the  drawer,  and  he  need  give  himself  no  further  trouble,'' 
ib.  Bayl.  16il ;  or,  where  the  holders  of  the  bill  said,  "  they  looked  to 
.the  drawer,  and  should  not  come  upon  the  acceptors  of  the  bill,"  Ld. 
Ellenb.  held  it  a  ^question  for  the  jury,  whether  the  words  imported  aa 
absolute  renunciation  by  them,  as  holders  of  the  bill,  of  all  claims  in 
respect  of  it  against  the  acceptors,  or  only  imported,  that  they  looked 
to  the  drawer  in  the  first  instance ;  and  the  jury  found  for  the  pits. : 
Whatley  v.  Tricker^  1  Camp.  35.     The  liability  of  the  acceptor  may 

also  be  waived  by  implication,  ^<  as  by  the  receipt  of  the  known 
[*311]  consideration  of  the  bill :"  BayL  165.     *If  the  holder  receive 

part  2)f  the  money  from  the  drawer,  and  the  drawer  promise  to 
pay  the  residue  at  an  enlarged  time,  it  is  for  a  jury  to  determine  whether 
the  acceptor's  liability  is  thereby  waived  :  Ellis  v.  OalindOj  Bayl.  166. 
Where  a  bill  has  been  accepted  for  the  mere  accommodation  of  the 
drawer,  it  has  been  held,  that  if  the  holder,  knowing  that  circumstance, 
give  time  to  the  drawer,  the  acceptor  will  be  discharged,  Laxtan  v. 
/'ea/,  2  Camp.  185  ;  but  this  has  been  doubted  :  Bayl.  167..  A  neglect 
to  call  upon  the  acceptor,  or  an  indulgence  to  any  of  the  parties,  though 
for  ever  so  long  a  time,  shall  not  be  considered  as  a  waiver:  tA.  168. 

Patment,  by  and  to  whom  made.']  In  order  to  render  a  payment 
as  a  defence,  it  must  be  proved  to  have  been  made  to  the  proprietor  of 
the  bill,  or'to  some  person  authorized  by  him  to  receive  it,  Bayl.  256: 
as,  one  of  several  partners,  Duffy.  E.  Ind.  Comp.^  15  Ves.  213;  or  a 
factor,  Farene  v.  Bennett j  11  East^AO.  But,  in  ordinary  cases,  the 
siere  production  of  a  bill  of  exchange,  note,  or  check,  is,  in  ge!tieral,  suf- 
ficient to  warrant  the  payment  to  the  person  who  produces  it,  Owen  v. 
BarroWf  1  N,  R.  103 ;  an4  though  he  be  not  proved  to  be  the  agent  of 
the  same  party:  12  Mod.  554;  IPaley^  P.fy^.  181.  Where  the  pro- 
prietor dies,  payment  should  be  made  to  his  personal  representative,  if 
he  have  the  power  of  administering  his  efiects :  •Sllen  v.  Dundas,  3  7! 
S*  125.  And  a  bona-fide  payment  to  a  person  who  has  obtained  pro- 
bate of  a  forged  will  of  a  deceased  party,  will  be  val^id,  ti., — if  he  be- 
come bankrupt,  to  his  assignees;  if  he  be  an  infant,  to  his  guardian:  and 
payment  to  the  infant  himself  may  be  good,  at  l^ast  if  it  be  beneficial  to 
Vvm^posty  PI.  160.  In  the  case  of  a  married  woman,  payment  should 
te  made  to  her  husband  :  Connor  v.  Martin^  2  Str.  516,  cited  3  Wih. 
5.  On  a  bill  payable  to  A.  or  order,  to  the  use  of  B.,  payment  should 
be  made  to  A.  or  his  endorsee,  and  not  to  B. :  Cramlington  t.  EvanSf 
2  Fent.  310;  Marckington  v.  Vernon,  \  B.  fy  P.  101.  When  a  bill 
is  endorsed  to  a  person  merely  for  the  purpose  of  receiving  payment  for 
the  endorser,  and  the  authority  given  to  the  endorsee  is  afterwards  re- 
voked, either  by  the  party  himself  or  by  operation  of  law,  as  by  hia 
death,  it  seems,  payment  to  the  endorsee  will  not  discharge  the  person 
making  it,  if  he  had  notice  of  the  revocation:  Poth.  168;  sed quwre 
Tate  V.  Hubert f  2  Ves.  J.  114-16-18. 

Payment  to  a  bankrupt  will  be  good,  if  made  bdna*fide  and  without 
notice  of  the  bankruptcy>  by  6  G.  4^  c.  16^  s^  82.    And  accepting  a  bill 
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drawn  by  a  tracer  after  a  secret  ^ct.  of  bankruptcy^  Wilkinsons.  Casey  ^ 
7  T.  R.  711,  will  be  protected  aa  much  as  payment;  though  the  bill  do 
not  become  due,  it  is  notorious  that  a  commission  against  him  b^ts  issued. 
The  acceptance  which  creates  an  obligation  to  pay  is  within  the  protee- 
tion  of  the  above  act,  as  much  as  actual  payment:  Bayl.  256.  And 
payment  to  a  bankrupt,  or  accepting  on  his  account,  even  after  a  com- 
mission issued,  will  be  as  much  protected  as  a  payment  before,  if  the 
party  paying  or  accepting  knew  nothing,  and  had  not  the  means  of 
knowing  of  such  commission :  Sowerby  v.  Brookes^  4  B.  fy  td.  523, 
Bayl.  257.  And  payment  to  a  bankrupt's  order,  without  notice  of  his 
being  so,  will  be  a  sufficient  discharge  to  the  person  making  it:  Coles  v. 
Bobinsy  3  Camp.  186. 

But  payment  to  a  person  or  his  order,  after  the  knowledge  of  his 
having  committed  an  act  of  bankruptcy,  would  constitute  no  defence : 
Kitchen  v.  Barch,  7  East^  53.  Therefore,  it  has  been  held,  that  where 
a  banker  pays  the  draft  of  a  trader  who  keeps  cash  with  him,  after  notice 
of  an  act  of  bankruptcy,  such  payment  will  be  no  answer  to  an  action  by 
the  assignees  to  recover  the  money,  Vernon  v.  Hanky ^  2  7!  i?.  113, 
ib.  287,  unless  the  payment  were  by  compulsion  of  law:  14  Ves.  557. 
But  still,  until  a  commission  has  issued  against  the  holder,  there  is  no 
defence  to  an  action  at  his  suit:  Prichell  v.  Down,  3  Camp.  131. 
Payment  to  a  trader  in  prison,  if  the  party  have  notice  of  the  fact,  and 
if  the  requisite  time  to  constitute  an  act  of  bankruptcy  be  after- 
wards completed,  will  not  ♦be  protected.  King  v.  Leithy  2  T.  [*3123 

B.  141 ;  but  it  would  be  otherwise  if  the  party  had  no  such 
notice:  Coles  v.  Bobins,  3  Camp.  183;  Cash  v.  Youngs  2  B.fyC.  413. 

A  payment  made  by  a  bankrupt  to  one  not  having  notice  of  the  bankw 
ruptcy  or  insolvency,  and  being  a  bona-Jide  creditor,  by  the  bankrupt's 
having  drawn,  negotiated,  or  accepted  a  bill  of  exchange,  is  protected 
by  the  stat.  6  G.  4,  c.  16,  s.  82.  As  to  the  decisions  which  affect  the 
construction  of  this  ac(,  see  Chit.  B.  117  to  120.  This  act,  differing 
from  the  former,  does  not  require  payment  to  be  made  in  the  course  cf 
trade;  and,  therefore,  decisions  on  this  question  are  omitted.  When 
the  holder  of  a  bill  or  note,  endorsed  in  blank  or  payable  to  bearer, 
loses  or  is  robbed  of  it,  and  it  is  presented,  though  by  the  person  steal- 
ing or  finding  it,  to  the  drawee,  at  the  time  it  is  due,  and  it  is  paid^  in 
the  course  of  business,  without  knowledge  of  the  loss  or  robbery,  ^r 
other  suspicious  circumstances,  it  will  discharge  him ;  and,  though  he 
had  notice  of  the  fact,  if  the  party  presenting  it  were  a  bona^fide  holder, 
such  notice  would  not  invalidate  the  payment :  Solomons  v.  Bank  of 
England,  13  Easty  135;  Chit.  Billsy  148;  Gill  v.  Cubitty  3  B.  ^  C. 
466  ;  Down  v.  Hallingy  ib.  300,  6  D.fy  B.  455 ;  Snow  r.  Peacocky  2 

C.  fy  P.  215 ;  Glover  v.  Thampsony  B.  fy  M.  403 ;  Egan  v.  Threlful^ 
5  I).  ^  B.  326.  But  a  payment  before  a  bill  is  due  will  not  discharg)^ 
the  drawee,  unless  to  the  real  proprietor:  Lawson  v.  Westouy  4  Esp. 
Bep.  56,  Chit.  B.  147.  Where  a  bill,  transferable  only  by  endorse- 
ment, and  not  endorsed,  is  lost  by  the  person  entitled  to  endorse,  no 
other  person  can  transfer  the  interest  in  the  bill,  and,  consequently,  a 
payment  by  the  drawee,  even  to  a  bonO'Jide  holder,  will  not,  in  such 
case,  be  protected :  Chit.  B.  148-9. 
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Part-Payment,']  It  was  formerly  held,  that  when  the  holder  of  the 
bill  takes  payment  in  part,  from  the  acceptor,  of  the  sum  due  on  the  bill, 
without  the  assent  of  the  other  parties  to  the  bilU  he  was  precluded  from 
afterwards  suing  them  thereon:  Tassel  v.  Lewisj2  Ld,  Raym.  744; 
Kellochw.  RobinsoTiy  3  Str.  745;  Hull  v.  Pitjield,  1  Wils.  48.  But 
it  seems  now  to  be  decided,  that  the  mere  receiving  part  payment  from 
the  acceptor,  does  not  discharge  the  other  parties,  unless  time  or  a  re* 
lease  be  given  to  the  acceptor  for  the  payment  of  the  residue:  Gould  v. 
Hobson,  8  East,  580;  Walwyn  v.  St,  Quintin,  \  B.  if  P.  652.  And 
a  conditional  agreement  to  give  time  to  the  acceptor,  in  consideration  of 
his  paying  part  of  the  amount  of  the  bill,  will  not  discharge  the  endor- 
sers, if  the  agreement  be  not  performed  by  the  acceptor:  Bad  nail  V. 
Samuel  J  3  Pricey  5-2 1.  The  taking  part  payment  from  the  acceptor  of 
a  dishonoured  bill,  after  notice  given  to  the  drawer,  does  not  discharge 
the  drawer;  but  it  would  be  otherwise  if  the  holder  had  disabled  him« 
self  from  suing  on  the  bill;  as,  by  not  having  given  notice  of  its  dis* 
honour :  Hewett  v.  Goodrichy  2  C,  fy  P.  468.  And,  if  the  holder  of  a 
joint  and  several  promissory  note  enter  up  judgment,  by  cognovity  against 
one  of  tlie  makers,  and  levy  part  under  a  Ji.  fa.y  this  is  no  discharge  of 
the  other:  Jiyrey  v.  Davenporty  2  N.  R.  474,  Chit.  B.  297,  b. 

JSndorsements  of  partial  payment  made  by  the  holder  himself,  may, 
^'if  they  are  proved  to  have  been  written  at  a  time  when  the  effect  of 
them  was  clearly  in  contradiction  of  the  writer's  interest,''  be  sufficient 
to  take  a  case  out  of  the  Statute  of  Ifimitations :  Rose  v.  Bryant,  2 
Camp.  328. 

Receipt."]  It  is  the  ordinary  course  to  give  a  receipt  on  the  back  of 
.  the  bill;  and  it  has  been  said,  p.  Ld.  Ellenb.y  that  it  is  the  duty  of  bank- 
ers to  make  etome  memorandum  on  bills  and  notes  paid  to  them,  Bur^ 
bridge  v.  MannerSy  3  Camp.  193;  and  such  receipt  may  be  given  in 
evidence,  and  need  not,  like  other  receipts,  be  stamped  i  44  G.  3,  e.  98. 
Where  a  part  payment  is  made,  unless  such  be  marked  on  the 
[^313]  bill,  the  drawer  may,  it  is  said,  *be  liable  to  pay  the  amount 
again  to  z^bona-Jide  endorsee:  Cooper  v.  DavieSy  I  Ey).  Rep. 
463.  Where  an  action  was  brought  by  the  endorser  of  a  bill  (who  had 
paid  it  to  an  ecidorsee),  against  the  acceptor,  he  was  nonsuited,  although 
he  produced  the  bill  and  protest,  because  he  oould  not  produce  a  receipt 
for  the  money  paid  by  him  to  the  endorsee  upon  the  protest,  according  to 
the  custom  of  merchants;  though  Holty  C.  J.y  seemed  to  be  of  opinion, 
that,  if  the  pit  could  have  proved  payment  by  any  evidence,  it  would 
have  been  sufficient :  Mendez  v.  Carreroony  1  Ld.  Raym.  742.  It  has 
been  held,  that  a  general  receipt,  on  the  back  of  a  bill  of  exchange,  is 
prima-fade  evidence. of  its  having  been  paid  by  the  acceptor,  Scholey 
V.  Walsbyy  Pea.  Rep.  25y  and  will  not  of  itself  be  evidence  of  payment 
bj  the  drawer,  though  it  is  produced  by  him.  It  was,  however,  recently 
held,  that  the  production  of  a  bill  of  exchange  from  the  custody  of  the 
acceptor,  is  not  prima-facie  evidence  of  his  having  paid  it,  without 
proof  that  it  was  once  in  circulation  after  it  was  accepted;  nor  is  pay- 
ment to  be  presumed  from  a  receipt  endorsed  on  the  bill,  unless  it  be 
proved  to  be  in  the  handwriting  of  a  person  entitled  to  demand  payment: 
PJiel  y.   Fan  Battenburghy  2  Camp.  439.    The  eadorsement  of  a 
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check  by  the  borrower,  ana  prodaced  by  the  lender,  is  evidence  of  mo- 
ney lent:  Lloyd  v.  SandilanePsy  Gow^  C.  15.  Though  payment  or 
satisfaction  be  made  on  a  bill,  the  party  making  it  may  still  be  liable 
to  a  third  person,  who  has  been  holder  of  the  bill  before  it  became  due^ 
if  it  had  been  delivered  up  to  him :  Buzzard  v.  Flecfcroe,  1  fkark.  332. 
And,  in  cases  where  there  is  a  competition  of  evidence  upon  the  ques- 
tion, whether  the  security  has  been  satisfied,  the  possession  of  it  will 
entitle  the  party  to  a  verdict:  Brembridge  v.  Osborne,  1  Stark,  374, 
If  A.  give  an  accommodation  acceptance  to  B.,  which  B.  gives  to  C.  as 
a  security  for  some  acceptances  of  his,  and  these  acceptances,  when  they 
become  due,  are  paid  by  B.  out  of  the  produce  of  other  acceptances 
given  by  C,  but  A.'s  acceptance  is  not  given  up,  though  C.  is  desired 
not  to  present  it,  and  A.  informed  that  it  will  not  be  presented  :  held, 
that  the  original  transaction  is  continued,  and  A.,  not  calling  for  the  de- 
livery of  the  bill,  must  be  presumed  to  have  allowed  it  to  remain  as  a 
security  in  the  hands  of  .C.  for  such  of  his  acceptances  as  were  subse- 

Juent  to  those  for  which  it  was  at  first  given:  Woodrofft  v.  Hayne,  I 
\  ^*  P.  600.  In  an  action  by  the  payee  of  a  bill  of  exchange,  accepted 
by  the  deft,  for  a  valuable  consideration,  evidence  that  the  pit.  had  been 
discharged  as  an  insolvent  debtor,  after  the  bill  became  due,  and  had 
given  in  a  blank  schedule,  is  not  enough  to  show  that  the  bill  had  been 
Mtisfied :  Hart  v.  Newman,  3  Camp.  13. 

Tender.]  In  an  action  against  the  drawer  or  endorser,  they  are  not. 
precluded  frogi  pleading  a  tender  from  the  circumstance  of  their  not 
paying  the  amount  of  the  bill  immediately  on  the  receipt  of  notice  of 
ka  dishonour,  as  a  reasonable  time  is  allowed  them,  after  such  notice,  to 
pay  the  bill,  provided  the  tender  has  been  made  before  the  writ  issued, 
IValker  v.  Barnes^  5  Taunt.  346, 1  Marshy  56^  s.  c,  Soward  v.  Pair 
mery  8  Taunt.  277,  2  Moo.  274,  s.  c.\  where  three  days  were  allowed  to 
elapse  before  deft,  tendered  the  amount.  But,  in  an  action  against  the 
acceptor,  a  tender,  after  the  day  of  payment,  though  before  action  brought, 
is  not  good,  the  plea  of  tender  being  applicable  to  cases  only  where  the 
party  pleading  it  has  never  been  guilty  of  a  breach  of  contract,  Hume 
y.  Peploey  8  East,  168;  the  effect  of  a  tender  sometimes  is,  that  interest 
cannot  be  recovered  on  the  bill  or  note,  after  it  is  made ;  so,  where  the 
maker  of  a  promissory  note  pays  money  into  the  hand*  of  an  agent,  to 
return  it,  and  the  agent  tenders  the  money  to  the  holder  of  the  note,  on 
condition  of  its  being  delivered  up,  and,  the  note  being  mislaid,  the  con- 
dition could  not  be  complied  with,  and  the  agent  aforesaid  failed  with  the 
money  in  his  hands,  it  was  held  that  the  maker  was  still  responsit)Je  on 
the  note,  bat  that  interest  was  not  recoverable  after  the  time  of  the  tender: 
Dent  V.  Dunn,  3  Camp.  296. 

^Set-off.]  Though  a  bill  of  exchange  is  a  chose  in  action, 
yet  it  may  be  assigned  so  as  to  meet  the  legal,  as  well  as  the  [^314] 
equitable  interest  therein:  so,  a  set-off  by  the  drawer  to  the  ac- 
ceptor cannot  affect  the  right  of  action  of  the  payee  or  endorsee,  because 
the  legal,  and  not  mere  equitable,  interest  is  vested  in  such  payee  or  in- 
dorsee, and  the  action  maintainable  in  his  own  name:  Vhit.  B.  5.  A  set- 
off will  not  be  allowed  on  an  unstamped  bill:  ib.  35.  The  holder  of  a 
bill,  indebted  to  a  bankrupt,  who  is  party  to  a  bill,  may  set  off  his  debt 
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against  the  amount  of  it:  ex  p.  Hale^  3  Vei.  304,  3  T.  R.  509.     See 

Alter A^ON  qf  Bill.']  Where  a  bill  op  note  is  altered  without  thia 
consent  of  the  parties,  in  any  material  part,  as  in  the  date,  sum,  or  time 
of  payment,  such'  alteration  will,  at  common  law,  render  it  whoHy  in« 
valid,  as  against  any  party  not  consenting  to  such  alteration,  and  though 
made  by  an  innocent  holder.  Thus,  if  the  date  of  a  bill  be  altered, 
though  by  a  stranger,  after  it  has  been  accepted  and  endorsejd,  and  with- 
out the  acceptor  or  indorser's  consent,  they  will  be  discharged  from  their 
liability :  MasUr  v.  Miller^  4  T.  R.  320,  6  ib.  367.  And,  where  the 
drawer  of  a  bill  of  exchange,  accepted  generally,  without  the  acceptor's 
consent,  added  the  words,  "  payable  at  Mr.  B's,  Chiswell  Street,"  it  was 
held  that  this  was  a  material  alteration,  and  that  the  acceptor  was  thereby 
discharged:  Cowie  v.  Halsalj  4  B.  fy  ^.  197.  And  such  an  alteration 
would  render  the  bill  invalid,  though  made  after  the  passing  of  1  and  2 
G.  4,  c.  78:  Mackintosh  v.  Hay  deny  I  R,  fy  M.  363.  So  where  a 
Joint  note  was  altered  into  a  joint  and  several  note,  Perring  v.  Hone^ 
12  Moo.  Rep.  135.     See  further,  ante,  '^  Jilteration.^^ 

Statute  of  Limitations.]  A  bill  of  exchange,  also,  being  merely 
a  simple  contract,  is  a£fected  by  the  Statute  of  Limitations,  and  must  be 
sued  on  within  six  years  after  it  is  payable:  Renew  v.  nAxton^  Carth: 
3.  As  to  the  e£fect  of  a  partial  endorsement,  ante^  31^.  Where  a 
bill  or  note  is  payable  a  certain  time  after  sight,  the  debt  does  not  accrue 
till  it  has  been  presented  to  the  drawee;  the  stat.  is,  therefore,  no  bar  to 
such  a  note,  unless  it  has  been  presented  for  payment  six  years  before 
the  action  was  commenced :  Holmes  v.  Kerrison^Z  Taunt.  323.  Aa 
acknowledgment  by  one  of  several  drawers,  of  a  joint  and  several  pro- 
missory note,  will  take  the  case  out  of  the  statute,  as  against  any  one  of 
the  oiKer  drawers,  in  a  separate  action  on  the  note  against  him,  Witcomb 
v.  Whiting  J  Doug.  652-3,  306;  and  although  the  latter  were  only  a 
surety :  Perham  v.  Raynalj  2  Bing.  306.  And,  in  an  action  against  A., 
on  the  joint  and  several  promissory  note  of  himself  and  B.,  to  take  the 
case  out  of  the  stat.  it  is  sufficient  to  prove  a  letter  written  by  A.  to  B., 
within  six  years,  desiring  him  to  pay  the  debt;  Halliday  v.  IVardj  3 
Camp.  32,  11  East,  585,  1  Stark.  81 :  when  insufficient,  see  Perham 
w.  Raynal,  2  Bifig.  306. 

CoidPETENCT  OF  WITNESSES. 

It  is  a  general  rule  that  it  is  no  objection  to  the  competency  of  a  wit- 
■ffls  that  he  is  also  a  party  to  the  same  bill  or  note,  unless  he  has  a  direct 
interest  in  the  event  of  the  suit.  If  he  has  such  an  interest,  he  is  not 
admissible;  otherwise  he  is,  Bayl.  419 ;  or,  unless  the  verdict  to  obtaia 
which  his  testimony  is  offered,  would  be  admissible  evidence  in  his  fa- 
vour in  another  suit;  Bent  v.  Baker ^  3  T.  R.  27.  Where  a  witness  has 
an  interest  inclining  him  as  much  to  one  of  the  parties  as  to  the  other,  so 
as,  upon  the  whole,  to  render  him  indifferent  in  whose  favour  the  ver- 
dict may  be  given,  he  will  be  competent  to  give  evidence  for  either 
party:  Bayl,  418. 

Drawer.]  In  nn  action  against  the  acceptor,  the  drawer  is  a  compe- 
tent witness,  either  for  the  pit.  or  for  the  deft;  for,  if  the  pit  recovers, 
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the  drawer  pays  the  bill  by  the  hands  of  the  acceptor;  if  iba 
pit.,  fails  against  *the  acceptor,  the  drawer  is  liable  to  pay  the  [*315] 
bill  himself:''  Bay.  419  5  Dickinson  v.  Prentice,  4  Efp.  Rep. 
32 ;  Bick  V.  Topping,  Pea.  Rep.  224 :  Humphrey  v.  Moxon,  ib,  52.  In 
an  action  at  suit  of  an  indorsee  against  the  acceptor,  the  drawer  or  en- 
dorser is  a  competent  witness  for  the  deft,  to  prove  that  the  bill  was  ori- 
ginally Koid ;  as,  that  it  was  made  in  London,  though  dated  abroad,  and 
consequently  invalid  for  want  of  an  English  stamp:  Jourdaine  V. 
Lashbrookf  7  T.  R.  601.  The  drawer  is  also  a  competent  witness  to 
prove  usury,  5  Esp.  Rep.  119,  or  that  the  bill  has  been  paid:  Pea. 
Rep.  52. 

And  the  dfawer  is  competent  where  his  interest  renders  him  indiffer- 
ent ;  as,  in  an  action  against  one  of  several  makers  of  a  note,  another  is 
a  competent  witness  fo^  the  pit.,  as  he  stands  indifferent:  for,  if  the  plt« 
recovers,  he  will  be  liable  to  pay  contribution  to  the  deft ;  and,  if  plt« 
fails,  and  forces  him  to  pay,  he  will  be  entitled  to  contribution  from  the 
deft:  /*.  Fork  v.  Blott,  5  Maule,  71 ;  Ridley  v.  Taylor,  13  East,  175. 
And,  though  he  might,  in  some  cases,  have  a  greater  difficulty  in  the  one 
case  than  in  the  other  to  enforce  his  remedy,  yet  it.  seems  that  it  would 
only  render  him  liable  to  a  suspicion  of  influence,  Phil.  Ev.,  though  it 
was  once  held  otherwise :  Buckland  v.  Tankard,  5  T,  R.  579.  And, 
where  the  defence  was  a  gaming  consideration,  it  was  objected  that  the 
drawer,  who  was  called  by  the  deft,  was  interested  to  defeat  the  pit., 
being  liable  for  treble  penalties  if  he  recovered,  but  not  if  he  failed ;  it 
was  held  that  the  witness  was  competent,  since,  if  the  pit.  failed,  the 
witness  was  liable  to  him;  if  he  succeeded,  the  witness  might  deliver 
himself  from  the  penalties,  by  refunding  within  the  time :  Habner  v« 
Richardson,  Holroyd,  J.,  1818;  Manning^s  Index,  327. 

Where  the  verdit^t  would  necessarily  benefit  or  affect  the  witness,  as 
if  he  be  thereby  subject  to  the  costs  of  the  action,  then,  without  a  re* 
lease,  he  will  be  incompetent:  Jones  v.  Brooke,  4  Taunt.  464.  Thus, 
where  a  person  has  received  a  bill  to  get  it  discounted  for  the  drawer, 
and  delivered  it  to  pit  in  payment  of  a  debt,  he  is  incompetent  to  prove 
the  fact  in  an  action  against  the  drawer,  as  he  would  be  liable  to  costs  if 
pit  succeeded :  Harman  v.  Tasbrey,  Holt,  C.  390.  And,  where  the 
acceptor  has  accepted  the  bill  for  the  accommodation  of  the  drawer,  he 
is  not  a  competent  witness  for  the  deft  without  a  release:  for,  if  the  plC« 
should  fail,  the  witness  would  be  discharged  from  his  liability  to  indem- 
nify  the  deft,  against  the  costs  of  the  action  on  the  bill :  Jones  v.  Brooke, 
4  Taunt.  464.  This  decision  appears  to  overrule  Birt  v.  Kershaw,  t 
East,  458,  and  Shuttleworth  v.  Stephens,  1  Camp.  407;  but,  if  such 
accommodation  acceptor  release  the  drawer,  he  will  be  a  competent  wit- 
ness: Hardwick  v.  Blanchard,  Goto,  C.  113.  In  an  action  against  the 
acceptor,  the  drawer  is  competent  to  prove  the  deft's  handwriting, 
Dickinson  v.  Prentice,  4  Esp.  Rep.  32,  or  to  prove  his  own  endorsement: 
Willshier  v.  Cox,  cited  Chit.  B.  4i6,  d. 

Endorser."]  *^  In  an  action  by  an  endorsee  against  drawer  or  acceptor, 
an  endorser  is,  in  general,  a  competent  witness  either  for  pit  or  deft.: 
for  pit,  because,  though  the  pit's  succeeding  in  the  action  may  prevent 
him  from  calling  for  payment  from  the  endorser,  it  is  not  certain  that  it 
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will ;  and,  whatever  part  of  the  bill  or  note  theendoner  is  cofhpelted  to 
pay,  he  may  recover  again  from  the  drawer  or  acceptor; — and  he  is  com- 
petent for  deft.,  because^  if  pit.  fails  against  drawer  or  acceptor,  he  is 
driven  either  to  sue  the  endorser  or  to  abandon  his  claim :"  £at/L  422. 
In  an  action  by  the  endorsee  against  the  drawer  of  a  billy  a  prior  endor- 
ser is  a  competent  witness  for  the  pit.  to  prove  his  own  endorsement  ta 
the  bill,  Richardson  v.  JlUeriy  2  Stark,  334,  or  that  the  deft^promised 
to  pay  the  bill  after  it  became  due,  Stevens  v.  Lynch,  2  Camp.  332, 12 
East,  38^  s,  c;  and  a  prior  endorser  of  a  note  is  a  competent  witness  for 
the  maker  to  prove  it  paid  :  Charrington  v.  Milner,  Pea.  Rep 
r*316]  6.  So,  in  an  action  by  the  second  ^endorsee  against  the  first 
endorser,  the  second  endorser  was  held  a  competent  witness  to 
prove  that  he,  on  receiving  notice  of  dishonour  from  the  plt.,^  gave  no- 
tice thereof  to  the  deft.:  anon,  cor 4  Jlbbott,  C.  J.^  at  Guildhall^  3d 
Marchf  1822^  cited  Chit.  B.  417.  In  an  action  by  endorsee  against  ac- 
ceptor, the  endorser,  though  released  by  the  deft,  was  held  incompetent 
to  prove  ihathe  delivered  the  bill  to  the  pit.,  merely  for  the  purpose  of 
procuring  payment^  as  agent  for  the  witness :  Buckland  v.  Tankard, 
6  T.  R.  578. 

Acceptor  or  Drawee.']  In  an  action  against  the  drawer  of  a  bill,  in 
order  to  excuse  the  neglect  to  give  him  due  notice  of  the  dishonour,  the 
acceptor  is  a  competent  witness  to  prove  that  he  had  not  received  any 
value  for  the  acceptance ;  for  though,  by  supporting  the  action  against  the 
drawer,  he  maj  perhaps  relieve  himself  from  an  action  at  the  suit  of  the 
holder,  yet  heat  the  same  time  gives  an  action  against  himself,  at  the 
suit  of  the  drawer,  in  which  the  evidence  he  has  given^  of  the  want  of 
consideration,  would  not  avail  him,  but  must  be  proved  by  another  per- 
son :  Staples  v.  Okines,  1  East^  332.  And  the  drawee  may  also  be  called 
for  the  same  pjrpose:  Legge  v.  Thorpe,  2  Camp.  310«  But,  in  an  ac- 
tion against  a  drawer,  it  has  been  held  that  the  acceptor  is  an  incompew 
tent  witness  to  prove  a  set-o£f  for  the  deft.^  as  he  is  answerable  to  the 
drawer  only  for  the  amount  which  the  pit.  recovers  against  the  deft.: 
Mainwaring  v.  Mytton^  1  Stark,  83 ;  sed  qumre,  for  it  seems  that  the 
drawer  would  be  entitled  to  call  upon  the  acceptor  for  the  full  amount  of 
the  bill :  Bay  I.  424. 

An  Endorsee*]  Is  a  competent  witness  in  an  action  by  the  holder 
against  the  drawer,  to  prove  the  payment  by  the  drawer  of  money  into 
his  hands,  to  take  up  the  bill,  and  that  he  has  satisfied  the  bill«  for  he  is 
liable,  at  all  events,  either  to  the  holder  or  to  the  drawer,  for  the  amount 
0f  the  bill :  Birth  v.  Kershaw,  2  East,  458,  Bayl  423. 

Ji  Payee.]  Is,  it  seems,  competent  in  an  action  by  an  endorsee 
against  the  acceptor,  to  prove  that  the  bill  was  originally  void,  from  a 
defect  of  the  stamp,  7  T.  R.  601,  having  been  made  in  London,  although 
dated  abroad.  The  payee  of  a  bill  (drawn  for  accommodation),  who  has 
endorsed  it  to  the  pit,  is  competent,  m  an  action  against  the  drawer,  to 
prove  that  he  endorsed  it  for  a  valuable  consideration ;  for,  if  the  pit* 
should  fail,  he  would  be  liable  to  him  to  the  amount  of  the  bill ;  if  he 
should  succeed,  he  would  be  liable  to  the  same  amount  to  the  deft.: 
Shuttkworih  v.  Stevens,  1  Camp.  407. 
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Admissions. 

The  effect  of  admissions  will,  for  the  most  part,  be  found,  anie^  ^^Ad- 
tnissions.^'  An  admission  by  a  holder  of  a  bill,  under  whose  endorse- 
ment the  pit  claims,  that  the  amount  was  settled,  after  the  bill  became 
due,  between  himself  and  the  acceptor,  is  not  evidence  for  the  latter,  as 
the  holder  may  himself  be  called :  Duckham  v.  Wallis,  5  Esp.  Rep. 
251.  Where  A.  endorsed  a  bill  to  B.,  as  a  security  for  a  running  ac- 
count, and,  after  the  bill  became  due,  B.  endorsed  it  to  C,  an  entry  or 
declaration  by  B.,  as  to  the  state  of  the  accounts,  is  not  admissible  evi- 
dence for  A.,  unless  it  were  made  at  the  time,  and  accompanying  the  en- 
dorsement to  B. :  Collenridge  v.  Farquharson,  1  Stark.  259.  But, 
where  a  bill  of  exchange  was  given  by  the  acceptor  for  the  drawer's  ac-- 
commodation,  and  whilst  in  his  hands  he  made  a  declaration  that  it  was 
an  accommodation  bill,  and  that  the  acceptor  had  received  no  value,  and, 
long  after  the  bill  was  due,  the  drawer  endorsed  it  to  the  pit,  all  accounts 
between  the  drawer  and  the  acceptor  being  then  closed,  it  was  held,  the 
declaration  of  the  drawer  was  admissible,  to  defeat  the  pit.'s  right  to  sue; 
as  what  would  be  a  good  defence  against  the  drawer  would  be 
equally  a  good  defence  *against  the  endorsee  in  this  case:  Benson  [^31 7^ 
V.  Marshall,  cited in4  2>.  ^ S.  732;  CAiV.  J?.4l2.  Whatissaid 
by  a  third  party  at  the  time  of  signing  of  a  promissory  note,  as  to  the 
eonsideration  for  which  it  is  given,  is  not  evidence  against  the  payee,  if 
he  was  not  present :  Healey  v.  Jacobs^  2  C.  fy  P.  616.  In  cases  where 
a  partnership  is  proved  to  exist,  an  admission  by  one  of  the  defts.  of  the 
handwriting  of  one  of  the  partners  to  the  acceptance,  in  the  name  of 
the  firm,  is  sufficient  evidence,  Oraj/v.  Palmer ,  1  Esp.  Rep.  135;  and  iC 
will  be  unnecessary  to  prove  that  the  defts.  were  of  the  Christian  names 
averred  in  the  declaration :  t6.  And  this  doctrine  has  been  carried  so  far,' 
that,  in  an  action  against  three  persons,  as  drawers  of  a  bill  of  exchange, 
purporting  to  have  been  drawn  by  an  agent  of  the  firm  upon  one  of  the 
partners,  it  was  held,  that  the  acceptance  by  the  drawee  was  evidence 
against  the  three  partners  of  the  bill  having  been  regularly  drawn,  and 
rendered  it  unnecessary  to  prove  the  authority  of  the  agent:  Porthoust 
V.  Parker,  1  Camp.  83.  And  the  admission  by  one  partner  of  his  part- 
nership with  the  co-defts.,  sued  with  him  as  acceptors  of  a  bill,  and  who 
had  been  outlawed,  has  been  received  as  evidence  against  him  to  estab- 
lish a  joint  promise  by  all :  p.  Ld.  Ellenb.  in  Sangster  v.  Mazarredo, 

1  Stark.  161 ;  post,  "  Partnership.'^  The  acceptance  of  a  bill  drawn 
by  procuration,  admits  the  agent's  signature  and  authority,  but  not  the 
endorsement  by  the  same  procuration :  Robinson  v.  Farrow,  1  Moo^ 
150.  But,  where  the  drawer  and  payee  of  a  bill  delivers  it  to  any  other^ 
with  his  name  endorsed  thereon,  proof  of  such  delivery,  with  the  name 
endorsed,  is  sufficient,  without  proving  the  signature:  Glover  r.  Thomp^ 
son,  R.  if  M.  403.  Acceptance  is  also  a  prima^facie  admission  of  ef- 
fects in  hand  :  Vere  v.  Lewis,  3  T.  R.  183. 

The  payment  of  money  into  court  generally  precludes  the  deft  from 
disputing  the  validity  of  the  bill,  or  showing  that  it  is  improperly  stamped, 
and  amounts  to  an  admission  of  an  endorsement :  Chitteridge  v.  Smith, 

2  H.  B.  374 ;  Israel  v.  Benjamin^  3  Camp.  40.    And  the  pit  should, 
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on  the  trials  produce  the  rule ;  and  it  will  not  suffice  to  call  the  attorney 
to  prove  that  he  took  the  money  out  of  court :  ib. 

When  the  pit.  proceeds  to  ascertain  the  damages,  hy  executing  a  writ 
of  inquiry,  he  need  not  adduce  any  evidence,  but  should  produce  the 
billy  to  substantiate  which,  however^  no  evidence  will  be  necessary, 
Cheen  v.  Heame^  3  T.  R.  301 ;  for,  where  the  action  is  on  the  bill 
itself,  letting  judgment  go  by  default  is  an  admission  of  the  cause 
of  action,  and  of  the  deft/s  liability  to  the  amount  of  the  bill,  *^non.  3 
Wih.  155,  Shepherd  v.  Charter,  4  T.  B.  275 ;  and  the  amount  of  the 
damages  alone  should  be  substantiated  by  the  pit.,  or  can  be  controverted 
by  the  deft;  and  the  production  of  the  bill  is  required  only  that  it  may 
be  ascertained  whether  any  part  of  it  has  been  paid,  p.  Bnllery  J,^  in 
Oreen  v.  Hearne,  3  T.  R.  301 ;  for  the  same  reason,  the  deft,  cannot 
give.in  evidence  any  matter  in  defeasance  of  the  action :  E,  Ind.  Comp. 
V.  Glover  J  1  Sir.  612.  The  pit  is  entitled  to  nominal  damages,  though 
be  do  not  produce  the  bill :  J^rshal  v.  CMffin,  R*  ^  M.  41.  See  fur* 
tber  as  to  admissions,  antCf  2TJ. 


BILL  OP  EXCEPTIONS. 

A  BILL  of  exceptions  is  an  appeal  from  the  judgment  or  direction  of 
the  court,  or  of  the  judge  at  nisi  prius:  3  Salk,  155.  It  is  founded  on 
matter  of  law,  or  on  a  point  of  law,  arising  out  of  a  matter  of  fact,  not 
denied,  B.  N.  P.  317,  3  BL  Com.  372,  either  as  to  the  competency  of 
witnesses,  ^eni  v.  Baker,  3  T.  R.  27,  Bulkeley  v.  Bulter^  %  B.  if  C. 
442,  the  admissibility  of  evidence,  1  Salk.  284,  or  the  legal 
[*318]  effect  of  it,  T.  Raym.  404,  "1  W.  Bl  R.  555,  3  Burr.  1693, 
Coiop.  161,  2  W.  BL  R.  929,  s.  c,  TVrfrf,  911 ;  or  for  overml- 
ing  a  challenge,  or  refusing  a  demurrer  to  evidence :  Cro,  Car.  341 ;  2 
H.  BL  208 ;  Show,  P.  C.  120.  See  the  distinction  between  a  bill  of 
exceptions  and  a  demurrer  to  evidence,  drawn  by  Best,  i/.,  2  B.  ^  C. 
446.  When  properly  tendered,  the  bill  must  be  signed  by  a  judge,  un- 
der authority  of  13  JEdw.  1,  e.  31,  2  B.  ^  C.  446,  Show.  P.  C.  120; 
and,  if  the  bill  be  returned,  **quodnon  ita  est,*^  the  party  may  have 
■an  action  against  the  judge  for  a  false  return:  B.  N.  P.  316;  2  Just. 
426.  The  statute  extends  to  inferior  courts,  as  well  as  trials  at  bar  and 
nisi  prius:  2  Inst.  427;  3  Salk.  355:  B.  N.  P.  316.  It  must  be  ten- 
dered at  the  trial,  and  the  substance  of  it  reduced  into  writing :  ib.  The 
court  will  in  no  case  grant  a  motion  for  a  new  trial,  when  a  bill  of  ex* 
ccptions  has  been  tendered,  unless  it  be  subsequently  abandoned:  2 
Chit.  Rep.  272.  A  bill  of  exceptions  is  only  made  use  of  on  writ  of 
error;  so  that,  where  a  writ  of  error  does  not  lie,  there  can  be  no  bill  oiF 
exceptions:  B.  K  P.  316,  b.;  1  W.  BL  679.  It  will  not  be  allowed  in' 
criminal  cases:  ib.  316,  a.;  Willes,  535.  And,  after  the  seal  of  the 
judges  has  been  affixed  thereto,  the  truth  of  the  matters  therein  contained 
can  never  afterwards  be  doubted:  Show.  P.  C.  120;  B.  N.  P.  316,  a^ 
If  a  party  tenders  a  bill  of  exceptions,  and  before  the  fetnrn  thereof 
brings  a  writ  of  error,  he  will  be  deemed  to  have  waived  his  bill :  2>i7- 
lon  V.  Parker y  I  Ring.  17.    No  bill  of  exceptions  will  lie  when  mat- 
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ter  referred  hj  the  judge  is  not  conclusive  evidence ;  and  the  proper 
mode  of  proceeding  is  by  demurrer  to  evidence:  T.  Raym.  404;  %  3» 
^  C  446.  The  subsequent  proceedings  on  the  writ  of  error  are  the 
same  as  in  other  eases:  and,  if  it  be  reversed,  a  venire  dt  novo  iasues, 
which  is  made  returnable  in  the  Court  of  King's  Bench,  though  the 
judgment  was  given  in  the  Common  Pleas,  d  7!  R,  26,  oi»in  the  Court 
of  Great  Sessions,  in  Wales:  2  2!  R.  125-6.  A  bill  of  exceptions  will 
not  be  included  in  the  taxation  of  costs,  in  the  court  below,  it  being  no 
part  of  the  record,  till  carried  into  the  court  of  error,  where  it  then  be« 
comes  a  part  of  the  record  there,  by  the  judge's  seal  being  acknowledged: 
Gardner  r.  Baillie^  IB.^P.  33. 


BILL  OP  LADING, 

Its  Effect  in  Evidence,]  A  bill  of  lading  is  written  evidenee  of  t 
contract  for  the  carriage  and  delivery  of  goods  sent  by  sea  for  a  certaia 
freight :  /?.  Ld.  Loughb,y  1  H.  BL  358.  The  interest  in  goods  may  be 
proved  by  the  production  of  the  bill  of  lading,  and  the  evidence  of  the 
captain  that  he  had  On  board  the  goods  mentioned  in  it :  1  Esp.  Rep. 
373.  The  bill  of  lading  itself  is  evidence  of  property  in  the  consignee: 
2  Camp.  38,  2  T.  R.  71,  5  T.  R.  683.  But,  if  the  master  guards  hi« 
acknowledgment  by  saying,  "contents  unknown,''  so  that  he  does  not. 
charge  himself  with  the  receipt  of  any  goods  in  particular,  the  bill  of  la« 
ding  alone  is  not  evidence  either  of  the  quantity  of  the  goods  of  of  pro- 
perty in  the  consignee,  3  Taunt.  363;  the  signature  of  the  master  must 
be  pi*oved,  and,  if  it  be  endorsed,  proof  of  the  endorsement  wiH  be  ne« 
cessary,  2  Phil.  Ev.  48  ;  and  the  bill  of  lading  will  be  evidence  of  pro- 
perty  .in  the  hands  of  the  endorsee  or  holder,  1  Es.  373,  1  T.  R.  215  j 
and  it  will  be  such,  though  the  endorsement  be  special  or  in  blank :  2 
T.  R.  71,  Mbot  on  Ship.  392.  Where  a  bill  of  lading  had  been  signed 
by  a  master  of  a  vessel,  since  deceased,  for  goods  to  be  delivered  to  a 
consignee  or  his  assigns,  on  his  paying  freight,  the  document  was  held 
to  be  evidence  to  show  that  the  consignee  had  an  insurt^ble  interest  in 
the  goods :  p.  Lawrence,  /.,  'Haddow  v.  Parry,  3  Taunt.  303.  Bills 
of  lading  for  goods  and  merchandize  to  be  carried  coastwise,  must  be 
stamped,  by  55  G.  3,  c.  184,  sched. 


•BILL  OP  SALE,  [*3l9j 

See  Ind£x«      * 

BOARD  AND  LODGING. 

Tr£  observations  as  to  the  pleadings  and  evidence  in  this  action,  trill 
be  found  principally  collected,  post,,  *^Use  and  Occupation*^'    The 
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finding  and  proiriding  the  board,  &c  should  be  proved  by  the  pit's  ser» 
▼ants  or  other  witnesses;  and  the  agreement  as  to  the  sum  to  be  paid 
also  proved:  if  there  be  no  such  agreement,  then  the  value  of  the  board, 
^c.  should  be  proved.    See  also  *^fVork  and  Labour,"  ^^Ooods  sold." 


Precedents. 

BOARD  AVD  LODOIHG  FOUND  AVD  FBOTIDED  FOR  DIFT. 

ThM  indehUaiut  count  fir  this  daim  it  tu  anltf  139,  interting  thtu  words:  For  eerfaiii 
rooms,  apartmeoU,  and  furniture,  of  the  said  ph.,  before  that  time  used  and  enjoyed  by  tht 
said  deft.,  at  his  special  instance,  &c.,  and  by  the  permission  of  the  said  pit.,  andjor  meat, 
drink,  lire,  candles,  attendance,  and  other  necessaries  by  the  said  pit.  before  that  time  found 
and  provided  for  the  said  deft.,  and  at  his  like  special,  &c.;  and,  being  so  indebted,  kc 
(Concluiion  at  ante,  139.)  The  quatUutn  meruit  thereon  at  ante,  139,  interting  atfiUowt: 
Had  before  that  time  permitted  the  said  deft,  to  use  and  enjoy,  and  that  he,  the  said  deft, 
bad  accordingly  used  and  enjoyed  certain  other  rooms,  apartments,  and  furniture  of  the  said 
pit.,  and  also  in  consideration  that  the  said  pit,  at  the  like  special,  &£.,  had  before  that  timo 
found  and  provided  other  meat,  drink,  fire,  candles,  attendance,  and  oecttsarics,  for  the 
said  defL,  be,  the  said  deft.,  undertook,  kc    (Condwionf  anU,  139.) 

FOB  NXCBSSARIIS  FOVRD  AHD  PBOYIDXD  FOB  THIBD  PBB80VS. 

Jndelntatut  attumptit  at  ante,  139,  interting  thete  wordt :  For  meat,  drink,  washing,  Iodg> 
ing,  and  other  necessaries  by  the  said  pit.  before  that  time  found  and  provided,  at  the  specicl 
instance,  &c.,  for  one  A.  B.  {or,  for  divers  persons.)  And,  being  so  indebted,  kc.  The  OMon- 
turn  meruit  thereon  it  at  ante,  130,  interting  atfottotot :  Had  before  that  time  found  and  pro- 
vided other  meat,  drink,  &ic.,  for  the  said  A.  B.,  {or,  for  divers  other  persons),  he,  the  said 
deft.,  undertook,  kc. 
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Form  ofRemtdy^  320. 

Farm  of  Pleadings^  320. — Declaration^  %b. — When  neceasarjf  to  state 

Condition  and  Breach^  iL — When  not^  ib. — fFhen  Breached 

should  be  suggested^  ib. — When  they  should  be  assigned^  321. 

— Several  *  Breaches,  ib. — Mode  qf  stating  them,  ib.'^Pleas 

and  Replications^  322. 
Precedents, — Declaration  in  debt  on  Common  Monej/^Bond  in  K  B. 

or  Exchequer,  322. — The  like  in  C.  P.,  ib. — Excuses  for  Pro- 

fert,  ib. 
J^vidence/or  Plaintiff. — Bond,  fyc,  323. — Breaches^  ib. — Damages^ 

ib. 
..Evidence  for  Defendant ^  ib. 

[*320]  ""Form  qf  Remedy. 

The  action  of  debt  lies  to  recover  money  due  on  single  bonds,  Com. 
Dig.  Debt,  Ji.  4,  1  T.  R.  40,  or  bonds  conditioned  for  the  payment  of 
money,  or  for  the  performance  of  any  other  act  by  or  against  the  parties 
thereto,  and  their  personal  representatives.  Com.  Dig,  Debt,  A.  4,  and 
against  the  heir  of  the  obligor,  if  he  be  expressly  named  in  the  deed,  or 
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against  a  devisee  having  legal  assets:  Bar.  Ab,  Htir^  7  Eaatj  128. 
But  debt  does  not  lie  if  the  money  be  payable  by  instalments,  or  on 
contingencies,  and  the  whole  amount  be  not  due,  unless^  indeed^  the 
payment  be  secured  by  a  penalty,  as  is  usual :  Bac.  M.  Debty  B,  1 
Wils.  80;  1  Lev.  54;  1  Chit.  PL  4  erf.  102.  An  action  of  covenant 
may  be  supported^  3  Lev.  119^  Com.  Dig.  Action^  I  M.  4,  but  it  is  Dot 
usual  to  bring  it  See  further,  ^^DthtP  A  promise  to  the  assignee  of 
a  bond  to  pay  him  in  consideration  of  forbearance,  may  be  sued  on  in 
assumpsit:  1  Saund.  210,  n.  I.    See  ^^Assumpsit.'^ 

Farm  of  Pleadings. 

Declaration.']  The  form  of  the  declaration  relative  to  acts  of  debt  on 
specialties  here  applies.     See  ^^Deht.^^ 

The  deft,  must  be  declared  against  by  the  name  he  sealed :  3  TaunL 
504 ;  S  B.  fy  A.  682.  A  declaration  against  him  by  his  right  namen 
stating  that  be,  by  the  wrong  name,  executed  the  bond,  is  bad :  ib.  If 
it  appears  on  the  face  of  the  declaration,  or  other  pleadings,  that  another 
person  jointly  sealed  the  bond,  it  will  be  bad  in  arrest  of  judgment,  1 
Sound.  291,  b.;  but,  btherwise,  the  nonjoinder  can  only  be  taken  ad- 
vantage of  by  plea  in  abatement:  an/e,  14.  In  an  action  against  one  of 
several  obligors  on  a  joint  and  several  bond,  it  is  usual  only  to  state  that 
the  deft  made  the  bond;  but  it  should  seem,  that  if  it  be  stated  that  all 
made  it,  the  execution  by  the  deft  alone  need  be  proved :  4  Camp.  34. 
As  to  the  statement  of  the  time  and  place  of  making  the  bond,  see  post, 
^^Deed."  A  profert  of  the  l)ond  must  be  stated,  as  in  other  actions  on 
deeds;  and,  as  to  the  profert,  see  ^^Deed.^^  As  to  the  mode  of  setting 
out  the  bond,  see  post ^  "i)ccrf." 

It  is  not  necessary  to  state  the  condition  and  breach  of  the  bond,  in 
pursuance  of  the  8th  and  9th  W.  3,  c.  11,  or  otherwise ;  in  an  action  on 
a  common  money-bond,  8  Jlnne^  c.  16,  s.  13,  1  Saund.  58,  5  ed.,  or  a 
bond  for  the  payment  of  a  sum  certain  at  a  day  certain,  as  a  post-obit 
bond,  2B.^C.  82,  2  Camp.^  285,  or  a  bail-bond,  2  B.  fy  P.  446,  reple- 
vin-bond, 2  Saund.  187,  or  a  petitioning  creditor's  bond,  3  East,  22, 
7  T.  B.  300. 

On  the  other  hand,  all  other  bonds,  either  for  the  payment  of  money 
by  instalments,  6  East,  550,  1  B.  fy  A.  214,  or  of  an  annuity,  8  T.  R^ 
126,  or  for  performance  of  an  award,  6  East,  613,  14  East,  401,  or  for 
the  performance  of  any  covenants  or  agreements,  are  within  the  statute,  2 
Saund.  187,  n.  c.  ;  and,  on  such  bonds,  the  condition  and  breach  must 
appear  on  the  record,  or  the  proceedings  will  be  erroneous  :  5  T.  R^ 
636,  538  ;  2  Wils.  ^11*  In  some  cases,  at  common  law,  and  indepen- 
dent of  this  statute,  it  is  frequently  necessary,  in  a  bond  for  perforo^ance 
of  covenants,  where  deft  has  pleaded  a  general  performance,  to  assign 
breaches :  see  infra,  "  Replication.^^ 

Where  the  deft  suffers  a  judgment  by  default,  the  pit  must  suggest 
upon  the  roll  such  breaches  as  he  complains  of,  if  the  breaches  have  not 
been  already  assigned  in  the  dedaratfon.  So,  if  the  pit.  gets  judgment 
on  a  demurrer  ;  so,  if  the  deft,  instead  of  setting  forth  the  condition  of 
the  bond  upon  oyer,  and  pleading  performance,  plead  any  other  plea. 
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which  cannot  lead  to  an  issue  on  the  breacbes^  bot  upon  which  the  pit, 

if  he  recovers,  must  have  judgment  gttod  recuperet.    U,  for 

[^321]  instance,  to  a  declaration  *as  on  a  common  money-bond,  he  plead 

non  est  factum^  8  T.  R.  255^  1  Esp.  Sep*  277,  or  non  est 

fctctumy  and  that  the  bond  was  obtained  by  fraud  and  covin,  5  M.  ^  8. 

60,*  or  the  like,  the  pit,  in  making  tip  the  issue,  immediately  after  en- 

tering  the  pleadings,  may  suggest  the  breaches,  and  then  enter  the 

award  of  venire :   6  M.  ^  S.  60  ;  8  T.  S.  255  ;  2  Arch.  Pr.  42,  298. 

If,  after  the  first  inquisition  or  trial,  deft  be  guilty  of  further  breaches, 

the  pit  in  order  to  obtain  damages  for  them,  must  sue  out  a  scire  facieu 

on  the  judgment,  and  thereupon  suggest  the  further  breaches,  and  so 

proceed  to  judgment :  ib.  44. 

The  usual  and  best  mode  of  declaring,  in  these  cases  is  to  declare  as 
upon  a  common  money-bond  ;  and  the  breaches  should  (unless  a  judg- 
ment by  default  be  expected)  be  reserved  for  the  replication,  because 
the  deft,  in  rejoining,  can  only  present  one  answer  to  each  breach ; 
whereas,  in  pleading  to  the  declaration,  he  may  answer  each  breach  by 
any  number  of  pleas':  2  Chit.  PL  4  ed.  440.  If  the  deft  sets  forth  the 
condition  upon  oyer,  and  pleads  performance,  or  any  other  plea  leading 
to  an  issue  on  the  breaches,  the  pit  then  assigns  them  in  his  replication, 
and  the  defendant,  in  his  rejoinder,  takes  issue  on  them. 

The  pit.  cannot  assign,  as  well  as  suggest,  breaches  in  his  replication  : 
2  Saund.  1S7,  5  ed. 

According  to  the  above  statute  of  WiLj  the  pit  may  assign  or  suggest 
as  many  breaches  as  he  thinks  fit  If  only  one  breach  be  assigned  in 
the  replication,  it  is  not  necessary  to  state  it  in  terms  to  be  according  to 
the  form  of  the  statute  \  and  it  is  doubtful  whether  it  be  necessary  in 
any  case :  13  East^  1  ;  2  Saund,  187,  a.,  5  ed. 

The  breach  must  be  stated  according  to  the  facts,  and  with-^ertainty 
and  particularity,  that  the  deft  may  know  what  he  is  called  upon  to  an- 
swer, A  replication,  stating  a  breach,  should  conclude  with  a  verifica- 
tion :  2  Burr.  774 ;  1  Saund.  101-2.  If  the  plea  does  not  amount  to 
a  plea  of  general  performance,  but  puts  in  issue  a  particular  fact,  pit. 
need  only  deny  that  fact :  see  the  rule,  i7\fra. 

In  debt  on  a  bond,  conditioned  for  the  performance  of  an  award,  if  the 
deft  has  pleaded  no  award,  the  replication  must  state  the  whole  of  the 
award  verbatim,  and  also  assign  a  breach  :  Willes^  12  ;  2  Saund.  62,  d., 
n.  5  ;  1  Saund.  103,  n.  4,  317.  See  the  mode,  1  Price,  109,  6  Taunt. 
45,  47.  If,  to  debt  on  a  bastardy  or  indemnity  bond,  the  deft,  plead 
non  damnijicatus,  the  pit  must  reply  specially,  setting  forth  how  he 
was  damnified  :  see  Chit.  PL  4  ed.  504--5.  Upon  a  bond  conditioned 
that  a  collector  of  poor  rates  shall  render  an  account  of  moneys  received, 
after  general  performance  pleaded,  it  is  necessary  to  reply  that  he  receiv- 
ed moneys  to  be  accounted  for  :  6  Taunt.  45/1  Marsh.  441,  s.  c,  semb., 
overruling  1  Price,  109  ;  and  see  Doug.  214.  But,  whe^e  to  debt  on  bond 
the  defendant  craved  oyer,  and,  after  reciting  a  mortgage-deed,  which 
showed  the  condition  to  be  for  payment  of  a  sum  of  monej  on  a  day 
specified,  according  to  the  tenor  of  a  proviso  contained  in  the  indenture 
and  for  the  performance  of  the  covenant  therein  pleaded,  that  there  was 
no  negative  or  disjunctive  covenants  in  the  indenture/  and  that  he  paid 
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the  money  mentioned  in  the  condition,  on  the  day  therein  specified,  ac- 
cording to  the  efiect  thereof,  and  performed  all  the  covenants  and  provi- 
soes in  the  indenture,  on  his  part  to  be  performed,  and  the  pit.  in  his 
replication,  took  issue  generally  on  the  non-payment  of  the  money,  and 
concluded  to  the  country,  on  special  demurrer,  assigning  for  causes  that 
it  should  have  concluded  with  a  verification,  and  that  no  breach  of  the 
condition  was  assigned,  according  to  the  8  and  9  0^.  3,  c.  11,  5.  8,  it 
was  held  that  such  replication  was  good,  as  the  only  point  in  issue^was 
the  payment  of  the  money,  and  as  the  pit  had  therein  denied  the  whole 
substance  of  the  deflt/s  plea  :  5  Moo.  198.  And  a  plea  (to  a  declaration 
on  a  bond,  conditioned,  amongst  other  things,  for  the  payment . 
of  JS3000),  that  all  the  sums  of  money,  which  became  *due  on  [*322] 
the  bond,  were  paid,  may  be  replied  to  generally,  by  a  general 
denial  of  the  words  of  the  plea,  without  assigning  any  breach  :  2  ChiU 
Sep.  697. 

Pkiis  and  Replicationa,']    For  tiie  general  law  relating  to  these, 
see  '^  Dud^^  **  DthV^    The  qualities  of,  and  necessary  pleas  and  re- 

Idications  in,  actions  on  bonds,  within  the  8  and  9  W.  3,  may  be  col- 
ected  from  the  preceding  notes.  At  common  law,  and  independent  of 
this  statute,  it  is  frequently  necessary,  in  a  bond  for  performance  of 
covena^nts,  where  deft,  has  pleaded  performance,  and  the  pit  has  not  as- 
signed the  breach  in  his  declaration,  to  deny  the  efiect  of  the  plea,  and 
show  a  particular  breach  :  the  rule  is,  that  in  all  cases  (except  in  the  case 
of  an  award,  which  stands  on  a  particular  ground),  when  the  deft  pleads 
matter  of  excuse  which  admits  a  non-performance,  it  is  sufficient  if  the 
pit  deny  the  plea,  and  he  need  not  assign  a  breach  in  his  replicatioo  ; 
but  it  is  otherwise  where  deft  has  pleaded  performance,  or,  in  other 
words,  where  the  plea  does  not  put  in  issue  any  particular  fact  or  breach  : 
WiUe$^  12, 13  :  see  instances,  supra. 


Precedents. 

0ECLA1IATIOV  Iff  DEBT  Off  C0MV4)V  MOffET-BOVD  Iff  K.  B.  OB  BZCBl^VEB. 

(G»mmeiiMm€n<  atpott^  ^*Debt")  For  that  whereat  the  said  deft,  {ante,  320),  heretofore, 
to  wit,  on,  &e.  (dcUe  ofbond)^  at,  &c.  ('9enue)$  by  his  certaia  writing^  obligatory,  lealed  with 
his  seal,  and  now  shown  to  the  court  here  (in  the  Exchequer^  toy,  now  shown  to  the  barons 
of  his  majesty's  Exchequer  here),  the  date  whereof  is  the  day  and  year  aforesaid,*  acknow- 
ledged himself  to  be  held  and  firmly  bound  unto  the  said  pit  in  the  sum  of  £1000,  above  de- 
manded to  be  paid  to  the  said  pit.  Tet  the  said  deft,  (although  often  requested  so  to  do), 
hath  not  as  yet  paid  the  sum  of  £1000,  or  any  part  thereof,  to  the  said  pit.,  but,  so  to  do, 
hath  hitherto  wholly  neglected  and  refused,  and  still  neglects  and  refuses,  to  the  damage  of 
the  said  pit.  of  £10  {after  thii,  in  the  Exchequer,  tay,  whereby  be  is  less  able  to  satisfy  our 
said  lord  the  king  the  debts  which  he  owes  bis  majesty  at  the  said  Exchequer);  and  there- 
fore he  brings  his  suit,  luc,  (U  it  btti  not  to  add  any  common  cownU,  unleu  the  cauu  0/ ac- 
tion ariiing  on  them  be  not  merged  by  the  bond.) 

THB  UKB  nr  o.p. 
The  form  ia  C.  P.  ii^the  same  as  the  preceding,  omitting  the  profert  above  in  italics, 
and  inserting  it  at  the  Ad,  and,  instead  of  saying,  <*  to  the  damage,"  &c.,  say :  "  Wherefore 
the  said  pit.  saith,  that  he  is  injured,  and  hath  sustained  damage  to  the  amount  of  £— ^ — ; 
•and  therefore  he  brings  hit  suit,  &€.  And  the  said  pit.  brings  here  uto  court  the  said 
writing  obligatory,  sea&d  at  aforesaid,  which  gives  sufficient  evidence  to  the  said  court  here 
of  the  debt  aforesaid,  in  form  aforesaid ;  the  date  whereof  is  the  day  and  year  in  that  behalf 
above-mentioned." 
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COVBTf  OV  BETnUl.  Bon)t. 
When  tevcnl  comtiy  whether  on  the  Mme  or  on  more  then  one  bond,  thej  are  es  foUoiPi : 
**  And,  whereas,  alto,  the  said  deft.,  heretofore,  to  wit,  on,  &c.,  al,  &c.,  by  his  certain  other 
writing  obligatory,  sealed,  inc.' (tame  as  the  first  count  to  the  end,  and  then  state)  Which  said 
several  sums  of  money  in  the  said  first  and  second  counts  mentioned  amount  together  to  the 
Mid  sum  of  £ ,  above  demanded.    Tet  the  said  deft,"  &c. 

AVBRMIHT  n  nCUSI  OF  A  PROFBRT. 

*  If  the  hand  be  loitt  4^.,  instead  of  this  jtrofert,  insert  an  averment  ofexeuse^  thus:  ''And 
which  said  writing  obligatory  having  been  lost  by  lapse  of  time,"  or  "  destroyed  by  acci- 
dent,'* or  <'  by  fire,"  &c.  {or  when  tn  the  deft.*s  possession,  "  being  in  the  possession  of  the 
•aid  deft.")  *<  the  said  pit.  cannot  produce  the  same  to  the  said  court  here."  (See  post, 
**Deed,"astoprofert.) 

See  the  Tarious  forms  of  declarations  in  Ckii.  PI.,  Index  to  Vol.  8,  title  "Itenrf," 

r*32oj    and  in  this  work,  under  each  particular  title;  as,  '^Bait-Bond,"  **<i2^levw- 

Bond,"  &c.;  on  Jamaica  bond,  2  Chit.  PI.  438;  on  bond  to  replace  stock,  ib. 

'  442 ;  to  perform  covenant  on  another  indenture,  ib.  444 ;  on  annuity-bond,  ib.  442 ;  on  bas- 

^tardy-bond,  ib.  440 ;  on  bonds  relating  to  t||B  character  in  which  the  party  sues,  or  is  ened, 

ib.  464  to  470;  as  executors,  heirs,  &c.,  Tniir,  ib.  836. 

Pleas,  4^.]  Most  of  the  forms  of  pleas,  &c.  relating  to  bonds  will  be  found,  post,  titSe, 
"Deed,"  and  Chit.  PL,  Index  to  Vol.3,  Utie,  "Debt." 

Suggt^ions,  ifc.  of  Breaches.}  See  forms  in  Tidd's  Forms,  Arehbold's  Forms,  3  Chit.  PL 
1269  to  1296. 


Evidence  for  Plaintiff. ' 

The  evidence  for  the  most  part,  will  be  found,  post^  titles  «2)«crf,*' 
especially  as  to  producing  and  proving  the  bond.  If  the  bond  be  for 
the  performance  of  iovfrnants  in  some  other  deed,  the  pit  must  prove 
the  execution  of  the  latter  deed,  as  well  as  of  the  bond,  and  the  breach 
of  covenant.  If  pit.  sues  in  a  representative,  or  a  deft,  is  sued  •  in  such 
character,  see  the  evidence,  j^o*/,  ^Hxecutors,**  ^^Huaband  and  Wifei* 
''Heir:' 

,  Breaches^  If  the  deft,  pleads  a  plea  of  general  performance,  under 
which  pit  assigns  breaches  in  his  replication,  and  deft  takes  issue 
thereon,  the  burden  of  proving  the  breaches  lies  on  pit,  and  which  must 
be  proved  as  assigned.  If  the  deft,  pleads  a  plea  of  special  performance, 
and  on  which  pit.  takes  issue,  then,  it  should  seem,  the  burden  of  prov- 
ing performance  lies  on  deft. 

If  the  breaches  are  suggested  on  the  roll,  after  a  judgment  by  default, 
the  pit.  must  prove  the  condition  of  the  bond,  and  all  the  other  facts 
suggested,  including  the  breaches.:  I  Saund.  58,  d.  If  the  breaches 
have  been  suggested  on  the  roll,  after  judgment  for  the  pit  on  demurrer, 
some  evidence  must  be  adduced  that  the  bond  produced,  and  in  which 
the  conditions  are  contained,  is  the  same  as  that  on  which  judgment  has 
been  obtained  ;  and  for  which  purpose  it  will  suffice  for  the  pit's  attor- 
ney to  swear  that  the  bond  produced  is  the  instrument  delivered  to  him 
to  bring  the  action,  and  that  he  knows  of  no  other  of  £he  same  date, 
without  calling  the  attesting  witness :  Pea.  Ev.  287 ;  %  Camp.  122,  a.  c. 

Damages.']  By  the  common  law,  the  penalty  or  security  on  forfei- 
ture became  the  debt,  and  not 'the  principal,  and  interest,  and  costs,  S 
Burr.  1370;  to  remedy  which,  the  8  and  9  fF.  3,  and  4  Anne,  c  16, 
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were  passed.  The  pit.  must  prove  the  amount  of  the  debt  and  damagest 
2  Saund.  187,  a.;  2  N.  B.  363,  s.  The  amount  recoverable  must  de- 
pend on  the  amount  proved:  see  ^^Damages.*'  The  jury  must  assess 
them  for  the  breaches,  as  in  ordinary  cases.  On  ah  engagement  to  re- 
place stock,  the  pit.  may  estimate  his  damages  either  according  to  the 
price  of  stock  at  the  day  appointed  for  replacing  it,  or  on  the  day  of 
trial ;  1  Stark.  218.  As  to  interest,  see  ^^InfertstJ*  It  is  in  all  cases 
payable  on  bond,  though  not  reserved :  7  7!  R.  124.  A  bond  condi- 
tioned for  the  payment  of  a  smaller  aum  bears  interest  fi'om  the  day  of 
payment,  though  it  be  given  voluntarily,  1  Stark.  291,  7  71  R.  124; 
aliter  in  the  case  of  a  single  bond :  \  B.  fy  P.  337.  Where  no  day  of 
payment  is  expressed,  interest  is  payable  from  the  day  of  execution  :  2 
Stark.  Ev.  310. 

Evidence  for  Defendant. 

As  to  the  nature  of  the  evidence  in  general,  and  what  may  be  given  in 
evidence  with  reference  to  the  plea  pleaded,  see  ^^  Dud^^ 
^^Dtbtf'  ♦such  as  ''Payment,''  ''Escrow,''  "  Usury, '^  " Du-  [*aB4] 
ress,"  "  Fraud,"   "  Infamy y"  "  Coverture,"  "  Set-off ,"  iui. 
See  those  respeetive  titles.  < 

The  deft  is  at  liberty  to  controvert  the  truth  of  the  breaches  suggest,ed 
or  assigned;  and  he  should  be  prepared  with  evidence  accordingly.  See 
1  Saund.  58,  </. 


BOUNDARIES, 
Ss£  Index. 


BY-LAWS. 

Remedy  on  By-Law.']  Where  a  by-law  enacts  a  penalty  to  be  incur-* 
red,  when  its  restrictions  are  not  complied  with,  debt  may  be  supported 
for  the  recovery  of  it,  1  Roll  366,  /.  48,  1  Saund.  312,  rf.,  Company 
of  Feltmakera  v.  Davis,  I  B.  fy  P.  98,  or  assumpsits  ib.  2  Lev.  252. 
But,  where  it  is  enacted  that  the  penalty  is  to  be  recovered  by  debt,  then 
debt  alone  can  be  maintained,  Com.  D.  By-Law,  D.  I;  or  it  may  be 
recovered  by  a  distress,  where  the  enactment  of  the  by-law  is  express  : 
Kirk  y.  Nowill,  1  7!  J».  118;  1  Roll.  367,  /.  5;  Com.  D.  By-Law^ 
D.2. 

Pleading,  ^c]  In  declaring  on  a  by-law,  the  liability  of  the  deft 
must  distinctly  appear.  So,  where  the  declaration  stated  merely  that 
the  penalty  was  incurred  **  under  and  by  virtue  of  a  certain  by-law,*' 
without  setting  forth  the  charter  of  the  company  empowering  them  to 
make  by-laws,  ii  was  held  -bad  pn  demurrer.  Company  of  Feltmakers 
V.  Davis,  I  B.  fy  P.  98,  as  the  defV.  could  not  negative  its  validity:  ib. 
100.    Where  the  right  to  make  a  by-^law  is  exercisable  ill  a  select  part 
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of  a  corporation,  that  power  must  be  shown  to  be  in  it :  the  Xing  t. 
Byrd,  13  East  J  384;  the  King  v.  Lyme  Regia^  Doug.  158-9.  So,  the 
master,  wardenSi  and  commonalty  of  a  company  cannot  sue  for  a  penalty 
forfeited  to  the  master  and  wardens,  for  the  use  of  the  master,  wardens,  and 
company:  Company  of  Feltmakera  v.  DaviSy  I  B.fy  P.  98;  Bodwic  T. 
Fennell,  1  Wils.  235.  But  the  deft/s  liability  need  not  be  particularly 
stated.  So,  where  a  by-law  stated  that  deft,  was  to  pay  a  certain  sum 
quarterly,  or  incur  a  penalty  of  £5  per  annum,  a  general  breach  will  be 
sufficient,  even  on  demurrer  or  in  arrest  of  judgment,  without  setting 
forth  the  non-payment  on  specific  quarterly  days:  1  Wils.  281.  A  plea 
setting  up  a  by-law  as  a  defence  must  show  the  authority/ of  the  persons 
making  it:  Company  of  Vintners  v.  Passey^  1  Burr.  235.  Ajad,  in 
debt  on  a  by-law,  any  reasonable  excuse  may  be  given  in  evidence  under 
the  plea  of  nil  debet:  Carth.  483;  Cambridge  y.  Herrings  1  Lutw. 
402,  5  5  Company  of  Vintners  v.  Passey^  I  Burr.  239.  In  order  to 
avoid  a  by-law,  on  account  of  its  being  unreasonable,  it  will  not  be  suffi* 
cient  to  show  a  possible  inconvenience  to  arise  from  it:  the  inconveni- 
ence must  appear  to  be  probable:  the  King  v.  Jishwellf  12  East,  29. 
Where  the  custom  is  relied  upon  as  the  foundation  of  an  action  on  a  by- 
law, it  must  be  proved,  Hesketh  v.  Braddock^  2  Burr.  1858 ;  and,  if  it 
be  not  shown  on  the  declaration,  deft,  may  demur:  Company  of  Vint* 
ners  v.  Pasaey,  1  Burr.  235.  Sixty  years'  usage  has  been  considered 
as  evidence  of  a  custom:  Selw.  N.  P.  1145. 

Evidence.']  A  corporation  has  an  implied  power  of  making  by-laws ; 
but,  where  the  charter  gives  the  company  a  power  to  make  by-laws,  they 
can  only  make  them  in  such  cases  as  they  are  enabled  to  do  by  the  charter, 

for  such  power  given  by  the  charter  implies  a  negative  that  they 
[*325]  shall  not  make  by-laws  in  any  *other  cases,/?.  Ld.  Macclesfield^ 

2  P.  Wms.  209,  cited  the  King  v.  Birdy  13  East^  379;  and, 
though  there  be  no  express  power  by  their  charter  to  make  them :  Com* 
D.  By-Law,  A\;  sed  vide  Kirk  v.  Nowill,  1  T.  A  118.  The  power  to 
make  them  may  be  upheld  by  an  ancient  custom;  as,  where  the  tenants  of 
a  manor  make  by-laws  for  the  good  order  of  the  tenants,  1  Boll.  366,  /• 
16;  or  without  a  custom,  where  the  effect  of  it  was  the  public  good,  as  the 
repair  of  churches,  highways,  &c.  5  Co.  68  d.;  the  evidence  to  establish 
which  will  vary  according  to  the  circumstances.  See  respective  titles, 
post,  ^^Charter^^  "  Corporation.^^  Where  a  by-law  is  pleaded,  and  issue 
taken  thereon,  proof  that,  from  the  time  of  the  supposed  by-law,  the  usage 
at  elections  has  been  according  to  such  supposed  law,  affords  presumptive 
evidence  that  there  was  such  a  law,  although  it  cannot  be  produced :  Rex 
V.  Phillips,  1749. 

CARRIERS,  Actions  against  fob  Loss  of  Goods. 

FoBtf  of  Remedy,  325. — Assumpsit i  ib. — Case^  ib. — Trover j  ib. 
FoBM  of  Pleading^,  326. — Declaration,  ib. — Plea,  ib. 
Pbecedents. — Declaration  against  Carrier  by  Land  for  loss  of  a 

Parcel,  327. — Declaration  against  Carrier  by  Water  for  not 

carrying  Plaintiff,  328. 
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EviDSNcx  FOR  Plaintiff. — Proof  of  D^endant^s  being  a  Carrier^ 
as  stated^  328. — Proof  of  Delivery  of  Goods  to  him,  329. — 
Proof  of  his  Duty  and  Liability ,  330. — Proof  of  BreacKof 
Duty  and  Negligence^  331. — Proof  of  Value  of  Ooods^  ib. 

EviDXKGB  FOR  Defend  ANT. — Frauds  331. — ^otice^  fyc.y  restricting 
Liability  J  331  to  334.^^ccidenty  334.— Plaintiff's  Negligence, 
ib. — Illegal  Carriage,  ib. 

COMFETSNCT  OF  WlTNESfiSf^  334. 

Form  of  Remedy. 

Assumpsit  lies  against  a  carrier  for  the  breach  of  his  express  or  im- 
plied contract,  to  take  due  and  proper  care  of  goods  entrusted  to  him  to 
carry  for  the  pit :  4  Mod.  92 ;  2  Salk.  440 ;  JRoss  v.  Johnson,  Burr. 
2825.  But,  as  the  liability  of  carriers  is  founded  on  common  law,  as 
well  as  on  the  contract,  case  is  sustainable,  and,  in  many  instances,  is  a 
preferable  remedy,  especially  where  there  is  any  doubt  as  to  the  number 
of  the  persons  to  be  made  defls.;  when,  by  proceeding  in  case,  a  plea  in 
abatement  for  the  nonjoinder  of  parties  may  be  avoided,  and  the  joinder 
of  too  many  defts.  will  form  no  ground  of  nonsuit :  Oovett  v.  Radnidge, 
8  East,  ^2 ;  Jinsell  v.  Waterhouse,  2  Chit.  Rep.  1 ;  Bretherton  v. 
Wood,  3  B.fy  B.  54,  6  Moore,  141, 154,  8,  s.  c.;Le^liey.  Wilson,  ib., 
171.  Case  is  also  preferable,  where  there  is  evidence  of  a  conversion, 
as  a  count  in  trover  may  be  added,  ib. ;  and  a  defence  of  a  set-off,  Fletch* 
er  Y.  Dyche,  7  T,  R.  36,  or  of  deft's  bankruptcy,  Parker  v.  Norton,  6 
T.  R.  695, 1  Marsh.  184,  may  be  sometimes  thereby  avoided.  When 
the  pit  sues  in  case,  the  action  must  be  against  deft  on  his  common-law 
liability:  6  Moo.  54-,  2  N.  R.  345. 

Trover  lies  against  a  carrier  for  an  act  done,  though  not  for  a  mere 
omission;  as,  where  by  mistake  he  delivers  goods  to  a  wrong  person, 
trorer  lies,  but  not  if  he  lose  them  by  accident :  Pinkerton  v.  Caslon 
fy  ors.,  2  B.^A.  702.  Trover  lies,  if  the  carrier  refuse  to  deliver  the 
goods  when  he  has  them  in  his  possession,  without  just  cause,  or  if  he 
has  tortiously  converted  the  goods,  as  by  unpacking  them  and  stealing: 
Anon.,  Salk.  655.  But,  when  the  non-delivery  arises  from  an  inability 
to  deliver  the  goods,  as  when  they  have  been  lost  or  destroyed 
by  accident,  *however  he  may  be  liable  to  answer  in  another  [*326] 
form  of  action,  he  cannot  be  liable  in  this;  so,  if  he  assert  (false- 
ly) that  he  has  delivered  the  goods,  it  cannot  be  construed  into  a  conver- 
sion, Ross  V.  Johnson,  2  Burr.  2525,  supra;  nor,  where  the  goods^ 
have,  in  fact,  never  reached  him,  having  been  delivered  to  his  servant^ 
by  whose  negligence  his  master  has  been  prevented  from  receiving  them, 
since  this  cannot  be  construed  into  any  conversion  by  him :  Taylor  y. 
,  2  Ld.  Raym.  192. 

The  action  for  the  loss  of  goods  should  be  brought  in  the  name  of  the 
consignee  of  them,  when  they  are  sent  at  his  risk  (which  is  very  usual), 
and  not  in  the  name  of  the  consignor :  Dawes  v.  Peck,  8  T.  R.  330 ;  B. 
N.  P.  86;  3  P.  Wms.  186  ',3B.fyP.  582.  If  the  consignee  had  no  pro- 
perty in  the  goods  at  the  time  of  the  delivery  to  the  carrier,  the  consignee 
should  sue:  %b.,  Sargent  v.  Morris,  3  B.  4*  A.  211. 
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Form  of  Pleadings. 

"^  In  a  declaration  in  assumpsiif  it  is  not  necessary  to  commence  it  with 
an  inducement  of  the  deft^s  being  a  common  carrier.  Sec  The  termini 
of  the  journey  must  be  correctly  described  \  therefore,  where  the  contract 
which  was  declared  upon  was  represented  in  the  declaration  to  be  for 
the  conveyance  of  goods  from  W.,  in  the  county  of  Middlesex,  to  T.,  in 
Essex,  when,  in  fact,  it  was  from  Aldgate,  in  the  city  of  London,  to  that 
place,  he  was  nonsuited  :  Tucker  v.  Cracklings  2  Stark.  Sep.  385.  The 
delivery  and  receipt  of  the  goods  must  be  alleged  in  such  a  manner  as  to 
show  the  existence  of  the  contract  for  the  breach  of  which  he  declares: 
Max  V.  Roberts,  12  Easty  89.  The  pit  n^d  only  state  the  nature  of 
the  goods  delivered  to  deft,  with  a  certainty  of  description  to  a  common 
intent :  thus,  a  "  carrier's  pack''  has  been  held  a  sufficient  description ; 
and  so,  it  was  sufficient  where  the  declaration  stated  so  many  "  sets  of 
gold  buttons,  and  a  set  of  Turkey  stones  and  garnets ;"  for,  to  such  as 
are  conversant  with  those  things,  it  is  well  known  what  a  set  is,  and  in 
what  number  the  precious  stones  are  usually  placed  in  such  sets :  Cham- 
berlain v.  Cookj  2  Ventr.  78 ;  2  Saund.  74,  a.;  Jerem.  Car.  182.  In 
stating  the  contract,  if  the  carrier  only  limits  his  responsibility,  that  need 
not  be  noticed  in  pleading;  but,  if  a  stipulation  be  made,  that,  under  cer- 
tain circumstances,  he  shall  not  be  liable  at  all,  that  must  be  stated,  j9. 
Jlbbott,  C.  J.,  Latham  v.  JRutly,  2  B.  4«  C.  22  ;  therefore,  if  the  car- 
rier excepts  his  liability  from  loss  occasioned  by  fire  or  robbery,  &c.,.  it 
must  be  so  stated,  ib.;  or,  if  He  give  notice  that  he  will  not  pay  any  thing 
for  loss  of  goods  which  exceed  £5,  it  must  be  set  out;  but,  if  he  give 
notice  that  he  will  not  pay  more  than  £5  for  the  loss  of  any  goods,  such 
exception  need  not  be  noticed :  Clarke  v.  Ctray^  6  Eastj  563.  It  is 
sufficient  to  allege  the  reward  generally,  without  showing  what  reward : 
JDalston  v.  Janson,  1  Ld.  Raym.  58  ;  13  East,  114,  a.  Chit.  PL  357, 
The  breach  must  bestated  with  precision :  Mayor  v.  Humphries,  1  C. 
'^  P.  251.  An  allegation,  that  the  deft  so  carelessly  and  negligently 
conducted  himself,  that  by  means  thereof  the  goods  were  lost,  is  of  such 
a  nature  as  to  admit  of  proof  of  gross  negligence:  Smith  y»  Home^  2 
Moo.  18,  s.  c;  3  Taunt.  144. 

In  a  declaration  in  Case,  it  is  not  necessary  to  state  the  custom  of  the 
realm  as  to  carriers,  as  the  action  is  founded  on  the  general  obligation  of 
the  law,  and  ex  delicto  for  acting  against  it:  ^nsell  v.  JVaterhouse,  2 
Chit.  Rep.  3,  4.  But  the  declaration  should  show  the  deft,  was  a  com- 
mon carrier,  or  some  other  fact,  to  show  his  cotnmonJaw  duty  and  liabi- 
lity, an/e,  324.  The  declaration  must  show  a  duty.  A  count  had  bet- 
ter be  inserted,  stating  defts.  to  be  owners  of  a  general  conveyance,  car- 
rying the  goods  of  all  indiscriminately ;  otherwise,  a  plea  in  abatement 
may  be  made  available:  Chamberlain  v.  Cooke,  2  Fent.  78,  The  other 
points  as  to  a  declaration  in  assumpsit  will  be  here  applicable:  supra. 

Plea,]    This  must,  in  general,  be  the  general  issue:  post,  ^*Case,'' 
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•Precedents.  [•SS?] 

J-  ^ 

AGAINST   A   CARRIER  FOR  L08IH0   A  FARDEL. 

(Commtncement  of  Deciaratiorif  post,  "  Declaraiion")  For  thmt  whereai  the  snid  deft.,  be- 
fore and  at  the  time  of  the  delivei7  of  the  parcel,  goods,  and  chattels  to  him,  as  hereinafter 
next  mentioned,  was^  and  thence  hitherto  hath  been,  and  still  is,  a  common  carrier  of  goods 
and  chattels  for  hire,  on  a  certain  journey,  to  wit,  from  ^-.-—  to  ■  .  ,  to  wit,  at,  &c. 
And  whereas,  also,  the  said  pit.,  whilst  the  said  deft,  was  such  common  carrier,  as  aforesaid, 
to  wit,  on,  &c,  to  wit,  at,  he.,  (the  ventie,)  caased  to  be  deliTered  to  him,  the  said  deft.,  and 
the  said  deft,  then  and  there  accepted,  and  received  of  and  from  the  said  pit.,  a  certain  par- 
cel, containing  divers  goods  and  chattels,  to  wit,  &c.  (tpeeify  the  artielee  fuUy  and  partieu- 
^ly)i  of  the  said  pit.,  of  great  valne,  to  li^it,  of  the  vdue  of  £— ,  to  be  safely  and  securely 
carried  and  conveyed  by  him,  the  said  deft.,  from  —  aforesaid  to  ■  aforesaid,  and 
there,  to  wit,  at,  &c.  aforesaid,  safely  and  securely  to  be  delivered  for  the  said  pit.,  for  cer-> 
tain  reasonable  reward  to  him,  the  «aid  deft.,  in  that  behalf.  Tet  the  said  deft.,  not  regard- 
ing his  duty  as  such  common  carrier,  as  aforesaid,  but  contriving,  and  fraudulently  intending, 
craftily  and  subtly  to  deceive,  defraud,  and  injure  the  said  pit.  in  this  behalf,  did  not,  nor 
would,  safely  or  securely  carry  or  convey  the  said  parcel  and  its  contents  aforesaid,  from 
.  aforesaid  to  — — —  aforesaid,  nor  there,  to  wit,  at  — — —  aforesaid,  safely  or  se- 

curely deliver  the  same  for  him,  the  said  pit. ;  but,  on  the  contrary  thereof,  he,  the  said  deft.^ 
so  being  such  common  carrier  as  aforesaid,  so  carelessly  and  negligently  behaved  and  con- 
ducted himself,  in  the  premises,  that  by  and  through  the  carelessness,  negligence,  and  de-  • 
fault  of  the  said  deft,  in  the  premises,  the  said  parcel  and  its  contents  aforesaid,  bdng  of  the 
value  aforesaid,  became  and  were  wholly,  lost  to  the  said  A.  B.,  to  wit,  at,  &c,  aforesaid. 
And  whereas,  also,  heretofore,  to  wit,  on,  Sic.  aforesaid,  at,  &c.,  aforesaid,  to  wit,  at,  kc. 
aforesaid,  the  said  pit.,  at  the  said  deft.'s  special  instance  and  request,  cause^  to  be  delivered 
to  the  said  deft,  a  certain  other  parcel,  containing  certain  other  goods  and  chattels,  to  wig 
&c.,  of  him,  the  said  ph.,  of  great  valhe,  to  wit,  of  the  value  of  £ — ,  to  be  taken  care  of,  ana 
safely  and  securely  carried  and  conveyed  by  him,  the  said  deft.,  on  a  certain  journey  to 

^-^—  aforesaid,  and  there,  to  wit,  at aforesaid,  to  be  safely  and  securely  delivered 

by  the  said  deft,  for  the  said  plti,  within  a  reasonable 'time  then  next  following,  for  certain 
hire  and  reward  to  the  said  deft,  in  that  behalf;  and,  although  the  said  deft,  then  and  there 
accepted,  and  had  and  received,  the  said  last-mentioned  parcel  and  its  contenU  aforesaid,  for 
the  purpose  aforesaid,  and  undertook  the  carriage,  conveyance,  and  delivery  thereof,  as 
aforesaid,  within  such  reasonable  time,  as  aforesaid,  and  although  a  reasonable  time  Ihr  the 
carrii^,  conveyance,  and  delivery  thereof,  as  aforesaid,  hath  long  since  elapsed,  yet  tlie 
said  deft.,  not  regarding  his  duty  in  that  behalf,  but  contriving,  and  fraudulently  intending, 
craftily  and  subtly  to  deceive  and  defraud  the  said  pit.  in  this  respect,  did  not,  nor  woold, 
within  such  reasonable  time,  as  aforesaid,  or  at  any  time  afterwards  (although  often  re- 
quested so  to  do),  take  care  of,  or  safely  or  securely  carry  and  convey,  the  said  last-men- 
tioned parcel  and  its  contents  aforesaid,  on  the  said  journey  to  ■  aforesaid,  nor  there, 
to  wit,  at  ■  aforesaid,  safely  or  securely  deliver  the  same  for  the  said  pit.,  but  hath 
hitherto  wholly  neglected  and  refused  so  to  do ;  and  by  means  of  the  negligence  and  impro- 
per conduct  of  the  said  deft,  in  that  behalf,  the  said  last-mentioned  box  and  its  contents 
aforesaid  have  not  yet  been  delivered  to  or  for  him,  the  said  deft.,  at  — —  aforesaid,  or 
elsewhere,  and  are  wholly  lost  to  the  said  pit.,  to  wit,  at,  &c.,  aforesaid.  [Jidd  a  count  in 
trover,  if  there  be  any  evidence  of  a  eonvertion,  3  Eojf,  70,  ante,  326.  Md  a  count,  merely 
Hating  that  deft,  had  the  custody  of  the  goods,  to  be  taken  caretfby  him,  and  thai  he  took  suA 
bad  care  thereof,  that  they  buame  wholly  lost  to  pit.] 

DSCLARATIOir  IV  ASSUMPSIT  AGAINST  CAPTAIN  OF  VESSEL  FOR  ROT  CARRYING  FLT.  AS  PASSEN- 
GER THE  WHOLE  VOTAOE,  BUT  FOR  ONLY  FART,  WHEREBY  FLT.  WAS  OBLIGED  TO  PROCURE 
ANOTHER  CONVEYANCE. 

*  For  that  whereas  the  said  deft.,  before  and  at  the  time  of  the  making  of  his 
promise  and  undertaking  hereafter  next  mentioned,  was  the  master  or  comman-  f^d^Sl 
der  of  a  certain  ship  or  vessel,  called  and  known  by  the  name  of  the  — — ,  and 
which  said  ship  or  vessel  was  then  lying  and  being  in  certain  parts  beyond  the  seas,  to  wit, 
at  Bengal,  and  bound  on  a  voyage  from  thence  to  England,  to  wit,  at,  kc.  (venue).  And 
wheieas,  also,  the  said  deft.,  so  being  the  master  and  commander  of  the  said  ship  or  vessel, 
as  aforesaid,  thereupon,  heretofore,  to  wit,  on  the  20th  Nov.  1820,  to  wit,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  in  consideration  that  pit.,  at  the  special  instance  and 
request  of  the  said  deft.,  would  pay  tA  him,  the  said  deft.,  a  certain  sum  of  money,  to  wit,  the 
sum  of  £  ,  of  lawful  money,  &c.,  for  the  use  and  occupation  of  the  starboard  side  of  the 
great  cabin  of  the  said  ship  (according  to  the  fact),  during  her  expected  voyage  from  — - 
aforesaid  to  England  aforesaid,  the  said  deft,  then  and  there  faithfully  promised  the  said  pit. 
to  suffer  and  permit  her  to  have  the  use  and  occupation  of  the  starboard  side  of  the  said 
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cabin  of  the  said  thip  or  ▼etsel,  daring  the  said  voyage,  and  to  carrj  and  convej,  and  caiae 
and  procure  lo  be  cauied  and  conveyed,  her,  the  said  pit.,  iif  and  on  board  of  the  said  ship 
or  ressel,  from  — —  aforesaid  to  England  aforesaid,  on  the  said  voyage,  in  a  reasonable  time 
then  next  following.  That  the  said  pit.,  con6ding  in  the  said  promise  and  undertaking  of 
the  said  deft.,  aftervrards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  (venue)^ 
aforesaid,  did  pay  to  the  said  deft,  the  said  sum  of  money,  and  did  take  possession  of  the 
said  starboard  side  of  the  great  cabin  of  the  said  ship  or  vessel,  and  was  then  and  there  ac- 
cepted and  received  by  the  said  deA.  as  a  passenger  in  and  on  board  of  the  said  ship  or  ves- 
sel, to  be  carried  and  conveyed  in  and  on  board  of  the  said  ship  or  vessel  from  —  aforesaid 
to  England  aforesaid.  Tet  the  said  deft.,  not  regarding  his  said  promise,  &c,  'did  not  nor 
would  carry  or  convey,  or  cause  or  procure  to  be  ckrried  and  conveyed,  the  said  pit.  as  a  pas- 
senger in  and  on  board  of  the  said  ship  or  ve8se],from  —  aforesaid  to  England  aforesaid, 
in  a  reasonable  time  then  next  following ;  but,  on  the  contrary  thereof,  the  said  deft,  after- 
wards, to  wit,  on,  &c.,  in  certain  parts  beyond  the  seas,  to  wit,  at  — — ,  that  is  to  say,  at,  &c. 
(venue)f  aforesaid,  wrongfully  and  injuriously  hindered  and  prevented  the  said  pit.  from 
having  the  free  use,  occupation,  and  enjoyment  of  the  said  cabin,  as  she  of  right,  by  means 
of  the  premises,  ought  to  have  had ;  and  then  and  there  wholly  neglected  and  refused  any 
longer  to  proceed  with  the  said  ship  or  vessel  on  the  said  voyage,  or  to  carry  or  convey,  or 
cause  or  procure  to  be  carried  or  conveyed,  the  said  pit.  therein,  or  in  any  other  ship  or  ves- 
'9q\^  daring  the  residue  of  the  said  voyage,  or  in  any  manner  whatsoever  to  carry  or  convey 
ller  to  JBflgland  aforesaid.  That,  by  means  of  the  said  premises,  the  said  pit.  was  then  and 
tbare^put  to  great  inconvenience,  trouble,  and  expense,  to  wit,  an  expense  of  £300,  and  was 
forced  and  obliged  to  quit  and  leave  the  said  ship,  and  delay  proceeding  to  England  for  a 
long  space  of  time,  to  wit,  for  the  space  of  three  months  then  next  following,  and  was  put  to 
great  expensq^of  her  moneys,  to  wit,  the  expense  of  £300,  in  and  about  the  procuring  a  pas* 
Rage  and  con^yaace  in  a  certain  other  ship  or  vessel  to  England  aforesaid,  and  was  also 
hindered  and  pi%vented  from  following  her  lawful  and  necessary  affairs  and  business  in  Eng- 
land aforesaid,  and  lost  and  was  deprived  of  the  said  money  so  paid  to  the  said  deft.,  as  afore* 
said,  and  was  otherwise  much  injured  and  damaged,  to  wit,  at,  &c.  (venue),  aforesaid* 
See  other  forms  of  declarations,  Index  to  3  Chk.  Pl.^  iiL,  **Carritrt.** 


Evidence  for  Plaintiff. 

Proof  of  D^endanV$  being  a  Carrier.']  It  has  been  held,  that  any 
person  undertaking  for  hire  to  carry  the  goods  of  all  persons  indiffer- 
ently, is  to  be  considered  a  common  carrier,  Gisboum  v.  Hurst^  I  Salt. 
249,  Cro.  Eliz.  596;  as,  the  owners  and  masters  of  vessels,  Morse  v.  Slue^ 
2  Lev,  69 ;  a  wharfinger  conveying  goods  from  his  wharf  to  the  vessel  in 
bis  own  lighters,  Mavihg  v.  Todd^  1  Stark.  72 ;  hoymen,  Wardell  v. 

Mousiliyan^  2  Esp.  Rep.  693 ;  bargemen,  Rick  v.  Kneelandf 
[•329]   Cro.  J.  330;   the  proprietors  of  •stage  coaches,  or  of  mail 

coaches,  carrying  goods,  passengers,  &c,  White  v.  Boulton, 
Pea.  Rep.  80;  or  of  common  waggons,  Jer.  Car.  11,  &c.,  Coggs  v. 
Bernard  J  2  Ld,  Raym.  918,  Morse  v.  SluCy  T.  Raym.  220,  1  Salk. 
249,  282;  or  of  a  stage  van,  Rex  v.  Middleton^  3  B.  fy  C.  164.  Where 
the  deft,  is  not  a  common  carrier,  but  has  expressly  undertaken  to  carry 
the  goods  safely,  it  is  necessary  for  the  pit.  to  prove  what  the  terms 
of  the  deft's  undertaking  were;  and  he  will  be  liable  for  any  damage 
which  he  sustains,  arising  out  of  a  breach  of  such  undertaking:  Robin- 
son V.  Dunmore^  2  B.fy  P.  416.  These  facts  are  generally  matter  of 
parol  evidence,  and  may  generally  be  proved  by  the  agents  or  servants 
who  received  or  assisted  in  conveying  the  goods. 

To  prove  the  ownership  of  several  defts.,  and  their  liability  as  commoa 
carriers  for  the  loss  of  a  parcel  sent  by  their  coach,  the  registry-book 
kept  in  Somerset  House  of  licenses  granted  is  insufficient,  unless  they 
be  shown  to  be  connected  therewith  :  Strother  v*  fFillan,  4  Camp*  24, 
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Proo/  of  Delivety  of  PiaintijgTs  Ooods^  fyc]  Pit.  must  prove 
the  delivery  of  the  goods  lost  to  the  carrier,  either  ia  person,  or  to  the 
servant  regularly  employed  by  him  in  the  business.  In  an  action 
against  the  proprietor  of  a  stage  coach  for  the  loss  of  a  parcel,  it  is  suffi- 
cient to  prove  a  deljvery  of  it  to  the  driver  :  Williams  v.  Cranston^ 
2  Stark,  S2.  A  promise  made  by  the  book-keeper  of  a  carrier  at  the 
office,  to  make  compensation  for  the  loss  of  a  parcel,  cannot,  however, 
be  adduced  against  the  carrier  as  evidence  of  the  delivery,  unless  the 
book-keeper  be  shown  to  be  his  general  agent :  Olive  v.  JEames,  2  Stark* 
181.  Where  the  goods  are  left  for  a  carrier  in  an  inn-yard  or  ware- 
house, at  which  other  carriers  put  up,  it  will  not  be  considered  a  de- 
livery, so  as  to  charge  him,  without  a  special  notice  of  their  being  so 
delivered,  or  some  previous  instructions  to  that  effect,  Selway  v.  Hollo* 
wajfy  1  Ld.  Raym.  46  ;  as,  that  the  carrier  advertised  or  notified  tha^ 
they  were  to  be  delivered  there,  or  that  deft  was  in  the  habit  of  receiv-  ' 
ing  goods  there,  Edwards  v.  Shtrratt^  I  Easty  604  ;  or  unless  the 
goods  be  booked,  or  a  receipt  taken  :  Buckman  v.  Levi,  3  Camp.  414. 
Where  the  carriage  is  by  means  of  the  post-office,  it  will  not  b^.a  suffi- 
cient delivery  to  make  the  consignee  liable  for  the  loss,  if  the  fetter  was 
only  given  to  a  bell-man  :  Hawkins  y.  Butt^  Pea.  Hep.  ^86.  The 
delivery  may  be  proved  by  the  witness  who  left  or  delfvered  them, 
and  he  must  say  where  he  delivered  them.  If  he  got  a  receipt  for  them, 
he  should  b.e  subpceinaed  to  produce  and  prove  it*;  and,  if  they  were 
entered  in  a  book  kept  by  the  carrier,  notice  should  be  given  him  to 
produce  it.  If  the  goods  were  sent  by  a  coach,  notice  to  produce  the 
way-bill  should  be  given.  It  also  should  be  proved  what  orders  were 
given  at  the  time  as  to  the  carriage  of  the  goods  and  place  of  destination, 
and  what  was  the  written  direction  upon  them.  Where  the  carriage  of 
goods  does  not  exceed  £20,  the  receipt  of  the  carrier  will  be  received 
in  evidence  without  a  stamp,  though  the  value  of  the  goods  exceeded 
that  sum  :  Latham  v.  Rutlej/j  S.  ^  M.  13  ]  Chadwick  v.  Sills,  ib.  14. 

Proof  of  Plaintiff ^s  Property  in  the  Goods,]  In  the  case  of  an 
implied  contract,  property  in  the  goods  must  be  proved  to  be  in  the  pit., 
which  may  be  done  in  the  usual  way,  by  evidence  of  possession  and  acts 
of  ownership,  as,  by  producing  the  bill  of  lading,  Brown  v.  Hodgson^ 

2  Camp.  36 ;  because,  by  delivery  to  a  carrier,  the  property  of  the 
goods  is  generally  held  to  vest  in  tlie  vendee  or  consignee,  when  he 
alone  would  be  entitled  to  sue :  Dawes  v.  Peck,  8  T.  B.  300 ;  3  B.  ^ 
P.  584.  But  where,  on  the  production  of  the  bill  of  lading,  it  appears 
that  the  shippers  of  the  goods  were  agents  of  the  consignees,  and  bad 
paid  the  freight,  Ld.  Ellenb.  held  that  a  sufficient  privity  of  contract 
was  established  to  enable  the  pits,  to  recover :  Joseph  and  others 
v.'^KnoXj3Camp.32\.  Where,  however,  no  freight  was  paid  by  [*330] 
the  consignor,  and  the  terms  of  the  bill  of  lading  were  that  the 

goods  were  skipped  <<  for  and  on  account  of  the  consignee, '^  the  consignor 
could  not  maintain  an  action  for  the  loss,  no  property  being  recognized  in 
him  :  2  Camp.  36  ;  Jacobs  "v.  Nelson^  3  Taunt.  A23  ;  5  Burr.  2681.  The 
payment  of  freight  seems  to  have  been  considered  by  Lawrence,  J.,  in 

3  Camp.  640.  as  making  no  difference  in  the  right  of  the  consignor  to 
maintain  an  action  against  a  carrier.    In  Moore  and  others  v.  n^ilson, 
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the  pit.  averred,  that  the  hire  of  the  carrier  was  to  be  paid  by  him ;  but 
the  proof  was  that  the  hire  was  to  be  paid  by  the  consignee.  Bulkr^  Jl, 
said  <^  that,  whatever  might  be  the  contra^ct  between  the  vendor  and 
the  vendee,  the  agreement  for  the  carriage  was  between  the  vendor  and 
the  carrier,  the  former  of  whom  was  by  law  liable ;"  and  the  pU.  re- 
covered \  \  T.  R.  659.  When,  by  a  bill  of  lading,  the  captain  was  to 
deliver  the  goods  for  the  consignor,  and,  in  his  name,  to  the  consignee, 
and,  at  the  time  of  shipment,  the  consignee  had  no  property  in  the  goods, 
it  was  held,  that  an  action  against  the  shipowners,  for  damage*  done  to 
the  goods,  must  be  brought  in  the  name  of  the  consignor,  and  that  al- 
though the  consignee  had  insured  the  goods,  and  advanced  the  premiums 
of  insurance  before  the  arrival  of  the  ship  :  Sargen  v.  Morris j  SB.fy^. 
877.  And,  where  the  pits,  consigned  goods,  according  to  an  order  re- 
4ceiyed,  to  a  person  they  did  not  know,  and  who  afterwards  appeared  to 
«  be  a  swindler,  but  who  got  possession  of  them  by  the  carrier's  negligence, 
it  was.  held  that  they  might  maintain  an  action  against  the  carrier,  as 
the  property  had  not  passed  to  the  consignee :  Duffy.  Budd,  6  Moo. 
469.     , 

When'an  express  contract  has  been  entered  into,  after  proof  of  such 
contract,  io  evidence  of  property  or  ownership  is  requisite :  Gibbon  v. 
Paynton^  A  Burr.  2064  ;  Dawes  v.  Peck,  8  T.  R.  330. 

Proof  of  Carrier^s  Duty  and  Liability.']  Common  carriers  are, 
by  the  common  law,<4bound  to  receive  and  carry  the  goods  of  the  subject 
for  a  reasonable  hire  or  reward,  2  Show,  327,  81,  129 ;  and  their  lia- 
bility is  like  that  of  insurers ;  and  they  are  bound  to  take  doe  care  of 
goods  in  their  passage,  and  also  to  deliver  them  safely.  Golden  v.  Man^ 
ningj  2  IV.  31.  R,  916  I  and,  even  if  they  were  not  so  bound  by  any 
general  course  of  trade,  they  would  undoubtedly  be  bound  to  give  notice 
of  the  arrival  of  the  goods  to  the  persons  to  whom  they  are  consigned,  ib. 
Hence  it  will  be  considered  a  gross  negligence,  wherever  damage  is  oc- 
casioned by  the  goods  lying  in  their  warehouses,  whether  they  receive 
the  porterage  to  their  own  use  or  not :  said  per  Buller,  c/l,  in  Hyde  v. 
Trent  and  Mersey  Navig.  Com.  5  T.  R.  389.  Thus,  where  a  parcel 
of  goods  was  directed  to  <'  Mr.  James  Parker,  High  Street,  Oxford," 
who,  on  being  applied  to,  said  he  expected  no  such  parcel,  and  it  was 
afterwards  given  to  a  person  who  called  at  the  deft.'s  office,  claiming  it 
as  his,  and  who  paid  the  carriage  for  it,  it  was  held,  however,  that  the 
carrier  was  responsible:  Duffy.  Budd,  6  Moo.  469.  And  even  the 
known  use  of  a  hoyman  Io  ply  at  a  particular  wharf  will  not  render  a 
delivery  of  the  goods  at  that  wharf  a  discharge  of  his  duty  :  Wardell  v. 
Thourillyan^  2  Esp.  Rep.  693 ;  Cobban  v.  Doume,  5  Esp.  Rep.  41. 
And,  when  the  carrier  acts  under  a  bill  of  lading,  he  must  conform  to 
the  terms  of  it  Thus,  where  goods  have  been  brought  by  ships  frOm 
foreign  countries,  the  bill  of  lading  is  merely  a  special  undertaking  to 
carry  from  port  to  port :  according,  therefore,  to  the  established  usage 
of  trade,  a  delivery  on  the  usu^l  wharf  is  such  a  delivery  as  will  dis- 
charge the  owners :  Hyde  v.  Trent  Navig.  Com.,  5  T.  R.  389.  In  the 
Thames,  the  master's  liability,  by  the  custom  of  the  trade,  continues 
whilst  the  goods  are  delivering  into  a  lighter  sent  by  the  consignee  to 
receive  them,  until  the  landing  is  completed :  Cathy  v.  fViAtringham, 
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Pea.  Rep,  140.  It  is  saidy  that  every  thing  is  a  negligence  which  the 
law  does  n^t  excuse ;  and,  that  to  prevent  collusive  litigation,  and  the 
necessity  of  going  into  circumstances  impossible  to  be  unra- 
▼eliedy  the  law  always  presumes  ^aeainst  the  carrier,  unless  he  [^331] 
shows  that  he  is  excepted  from  the  liability  he  would  otherwise 
incur,  by  proof  of  the  injury  having  been  done  by  the  act  of  God,  or 
by  the  king's  enemies. 

Proof  ^  Losa  of  Oooda,  and  BefVe  Negligence.^  The  pit.  having 
proved  the  deft's  receipt  of  goods,  on  a  contract  to  deliver  them  safely 
at  some  other  place,  it  seems  to  be  incumbent  on  the  deft  to  prove  the 
performance  of  his  promise.  To  support  an  averment  of  loss,  it  is« 
enough  for  the  pit  to'show  that  the  goods,  in  fact,  have  not  arrived  : 
Tucker  v.  Crackling  2  Stark.  385 ;  Samuel  v.  Darchj  ib.  60.  At  all 
events,  slight  evidence  of  that  fact  would  be  su£Scient,  in  the  absence  of 
all  proof  on  the  part  of  the  deft.  Thus,  where  the  pit's  shopman  was 
called,  who  stated  that  he  did  not  know  of  the  delivery^  and  th^t  the 
parcel  could  not  have  been  delivered  without  his  knowledge,  Bullock^  B. 
held  it  sufficient  to  call  on  the  defts.  to  prove  a  delivery :  Griffiths  v. 
Zee,  1  C.  4*  P.  110. 

Proqf  of  the  Value  of  the  Ooocby  and  Damages.]  Pit  must  also 
prove  of  what  the  goods  consisted,  and  their  value,  frhich  may  be^doile 
by  the  person  who  packed  them. 

The  amount  of  damages  depends  upon  the  extent  of  the  carrier's  lia- 
bility being  established  to  answer  for  the  whole  value,  or  to  the .  extent 
to  which  he  has  succeeded  in  limiting  his  responsibility  by  the  terms  of 
his  notice:  Hutton  v.  Bolton^  1  H.  Bl.  22%  If  no  fraud  be  establisMt 
ed  on  the  part  of  the  carrier,  the  presumption  will  be  against  the  pit's 
demand,  unless  there  be  clear  proof  of  the  value  of  the  goods  lost;  but, 
if  the  conduct  of  the  carrier  be  at  all  tinctured  with  fraud,  a  contrary 
rule  will  hold :  Clunnes  v.  Pexzey,  1  Camp.  8,  an^  note.  See  post, 
'<  Goods  Sold  and  Delivered.'' 

Evidence  for  Defendant. 

Deft  may  prove  that  his  responsibility  and  control  over  the  goods  as 
a  carrier  has  ceased,  by  showing  that  they  hav^  leached  their  place  of 
destination.  Thus,  where  a  carrier,  having  conveyed  the  goods  to  the 
place  where  another  carrier  was  to  take  them  up,  deposited  them  in  his 
own  warehouse,  for  the  convenience  of  the  owner  of  the  goods,  the  lat- 
ter carrier  not  having  arrived,  it  was  held,  that  the  former  was  not  liable 
for  a  loss  occasioned  by  the  destruction  of  the  goods  by  fire  whilst  in 
the  warehouse :  Oarside  v.  the  Trent  and  Mersey  Navig.  Co.  4  T.  R, 
581.  But,  in  order  to  discharge  a  wharfinger,  who  undertakes  to  ship 
goods,  from  responsibility  for  goods  left  with  him  to  be  seut  coastwise, 
he  must  prove  a  delivery  to  the  mate,  or  some  other  officer  of  the  ship, 
by  which  they  are  to  be  conveyed :  Leigh  v.  Smithy  I  R.  fy  Jff.  224. 

Fraud  by  Plaintiff  J]  Whenever  th^  carrier  can  show  that  the  con- 
signor of  goods  is  guilty  of  fraud,  he  will  be  thereby  discharged  for  the 
loss  of  the  property  sent  by  his  copveyance :  Tyly  v.  Morrice,  Carth. 
485 ;  Gibbon  V.  Paynton,  4  Burr.  2299.    And  the  maxim,  ex  dolo 
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tnalo  actio  non  oritur^  has  been  so  strictly  adhered  to  by  the  courts^ 
Batson  v.  Donovan,  4  B,  fy  •^.  21,  that  it  has  been  considered  unfair  on 
the  part  of  the  pit.  to  refrain  from  disclosing  the  value  of  a  parcel,  the 
risk  of  conveying  which  the  carrier  has  endeavoured  to  guard  himself 
against  by  a  public  notice:  Bignold  v.  fVaterhouse,  \  Id,  fy  S.  065; 
Harris  v.  Packwood,  3  Tatmt.  264,  post.  And  where  it  appears  that 
the  contract  is  made  under  such  circumstances,  and  at  such  a  time,  as 
would  negative  that  the  goods  were  delivered  in  the  usual  course  of  deal- 
ing as  a  common  carrier,  he  will  be  discharged  from  liability  in  that 
character :  Edwards  v.  Sherratt^  I  East^  604.  And  see  further,  post, 
•  634,  as  to  pit's  negligence. 

^Notice,  ^c.  restricting  Carrier^s  Liability.]  Deft,  may  also 
r*332]  give  in  evidence  as  a  defence,  that  pit  had  previous  notice  that 
he  had  restricted  his  liability,  and  that  he  would  not  be  answer- 
able for  the  whole  or  part  of  the  value  of  any  goods,  or  of  goods  of  any 
particular  description,  delivered  to  him,  unless  informed  of  their  value, 
and  paid  for  accordingly;  in  which  case  it  will  be  presumed  that  the 
owner  of  the  goods  agreed  to  such  limitation  of  deft's  liability,  and  the 
carrier  will  pot  be  liable  in  case  of  a  loss  not  occasioned  by  bis  frauds 
misfeasance,  or  carelessness,  but  arising  from  one  of  the  various  acci- 
dents to  which  his  employment  is  subject :  Clay  v.  Willan,  1  H,  Bl^ 
208;  Izett  v.  Mountain,  4  ^asf,  371;  Chit,  Cont.  152;  Moving  v- 
Todd,  1  Stark.  73. 

The  burden  of  proof  of  pit's  knowledge  of  deft's  notice,  lies  on  the 
deft  In  order  to  affect  the  pit  with  the  deft's  notice,  it  is  not  essen- 
tial that  there  should  be  any  direct  and  immediate  communication,  if  the 
notice  be  a  general  one.  Gibbon  v.  Paynton,  4  Burr.  2298,  if  the 
means  adopted  are  such  from  whence  a  jury  may  reasonably  infer  that  a 
knowledge  of  its  contents  was  notified  to  the  person  dealing  with  deft.: 
Evans  v.  Soulc,  2  M.  fy  S.  \\  Clay  v.*  Willan,  1  H.  B.  298.  The 
deft,  however,  must  fix  the  pit  with  a  knowledge  of  the  particular  no- 
tice set  up,  by  clear  and  explicit  evidence ;  and  it  will  be  su£5cient  for 
the  deft  to  show  that  the  notice  was  affixed  in  a  c^spicuous  situation 
in  the  office  to  which  the  goods  were  brought  by  pit  or  his  servant, 
Lecson  v.  Holt,  1  Stark.  186,  provided  the  party  can  read,  Davis  v. 
Willan,  2  Stark.  279,  ib.  53  ;  and  the  notice  must  be  in  such  large 
characters,  that  the  person  delivering  the  goods  cannot  fail  to  read  it, 
without  gross  indifference  and  negligence :  Clayton  v.  Hunt,  3  Camp. 
27.  Nor  is  the  notice  sufficient,  if  a  bill  be  posted  up,  blazoning  the 
advantages  of  his  conveyances,  and  stating  the  notice  restricting  his  lia- 
bility in  spall  characters  at  the  bottom  of  such  bill :  Butler  v.  Heane, 
2  Camp.  415.  A  notice  in  the  office  will  not  be  regarded  as  the  terms 
of  the  contract,  if  the  carrier  circulate  hand-bills  less  restrictive  of  his 
liability,  Cobden  v.  Bolton,  2  Camp.  108 ;  and,  where  two  notices  are 
given,  the  carrier' will  be  bound  by  that  which  is  least  beneficial  to  him- 
self: Mumn  V.  Baker,  2  Stark.  255.  A  notice  in  the  coach-office,  will 
be  insufficient,  if  the  goods  were  not  delivered  at  the  office  where  the 
notice  is  exhibited,  but  are  delivered  into  a  cart  sent  round  to  receive 
goods,  Clayton  v.  Hunt,  3  Camp.  21 ;  or  at  an  intermediate  stage  be- 
tween two  places,  froni  each  of  which  the  carrier  conveys  goods  to  the 
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other,  although  notices  are  suspended  at  each  extremity  of  the  journey : 
Gougerv,  Jolly y  Holt,  C.  317. 

Notice  to  the  vendor  of  goods^  that  the  carrier  by  whom  he  sends 
them  limits  his  responsibility^  is  equivalent  to  notice  to  the  vendee  who 
directs  them  to  be  sent,  Maving  v.  Todd^  1  Stark.  79  j  the  former  hav- 
ing, in  such  cases,  an  implied  authority  to  insure  the  goods  as  majL-be 
necessary :  Clarke  v.  HutchinSy  14  East^  475.  So,  if  an  agent  send  a 
parcel  by  a  common  carrier,  who  has  previously  given  a  notice  restric- 
tive of  his  liability  to  the  principal,  the  carrier  is  not  responsible,  though 
the  agent  was  not  apprised  of  such  notice :  'Mayhew  v.  Eames^  S  B,Sr 
C.  601 ;  S  D.8r  R.  484;  Jllfred  v.  Hornet,  3  Stark.  136.  A  notice 
may  also  be  sufficiently  conveyed  by  hand-bills,  %  Camp.  107,  415^ 
printed  cards,  or  by  advertisements  in  the  newspapers;  and,  in  the  case 
of  the  hand-bills  or  printed  cards,  delivery  to  the  person  should  be 
proved*  But,  where  the  notice  was  conveyed  by  an  advertisement  con-" 
tained  in  the  newspaper,  it  must  be  proved  that  he  read  such  advertise^ 
ment,  as  it  will  not, be  presumed  that  he  knew  of  such  notice,  though  it 
be  proved  that  he  had  taken  in  the  paper  for  three  years  wherein  the  no« 
tice  had  been  advertised  weekly}  Rowley  v.  Horne^  3  Ring.  2}  contra^ 
Leeson  v.  Holt,  1  Stark.  186. 

Knowledge  of  a  notice  may  be  brought  home  to  a  party  by  othei' 
means«  Thus,  an  acquiescence  in  the  loss  of  parcels  sent  by  a  carrier^ 
who  had  published  a  general  notice,  and  a  direction  to  the  person  send^ 
ing  the  parcels  to  insure  them  for  the  future,  would  be  suffitient 
evidence  to  *^ow  a  knowledge  oC  the  notice:  Raskell  v.  fVa-  [^333] 
terhousef  2  Stark.  461.  The  effect  of  a  notice  will  not  be  de- 
stroyed, where  it  restrains  the  liability  oi  the  defts«  to  JS5,  unless  the 
goods  be  entered  and  paid  for  accordingly,  that  th6  goods  were  known 
to  the  carrier  to  be  of  greater  value,  and  that  the  additional  rate  of  car- 
riage was  not  demanded  by  him,  Marsh  v.  Home,  5R.&.C.  322,  Levi 
V.  IVaterhauae^  1  Price,  2&0 ;  nor  that,  on  occasion  of  other  losses,  the 
carrier  made  allowances  to  the  pit.  for  damages^  without  inquiring  into 
the  cause:  Evans.y.  Soule^  2  M.  fy  S.  I. 

The  extent  of  the  carrier's  defence  must  \)e  limited  by  the  terms  of  his 
notice,  which  may  be  collected  from  the  following.  Where  the  notice 
was,  <<  Valuable  goods  will  not  be  accounted  for,  if  lost,  of  more  thati 
£5  value,  unless  entered  as  such,  and  one  penny  insurance  for  each 
pound  value  paid  on  the  delivery,"  &c.  &c.,  the  court  held,  that  the 
tenor  of  these  conditions  seemed  to  be,  that  the  defits.  were  not  liable  to 
to  any  extent|  unless  the  parcel  had  been  entered  and  paid  for  as  valua- 
ble ;  and  the  pits,  neither  recovered  to  the  extent  of  j65^  nor  yet  the 
price  paid  for  carriage  and  booking:  Clay  v.  ff^illan,  1  H.  Bl.  298. 
Where  the  notice  was,  that  the  carrier  would  mot  be  answerable  for  any 
goods  committed  to  his  care  above  the  value  of  £20,  unless  he  was  paid 
in  proportion  to  the  risk,  his  liability  to  that  extent  was  held  to  be  ad- 
mitted, and  he  was  allowed  to  pay  that  sum  into  court :  Tgtte  v.  JVll- 
Ian,  2  Eci^t^  128,  infra.  Where  the  notice  purported,  that  the  proprie- 
tors would  not  be  answerable  for  more  than  £S^  unless  booked  and  paid 
for  accordingly,  it  was  held,  that  the  payment  of  that  sum  into  court  was 
to  be  considered  in  admission  of  the  contract  to  be  liable  to  that  extents 
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Izett  y.  Mountain^  4  East,  371.  Where  the  general  notiee  was»  the 
proprietors  will  not  be  accountable  for  any  parcels,  be,  of  more  value 
than  £5,  unless  entered  as  such,  and  paid  for  accordingly,  it  was  held, 
that  the  pit.,  under  the  terms  of  such  a  contract,  was  not  entitled  to  re- 
cover any  thing,  the  goods  beiivg  above  the  value :  Nicholson  v.  WiUan^ 
5  East  J  507,  supra.  Where  the  notice  was,  *'  Take  notice,  that  no  more 
than  £5  will  be  accounted  for,  for  any  goods  or  parcels  delivered  at  this 
office,  unless  entered  as  such,  and  paid  for  accordingly,"  the  pit.  was  al- 
lowed to  retain  his  verdict  for  £5,  as  a  limited  amount  of  damages  reco- 
verable by  him  under  the  conditions  of  this  contract :  Ellis  v.  Turner^ 
1  T.  R.  531.  Where  the  notice  was,  "Take  notice,  that  the  proprie- 
tors, &c.,i0t  this  office,  will  not  be  accountable,  &c.,  for  any  goods,  or 
any  package  whatever,  if  lost  or  damaged,  above  the  v^ueof  ^65,  uolew 
insured  and  paid  for,''  &c. ,  the  court  said,  they  could  not  withhold  giv- 
ing effect  to  those  terms  in  the  notice,  by  which,  inasmuch  as  the^goods 
in  question  were  above  the  value  of  £5,  and  not  insured  or  paid  for  at 
the  tine  of  the  delivery,  the  defts.  could  not  be  held  accountable  at  all; 
and  the  verdict  even  for  £5  was  set  aside,  and  a  nonsuit  entered :  Clarke 
V.  Orejfy  6  East,  564.  And  a  notice,  that  a  carrier  will  not  be  liable 
for  goods  of  a  certain  description,  or  any  other  goods,  above  the  value  of 
£Sy  unless  insured,  and  their  value  to  be  stated  to  him,  does  not  apply 
to  articles  which  do  not  fall  within  the  goods  described,  and,  from  their 
ai^earance,  evidently  exceed  the  small  specified  value :  Beck  v.  Evans, 
3  Camp.  267.  And  a  strict  compliance  with  the  notice  is  dispensed 
with,  by  his  being  informed  of  the  nature  of  the  goods,  and  their  value, 
and  told  to  charge  what  he  pleased,  provided  they  were  taken  care  of: 
Wilson  V.  Freeman,  3  Camp.  527. 

The  notice  will  afford  no  defence  to  the  carrier  in  cases  where  he  is 
guilty  of  fraud  or  of  gross  negligence:  Lyon  v.  Melb,  5  East,  428;  Seek 
V.  Evans,  16  East,  244;  Birket  v.  Willan,  2  B.  4*  •/*.  356  ;  Duff  v. 
Budd,  S  B.fy  B.  177.  The  degree  of  negligence  which  will  render  him 
liable  is  a  question  of  fact  for'thejury,  Smith  v.  HorneyHolt,  C.  643; 
or,  if  he  be  guilty  of  any  misfeasance,  or  wrongful  act,  contrary  to  his 
undertaking ;  as,  where  the  goods  were  lost  or  stolen  in  consequence  of 

the  carrier's  leaving  his  cart  in  an  unprotected  state  whilst  de- 
[*334]  iivering  goods,  2  Moo.  *18;  or  if  he  neglect  to  forward  the 

goods,  Garnett  v.  Willan,  5  B.fyJl.6\,  or  send  them  by  an- 
other coach  or  conveyance  than  thiit  agreed  on,  ib.,  53,  Sleat  v.  Fagg^ 
ib.  342  (but  not  if  they  are  booked  by  another  coach  to  ihat  which  pit. 
expectjpd,  Nicholson  v.  Willan,  5  East,  507),  or  beyond  the  place  of 
destination,  4  Price,  31 ;  or  where  he  fails  to  deliver  the  goods  within 
a  reasonable  time:  Hr/de  v.  Trent.  Nav.  Co.,  5  T.  R.  389.  And  the 
notice  will  not  protect  deft.,  where  the  parcel  was  lost  in  consequence 
of  coachman's  being  intoxicated :  Bodenham  v.  Bennett,  4  Price,  31. 
Loss  by  inevitable  Occident,  fyc.']  It  is  a  good  defence  to  show  that 
the  goods  were  sunk  in  the  vessel  in  which  thejr  were  sent,  in  conse- 
quence of  .^sudden  squall  of  wind,  or  that  they  were  thrown  overboard 
to  lighten  the  vessel,  in  order  to  save  the  passengers  in  a  storm:  1  Roh 
Jib.  79.    In  order  to  prove  a  destruction  or  loss  by  the  king's  enemies. 
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the  goods  having  been  taken  by  an  armed  fot*oe,  it  must  be  proved  that 
they  were  taken  by  robbers  or  pirates:  Forward  v,  Pitlardj  1  T.  R.  33. 

Lo88  resulting  from  Plamtiff^s  Negttgence.}  1*1)6  deft  may  also 
show  in  defence  that  the  loss  has  resulted  from  the  hnproper  and  negli- 
gent manner  in  which  the  goods  have  been  packed  or  delivered  by  the 
pit.  Where  a  carrier  gave  a  receipt  for  a  dog,  which  was  afterwards 
lost,  it  was  held  to  be  po  defence  that  the  dog  had  not  been  delivered  in 
a  state  of  security,  there  being  no  collar  about  his  neck,  but  only  a  cord. 
Ld.  Ellenb.  ruled  that^  after  a  complete  delivery  to  the  deft.^  the  pro- 
pertjr  remained  at  his  risk^  and  he  was  bound  to  use  proper  means  for 
securing  it :  Stuart  v.  Crawley^  2  Stark.  323. 

Illegal  Carriage,]  Where  the  carrier  sets  up  as  a  defence  to  the  loss 
of  a  parcel  that  the  carriage  of  it  was  illegal,  he  must  adduce  sufiScient 
prima-facie  evidence  to  lay  the  foundation  for  such  objection:  Bennett 
▼.  Clough,  I  B.  fy  ^.  461.  And  where,  in  case  against  a  canyr  for  the 
loss  of  goods  delivered  to  him  at  Dublin,  to  be  conveyed  to  Liverpool, 
it  was  objected  for  the  deft.,  that,  unless  the  goods  were  proved  to  be^ 
duly  entered  at  the  custom-house,  the  importation  was  illegal,  and  the^ 
contract  with  the  carrier  void,  it  was  held  that  illegality  is  never  to  be 
presumed,  and  that  the  deft.,  in  order  to  raise  the  objection,  was  bound 
to  prove  that  the  goods  were  pot  entered:  Sissons  v.  Dixon  and  others, 
SB.SfC.  758. 

Cqmpetenct  of  Witnessxs. 

The  carrier's  book-keeper  is  a  good  witness  for  him,  Spencer  v.  Gould- 
ingi  Pea.  C.  129 ;  and  an  appointed  receiver  of  the  goods  may  be  a 
good  witness  for  the  carrier,  as  he  is  often  of  necessity  the  only  agent  on 
the  part  of  the  carrier  interfering  in  the  contract,  and  need  not  be  releas- 
ed, unless  where  the  injury  arises  from  his  own  negligence,  and  an  im- 
mediate interest  is  thereby  created :  Spitty  v.  Bowen,  Pea.  Bep.  53^ 
Lay  v.  Holockf  ib.  101.  And  it  has  been  held  that  a  carrier  employed 
by  A.  to  carry  a  sum  of  money  to  B.,  is  a  good  witness,  from  necessity, 
without  a  release,  in  an  action  for  money  had  and  received  brought  by 
A.  against  C,  to  proVe  that,  by  mistake,  he  delivered  it  to  C. :  Barker 
y.  MacrsBj  3  Camp.  144.  And,  wherever  a  release  is  requisite^  it  suf- 
fices if  given  by  one  of  several  carriers  in  partnership:  Hockless  v. 
Mtchell,  4  Eap.  Rq).  86. 


CASE,  AcTioH  OH  TH«.  [*336] 

Wmh  tab  propsr  Fobm  Of  Remedy. — Nature  qf  the  Hemedyf  and 
when  it  lies,  in  general,  335. — fVhen  a  concurrent  Remedy 
with  other  mictions,  337. — The  'Advantages  of  this  Form  of 
Remedy  over  others,  338.  • 

Form  or  Pleadinos. — Declaration,  338. — Inducement,  ib. — State- 
ment of  the  Matter  or  Thing  affected,  ib.— Plaintiff  *s  Right 
or  Interest  affected,  359.-^ 7%e  Injury,  3A3.'^Variance,  344. 
Damages,  ib.^^Plea,  ib. — fFhen  to  plead  specially,  ib. 
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Pbecedexts. — Caminipditmht  ^  Detiapa^prif .  245.'^Plea,  %b. 
EviDXNcc  ^oit  PL|LTNTfpr.=«-'&Wef  /ArCifeneral  Issue^  345. — Induce- 
menty  346^^JPiqihU^'ffni4ltbsi  affeetfd^  ib.—fVhat  Interest 
neceesa^  /o.-mainte^n  the  •Action^  to.-^The  Injuri/^  348 — 
•  Thatt  IJ^fendant  Committed  itj  af^  herein  against  whom  Ac- 
tixtniies^  #. — The  Damages,  352,^^  Under  Special  Flea,  ib. 
EyiD£N«C  FOR  DeveucbasTj  352. 


*■  When  the  proper  Form  of  Remedy. 

Nature  of  the  Remedy y  and  when  it  lies,  in  generaL]  An  actioa 
on  the  case^  though^  in  its  most  comprehensive  signification)  it  includes 
an  action  of  assumpsit^  as  well  as  an  action  arising  on  a  tort,  at  the  pre- 
sent tim^is  only  understood  as  meaning  an  action  for  a  tort,  arising  out 
of  the  special  circumstances  of  the  case :  see  1  Chit.  PL  123.  It  lies  in 
general  to  recover  damages  for  torts  not  committed  with  force  actual  or 
'  implied,  or  having  been  occasioned  by  forcci  where  the  matter  affected 
was  not  tangible,  or  the  injury  was  not  immediate,  but  consequential,  or 
where  the  interest  in  the  property  was  only  in  reversion;  in  all  which 
cases  trespass  is  not  sustainable :  see  Ward  v.  Macauley^  4  T.  R.  489; 
Gordon  v.  Harper y  1  ib.  9.  Shadwell  v.  Hutchinson  4  Carr.  §•  Payne, 
333.  And  the  party  may  recover  damages  for  such  injury,  whether  it 
be  to  the  absolute  or  relative  rights  of  persons,  or  to  personal  or  real  pro- 
perty in  possession  or  reversion,  or  to  real  property,  corporeal  or  incor- 
poreah 

In  cases  where  there  is  no  ground  of  action  except  the  trespass,  case 
will'hot  lie ;  yet,  w^here  an  actual  damage  has  been  sustained,  the  tres- 
pass may  be  waived,  and  an  action  is  maintainable  on  the  special  circum- 
stances of  the  case;  as,  in  trover,  the  conversion  may  be  the  actual 
taking  of  the  goods,  yet  there  the  trespass  may  be  waived;  and,  in  other ^ 
cases,  t{)at  which  is  an  aggravation  of  the  trespass  may  be  the  subject  of 
an  action  on  the  case  ^  per  Holroydy  J.^  Moreton  v.  Hardem^  A  B.  fy 
C.  228 :  Pitts  r.  Gainer,  1  *Sii/A?.,10;  Wallace  v.  King,  1  H,  BL  13. 
And,  though  trespass  is  the  proper  remedy  when  an  injury  is  inflicted 
by  th»  wilful  act  of  the  deft.,  yet  case  lies  where  the  act  is  negligent, 
Moreton  v.  Hardern,  4  B.  fy  C.  227;  Daniels  v.  Potter  et  aL,  4  Carr. 
fy  Payne,  262;  and  it  would  seem  that,  where  an  act  cannot  be  prevent- 
ed, in  conseqi)ence  of  antecedent  negfigenee,  case  will  lie,  though  it  a(^- 
pears  to  be  wilful  at  the  time,  and  that  it  is  a  question  for  the  jury :  4 
S.  tr  Ci  229 ;  Ogle  v.  Barnes,  8  T.  R.  190-1.  Thus,  it  was  held  that 
case  was  the  proper  remedy  where,  in  an  action  against  three  coach  pro- 
prietors, it  appeared  that  one  was  driving  at  the  time  te^Aen  the  accident 
happened,  and  the  jury  found  that  it  happened  through  his  negligent 
driving:  Moreton  Y.JIardern,  4  B.  ^  C.  223;  Rogers  v.  Imbleton,  2 
N.  R.  118.  And  it  has  been  held  that,  if  one  ship,  under  the 
[^336]  care  of  a  *pilot,  but  while  the  owner  is  on  board,  run  against 
another,  the  remedy  against  the  owner  is  ease,  and  not  trespass: 
Haggeit  v.  Montgomery,  2  N.  R  446.  In  Leame  v.  Bray,  3  East, 
693,  it  lyas  held  that  trespass  lay  where  one  aecidentally  drove  bis  car- 
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riage  against  another's ;  but  Saihjf^  /,  ixktB^^  C*  2fi6f  Kli]%  tbe  coui<t 
did  not  decide  that  an  action  ott  th«  Q43e  wouU  litve  h^en  improper; 
and  the  case  of  Lotan  y.  CrosSj  2  Camp,  40^  ^eerns  to  have  gone  no 
further.  And,  in  eases  where  the  injurious  act  is  the  i^nmediate  result 
of  the  force  originally  applied  by  thp  deft.,  it  ia  the  subject  of  an  action 
of  trespass,  Scot  r.  Shepherd,  4  JVils.  403,  2  W.  £l  JR.  i$i|e,  s.  c, 
TSirner  y.  Hawkins^  \  B.  fy  P.  478;  as,  if  the.deft.  incited  his  dog  to 
bite  another^,  or  let  loose  a  dangerous  animal,  Leame  v.  Bray,  %Easfj 
5^5,  12  Mod.  333;  or  if,  in  the  act  ef  throwing  a  log  inlf  the  public 
street,  it  hurt  the  pit.,  Reynolds  v.  Clarke,  1  Sir.  63$ ;  or  if  a  lighted 
squib  be  thrown  into  a  market-place,  and  afterward4  thrown  about  by 
others  in  self-defence,  and  ultimately  hurt  the  pit,  the  injury  is  consi- 
dered immediate,  and  the  action  should  be  trespass.  See  cases  on  this 
subject,  cited  at  length,'  1  Selw.  N.  P.  444. 

This  aetidn  lies  in  all  cases  of  consequential  injury  or  damage,  ex  de^ 
lictOj  to  persons  individually,  or  to  personal  property;  as,  loi'  special 
damage  arising  from  a  public  nuisance  (see  tit.  ^^Nuisance'^),  or  keep- 
ing mischievous  animals.  And,  for  injuries  to  a  person  arising  from 
regular  process  of  a  court  of  competent  jurisdiction,  case  is  the  proper 
form  of  remedy, «nd  trespass  does  not  lie:  as,  for  a  malicious  arrest^ 
Bell  V.  Broadbent,  3  T.  B.  185,  Johnstone  v.  Sutton,  1  ib.  535, 
Cooper  V.  Boot^j  3  Esp.  Rep.  135,  Gyfford  v.  Woodgate,  11  East^ 
297,  Wetherden  v.  Embden,  1  Camp.  295 ;  or  for  a  malicious  prose- 
cution, Elsee  V.  Smithy  2  Chit.  Rep.  304  (see  ^^Malicious  Arrest  and 
Prosecution,'^)  Case  lies  concurrently  with  trespass,  where  the  pro- 
ceeding is  in  a  court  having  no  jurisdiction,  where  the  proceeding  is 
malicious  and  unfounded,  Goslirt  v.  fVileockj  2  Wils.  302.  But,  where 
^%  process  is  irregular ^  trespass  is  the  proper  form,  as,  where  a  jitotice 
of  .the  peace  maliciously  and  irregularly  grants  a  warrai^  against  a  per- 
son for  felony,  without  an  information  on  oath,  the  remedy  is  in  tres- 
pass, and  case  does  not  lie,  Morgan  v«  Hughes^  2  T.  R.  225,  Elsee  % 
Smith,  2  Chit.  Rep.  304;  and,  though  case  lies  for  maliciously  issuing 
a  commission  of  bankrupt,^  CAopman  v.  Pickersgill,  2  fVils.'\45,  yet 
trespass  is  a  concurrent  remedy,  for,  the  plaintiff  not  being  subject  to 
thb  bankrupt  laws,  the  commissioners  could  have  no  jurisdiction,  Jn 
which  case  trespass  is  always  sustainable,  provided  the  injury  be  forcible 
and  immediate,  Perkins  v.  ProctoTy  2  Wils.  382, 4 ;  Doswell  v.  Impeyy 
\  B.  fy  C.  163.  ^Case  is  also  the  proper  form  for  injuries  to  rights  not 
tangible,  and  consequently  not  liable  to  b&  affected  oy  force,  as  health, 
reputation,  &c.,  as  in  cases  of  libel  and  sliander  (see  those  titles),  impro- 
per or  unskilful  treatment  of  surgeons,  &c. :  Scare  v.  Prenticcy  8  Easty 
348,.  Shields  v^  BlackbumCy  1  H.  Bl.  161;  Slater  v.  Baker,  2  Wils. 
359.  It  also  lies  for  not  performing  services,  against  bailees,  attorneys, 
agents,  innkeepers,  &c.;  against  sheriffs,  and  justices  of  the  peace,  for 
refusing  bail,  2  Saund.  61,  c.  d.y  Osborne  v.  Gouch,  3  B.  fy  P.  551; 
an^  all  other  officers  acting  ministerially ;  in  many  cases  of  distress  for 
rent,  for  false  returns,  for  not  levying  goods,  for  escapes,  reseous,  &c.: 
see  those  titles.  It  lies  against  a  Witness  for  not  obeying  a  subpoena, 
Pearson  v.  lies,  Doug.  55%y  561,  Amey  v.  Longy  9  Easty  473,  Hallet 
Y.  MearSf  13  ib.  17,  n.;  for  the  infringement  of  a  patent  or  copyright, 
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See.,  ClemmH  v.  Ooulding^  11  Eh$t^ 244,  Soworthy.  Wiikes,\  Camp. 
94, 8;  for  negligence  io  riding  horaes,  driving  carriages,  navigating  ves* 
sels;  Jameson  y.  Drinkaldy  12  JUoo.  Hep,  148 ;  for  false  and  deceitful 
representations,  •Mamson  v.  JarvWy  12  Moo,  Sep.  241;  for  unlawfully 
exercising  trades :  which  see  under  their  i^spective  titles. 

Case  liee  for.  an  injury  to  freal  property  corporeal^  where  it  is  not 
immediate,  but  conseqaential ;  as,  for  nuisances  of  a  private  nature,  to 
houses;  lands,  &c.;  as,  for  fixing  a  spout,  whereby  the  rain  is  discharged 
in  a  body  upon  the  pit's  land,  K^nolds  v.  Clarke^  2  Ld.  Ray7n.'l399, 
^Haward  v.  Banket j  2  Burr.  llH;  carelessly  and  unskil- 
[^337]  fully  making  an  excavation  on  deft's  own  land,  near  to  the 
line  and  wail  of  his  own  house,  against  which  pit's  house 
was  built,  and  injuring  pit's  house.  Brown  v.  Windsor ^l  Crompi.  ^ 
Jew.  20  ;  or  causing  plaintiff's  land  to  be  overflown,  2  Burr.  1114 ;  or 
where  pit's  property  is  only  in  reversion,  C.  D.  Jiciion^  Case^  Nui^ 
sancej  A.;  but,  where  the  injury  was  immediate,  and  committed  on 
land,  &c.,  in  the  pit's  possession,  the  remedy  is  trespass,  Shapcoti  v. 
Mugfordy  1  Ld^  Raym.  188;  and,  in  general,  case  is  the  proper  reme- 
dy for  continuing  a  njiisance,  Lawrence  v.  Obee^  1  Stark.  22  \  for  ob- 
structing lights  or  air,  see  tit  "t^ncient  FFindows;^*  for  injuries  to  water 
courses,  where  pit  is  not  owner  of  the  soil,  but  is  entitled  to  the  use  of 
the  water,  Carrington  v.  Taylor^  11  Bast,  571;  and  by  a  reversioner 
against  his  tenant  or  a  stranger,  Goodrighi  v.  Vivian,  8  East,  190, 
Mtersoll  v.  Stevens,  I  Taunt.  194,  Kinlyside  v.  Tlhomton,  W.  Bl.  B. 
1111;  for  not  repairing  fences,  Star  v.  Rookeshy,  1  Salk.  335;  or  car- 
rying away  tithes,  Shapcott  v.  Mugford,  1  Ld.  Raym.  187.  Where 
notice  is  given  to  the  occupier  of  adjoining  premises  of  an  intention  to 
pull  40wn  and  remove  the  foundations  of  a  building,  on  part  of  the  foot- 
ing of  one  of  XY^  walls  of  which  one  of  the  walls  of  such  adjoining  build* 
ing  rests,  the  party  giving  the  notice  is  only  bound  to  use  reasonable 
apd  ordinary  care  in  the  work,  and  is  not  bound  to  seqire  the  adjoining 
premises  from  injury,  although  from  the  peculiar  hature  of  the  soil  he 
may  be  compelled  to  lay  the  foundation  of  the  new  building  several  feet 
deeper  than  that  of  the  old :  Massey  r.  Ooyder  et  al.,  4  Carr.  fy 
Payne,  l6l. 

For  injuries  to  real  Property  Incorportal,  case  is  the  proper  remedy; 
and^as  trespass  cannot  in  general  be  supported  where  the  matter  affected 
is  not  tangible,  case  lies  for  disturbance  of  common,  O.  D.  Case,  Dis* 
turb.  A.  1 ;  for  disturbing  k  decoy,  Carrington  v.  Taylor,  2  Camp, 
258;  but  not  for  frightening  away  cime  from  a  preserve,  ib.,  nor  tor 
disturbing  a  rookery,  Hannam  v.  Morkttt^  2  B.  fy  C.  934,  4  Z>.  4r  it' 
518,  s.  c;  for  obstructing  a  private  way,  C.  D.  Case,  Disturb.  Jl.  2. ; 
or  phblic  way,  with  special  damage  to  pit  M.  fy  &;  or  pit's  rif^ht  to 
use  a  pew,  the  possession  of  which  is  supposed  to'  be  in  the  ordmary^ 
Stocks  V.  Booth,  1  T.  R.  430;  but  the  pew  must  be  annexed  to  a  house 
in  the  parish,  Mainwaring  v.  (riles,  5  B.fy  Ji.  356;  but  trespass  is  the 
proper  retnedy  for  taking  away  a  tombstone  from  a  church-yard,  as  they 
are  the  property  of  those  who  erect  them,  Spooner  v.  Brlnaster,  2  C. 
4*  P'  34.  For  disturbance  of  tolls,  ferries,  offices,  franchises,  marketSi 
&c.,  case  is  the  proper  form  of  remedy. 
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Where  a  statute  prohibits  an  injury  to  an  individual,  or  enacts  that  he 
shall  recover  a  penalty,  case  will  lie,  though  not  expressly  named,  Com» 
D.  Action  on  Stat.  A.  F.  10  Co.  75-6,  2  Salk.  451,  6  Mod.  26 ;  as,  on 
8  AnnCj  c.  14,  at  the  suit  of  a  landlord  against  a  sheriff,  for  taking  goods 
without  paying  a  year's  rent,  Bristow  v.  iVrightj  Doug.  QQ5,  Andrews 
V.  Dixony  3  B.  Sr  A.  645,  7  Price^  690;  and,  on  13  Ed,  1,  at  the  suit 
of  the  party  robbed,  against  the  hundred;  and,  where  a  navigation  act 
says  calls  may  be  sued  for  in  an  action  of  debt  or  on  the  case,  it  was 
held  to  mean  call  in  tort^  Huddersjield  Canal  Comp.  v.  Buckley^  7 
T.  R.  36 ;  and  a  party  can  only  sue  on  43  G,  3,  c.  141,  in  case,  Massey 
V.  Johnstone^  12  Easty  67.  Where  a  stat.  gives  a  remedy  in  the  affirma- 
tive, without  a  negative  expressed  or  implied,  the  party  may  still  use  his 
old  remedy  at  common  law,  or  that  expressed  in  the  act:  Com.  D.  Ac^ 
tion  ofi  Stat.  E. 

When  a  Concurrent  Remedy  with  other  Actions.']  Case  affords  a  \ 
roost  extensive  remedy  for  all  breaches  of  duty,  ex  quasi  cotitractu;  and 
<' where  from  a  given  state  of  facts  the  law  raises  an  obligation  to  do  a 
particular  act,  and  there  is  a  breach  of  that  obligation,  and  a  consequen- 
tial damage,  an  action  on  the  case,  founded  in  tort,  is  the  proper  form;'' 
p.  Littledale,  J.j  Burnett  v.  Lynch,  6  B.  fy  C.  609.  Where  the  lea- 
see, by  deed-poll,  assigned  his  interest  in  the  demised  premises  to  A., 
subject  to  the  payment  of  the  rent,  and  the  performance  of  the  covenants 
contained  in  the  lease,  and  A.  took  possession  and  occupied  the  premises 
under  this  assignment,  and  the  lessor,  having  sued  the  lessee  for  breaches 
of  covenant  committed  during  the  time  that  A.  continued  assignee  of  the 
premises,  and  recovered  damages  against  the  lessee,  it  was  held  that  the 
lessee  might  maintain  an  action  upon  the  case,  founded  in  tort,  against 
A.,j  for  having  neglected  to  perform  the  covenants,  whereby  the  lessee 
sustained  damage :  ib.  589.  Case  often  lies  as  a  concurrent  remedy  with 
assumpsit:  <<  It  by  no  means  follows  that,  because  a  promise 
may  be  implied  bj  law,  this  ^action  on  the  ease,  which  is  in  [^338] 
terms  founded  on  the  breach  of  that  duty  from  which  the  law 
implies  a  promise,  may  not  also  be  maintainable;"  p.  Abbottj  C.  J.j  ib. 
602.  And,  in  Govett  v,  Radnidge,  3  Easty  70,  Ld.  Ellenb.  observes, 
'^  There  is  no  inconvenience  in  suffering  the  pit  to  allege  his  gravamen 
as  consisting  in  a  breach  of  duty,  arising  out  of  an  employment  for  hire, 
and  to  consider  that  breach  of  duty  as  tortuous  negligence,  instead  of 
considering  the  same  circumstances  as  forming  a  breach  of  promise,  im- 
plied from  the  same  consideration  of  hire."  But  not  only  in  the  case  of 
implied,  but  in  express  contracts,  if  they  create  a  (iuty,  case  will  lie; 
for,  *^  although  there  be  an  express  contract,  a  party  is  not  bound  to  re- 
sort to  that  contract,  but  he  may  declare  on  the  tort,  and  say  that  the 
party  has  neglected  to  perform  his  duty :" /?.  Bailey f  J.  ib.  605;  Dick- 
on V.  Clifton,  2  Wils.  319 ;  Br  ether  ton  v.  fVood,  3  j5.  ^  j5.  54;  Mast 
y.  Goodson,  3  Wils.  348. 

Advantages  qf  the  Action  in  Preference  to  others.]  By  declaring 
in  case  the  pit.  may,  in  many  eases,  prevent  the  deft,  from  pleading  the 
nonjoinder  of  other  defts.,  Bretherton  v.  Wood,  6  Moo.  141,  «.  c;  and 
he  will  not  be  nonsuited,  though  he  only  prove  one  of  several  defts.  lia«> 
ble:  Ansellr.  Water  house,  2  Chit.  Rep.  1;  Bretherton  r.  Wood,  6 
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Moo.  141;  3  5.  if  B.  54;  Govett  v.  Radnidge,  3  Easty  65,  70:  see 
ante,  "  Matement^^  It  will  also  deprive  the  deft,  of  his  right  of  set- 
off, Smith  V.  Hodsoriy  4  T.  R.  211,  2  H.  B.  136;  see  tit.  '' Set-off f' 
or  of  pleading  his  certificate,  Parker  v.  Norton^  6  T.  R.  695,  Stani- 
forth  y«  FelloweSj  1  Marsh.  184 ;  and  also  avoid  the  stat.  of  limitations, 
in  cases  of  fraud :  Brown  v.  Howard,  4  Moo.  508 :  see  tit.  "  Statute 
of  Limitations.^^  As  case  carries  full  costs,  it  is  preferable  to  trespass; 
as,  in  some  cases  of  assault  and  battery,  and  trespass  to  the  land,  the  pit. 
is  not  eii^tled  to  full  costs,  if  the  damages  be  under  40^. :  Savigiiac  v. 
jRoome,  6  T.  R.  129.  And  case  is  sometimes  advisable  where  the 
owner's  property  is  not  clear:  Edmeads  v.  Newman,  IB.  §•  C.  418. 
It  is  also  advisable  at  times  to  adopt  case  for  the  purpose  of  joining  a 
count  in  trover:  Govett  v.  Radnidge,  3  East,  70. 

Form  of  Pleadings. 

Under  this  head  will  be  considered  only  those  general  rules  which  ap- 
ply to  actions  on  the  case  in  general;  those  particular  rules  of  pleading 
which  apply  only  to  particular  actions,  will  be  found  under  the  respec- 
tive titles  of  such  actions  throughout  the  work. 

Declaration.]  In  actions  on  the  case,  the  declaration  should  set 
forth, — 1st,  by  way  of  inducement,  the  circumstances  under  which  the 
injury  was  committed;  8d,  the  injury  itself;  and,  lastly,  the  consequen- 
tial damages  resulting  therefrom  to  the  pit 

Inducement  as  to  Circumstances  under  which  the  Injury  was 
committed.^  The  property,  or  thing  i^jured^  should  be  described 
with  certainty,  and  in  such  terms  as  are  commonly  used  in  the  law: 
thus,  a  way  ought  not  to  be  described  as  a  passage,  Yelv.  163;  and  see 
1  Chit.  PI.  327.  The  term  <<  close''  is  proper  in  describing  land, 
though  the  land  be  not  inclosed,  as  it  imports,  in  law,  the  interest  in  the 
soil:  l)oe  v.  Stud.  30;  Stammers  v.  Dixon,  7  East,  207.  Animate 
property  may  be  described  as  a  chattel:  Year-hook,  17  ed.  3  pi,  41.  In 
actions  for  a  tort  to  personal  property,  the  goods  or  cattle  ought  to  be 
described  with  certainty,  stating  the  number  and  value,  11  East,  576, 
578;  but  as  the  pit.  may  recover,  if  he  prove  any  part  of  his  case,  the 
doctrine  as  to  certainty  in  the  enumeration  of  the  property  appears  to  be 
of  little  utility:  1  Chit.  PI.  327;  Rep.  temp.  Hardw.  121;  2 
[*339]  Saund.  74,  b.  It  is,  in  general,  however,  advisable  *to  keep 
as  near  to  the  facts  as  possible  in  every  averment;  and  in  pre* 
scriptions  the  pit.  should  not  state  a  right  to  more  than  is  su£5cient  to 
sustain  the  action,!  Chit.  PI.  328,  Bailiff's  of  Tewkesbury  v.  Brick- 
nell,  I  Taunt  142,  Morewoodv.  Wood,  4  T.  R.  160,  1  B.  ^*  P.  394, 
5  Co.  78,  b.,  B.  N.  P.  59,  1  Camp.  315,  n.  o.;  and  this  should  be  parti- 
cularly attended  to  in  an  action  claiming  a  right  of  common  or  a  way: 
Brook  V.  Willett,  2  H.  Bla.  234;  Vin,  Jib.  tit.  ^^Prescriptions,''  IV. 
post.  Customs  must  be  proved  as  laid:  Parkin  v.  Radcliffe,  I  B.^  P. 
394.  <«It  is  not  necessary,  when  quantity,  extent,  or  value,  are  brought 
into  issue,  that  the  proof  should  correspond  with  the  averment,"  Step. 
P.  318;  and  the  pit.  is  at  liberty  to  prove  any  lesser  quantitj^  or  sum, 
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and  the  jary  ^ill  fiad  pro  tanto$  iij  however,  they  constitute  the  gist  of 
the  action,  they  should  be  strictly  proved. 

The  Plaintiff  ^s  Right  or  Interest  in  the  Thing  or  Property  of- 
fected  should  be  stated  according  to  the  facts,  to  show  that  the  injury 
by  deft  has  affected  such  right  or  interest;  and  any  material  variance 
would  be  fatal.  Where  the  law  gives  a  general  right,  as  for  all  persons 
to  pass  along  a  public  highway,  it  is  improper  to  state  such  public  right, 
or  to  prescribe ;  and  it  will  suffice  to  show  that  such  a  particular  place 
was  a  public  highway,  and  that  the  deft,  prevented  the  pit.  fr#m  using 
it:  Ward  v.  Creswell^  PFilteSj  268 ;  Vin.  Ab.  Prescription,  U,;  Ten- 
ant V.  Goldwin,  Ld.  Raym.  1091.  So,  whenever  the  right  of  the  pit 
is  implied  by  law,  as  the  absolute  rights  of  persons,  it  is  unnecessary  to 
state  the  same :  see  instances,  1  Chit.  PI,  328.  But,  where  the  law  does 
not  imply  the  right  to  the  matter  or  thing  affected,  it  must  be  stated 
either  generally  or  specially :  Com.  Dig.  tit.  "  Pleader^^^  C.  34 ;  1 
Chit.  PL  329.  In  actions  for  torts  to  personal  property^  it  must  be 
shown,  that  the  goods,  &C4  were  the  pit's,  either  by  the  words  '^  of  the 
pit.,"  or  that  he  was  *^  possessed  of  the  goods,''  be,  or  the  omission  will 
be  fatal,  even  after  verdict,  the  objection  being  the  want  of  title,  and  not 
a  title  defectively  stated :  see  the  precedents,  1  Chit.  PL  329 ;  2  Saunds 
379,  n.  13 ;  Com.  Dig.  tit.  Pleader,  3  M.  9.  And,  where  the  plt.'s  in- 
terest in  perspnal  property  is  reversionary,  his  right  must  be  described 
accordingly,  1  Chit.  PL  329 ;  but,  if  the  deft,  by  his  plea,  admit  the 
plt.'s  property,  the  defect  will  be  aided  :  1  Sid.  184.  In  describing  the 
pit's  right  or  interest  to  real  property,  corporeal  or  incorporeal,  in  a 
personal  action  against  a  wrong-doer  for  the  recovery  of  damages,  and 
not  the  land  itself,  it  is  sufficient  to  state  in  the  declaration^  that  the  pit, 
at  the  time  of  the  injury,  was  possessed  of  a  house  or  land,  &C/;  and  that, 
by  reason  of  such  possession,  he  was  entitled  to  the  way,  or  other  rights 
in  the  exercise  of  which  he  had  been  disturbed :  Com.  Dig.  Pleader,  C. 
39;  2  Sound.  113,  a.  n.  1,  172,  n.  1;  Rider  v.  Smith,  3  T.  R.  766;  see 
Fentiman  v.  Smith,  4  East,  107,  as  to  when  pit.  should  not  state  that, 
''  by  reason  of  such  possession,"  he:  see  z\»Q^post,  '^  Common,  Distur" 
bance  of.^^  In  declaring  for  not  grinding  at  pit's  mill,  it  is  sufficient  to 
declare  generally  on  the  custom  for  a  certain  toll,  without  specifying  the 
particular  toll,  or  the 'consideration  for  it,  or  that  it  is  a  reasonable  toll : 
Gard  v.  Collard,  6  M.  fy  S.  69.  But,  though  it  is  not  necessary  to 
lay  a  title  by  grant  or  prescription,  &c.,  yet  the  title  or  consideration 
must  be  proved  on  the  trial :  2  Saund.  1 14.  c;  4  Mod.  421-4 ;  1  Saund. 
346,  n.  2.  When  the  pit's  right  consists  in  an  obligation  on  the  part  of 
the  deft,  to  observe  some  particular  duty,  the  declaration  must  state 
the  nature  of  such  duty,  and  the  pit  must  prove  such  duty  as  laid,  and 
a  variance  will,  as  in  actions  on  contracts,  be  fatal :  1  Chit.  PL  332. 
When  the  declaration  is  for  the  breach  of  an  express  or  implied  contract, 
and  proceeds  for  non-feasance,  the  consideration  of  the  contract  must  be 
stated,  either  in  terms  or  in  substance,  Elsee  v.  Gatward,  5  T.  R.  143, 
Max  V.  Roberts,  12  East,  89 ;  but,  where  it  is  for  a  misfeasance,  or 
malfeasance,  no  consideration  need  be  stated,  ib.;  tfnd,  when  it  is 
founded  on  the  obligation  of  law,  ^unconnected  with  any  eon-  [^340} 
tract  between  the  parties,  it  is  sufficient  to  state  very  concisely 


396  CASE,  ACTION  ON  THE. 

the  eircamstances  which  gave  rise  to  the  deft's  particular  duty  or  liabi- 
lity,  as  in  actions  against  sheriffs,  carriers,  innkeepers,  &c.:  ib.  149,;  1 
Chit.  PI.  332. 

With  respect  to  what  is  a  fatal  variance  in  the  statement  of  the  pit's 
right  or  interest  affected,  the  general  rule  is,  that,  if  the  whole  of  an 
averment  or  allegation  be  struck  out  without  destroying  the  plt.'s  right 
of  action,  it  is  not  necessary  to  prove  it ;  but  that,  if  the  whole  cannot 
be  struck  out  without  getting  rid  of  a  part  essential  to  the  cause  of  action, 
then,  though  the  averment  be  more  particular  than  it  need  have  been, 
the  whole  must  be  proved,  or  the  pit.  cannot  recover :  Williamson  r. 
^lisoTij  2  Easty  452 ;  1  Chit.  PI.  336.    And  the  other  rules,,  as  to  what 
is  a  variance  in  actions  of  assumpsit,  will  here  apply:  antCy  114. 
.    A  distinction  is  now  established  between  allegations  of  matter  of  sab- 
stance  and  allegations  of  matter  of  description.     The  former  require  to 
be  substantially  proved ;  the  latter  must  be  literally  proved.    That 
distinction  was  laid  down  by  the  court  in  Pur  cell  v.  Macnamara^  9  Easty 
157,  and  has  since  been  acted  upon  in  the  case  of  Phillips  v.  Shaw,  p. 
Mbottf  C.  J.,  A  B.  3fA.  435;  as  to  the  former  of  which  cases,  the  C.  J. 
further  said — <' There  the  allegation  in  the  declaration  was,  that  the  pit 
hady  on  a  certain  day,  been  acquitted.    Now  that  fact  could  be  proved 
by  the  production  of  the  record  of  acquittal.     When  that  was  produced, 
it  appeared  that  the  acquittal  had  taken  place,  not  on  the  day  stated  in 
the  declaration.     But  the  court  held  it  sufficient ;  for  the  allegation  in  the 
declaration  being  of  a  substantial  mattery  and  not  being  a  description 
of  the  hecord  of  acquittal,  was  well  supported  by  the  proof:"  4B.^^. 
435,     In  Phillips  v.  Shawj  which  was  for  not  indemnifying  pit  for  be- 
coming bail  for  Pinnock,  at  the  suit  of  D.  Page,  it  wad  stated  that  Page 
in  Mich,  term,  58  G.  3,  recovered  against  the  pit;  the  judgment  given 
in  evidence  was  of  Hil.  term,  and  Mbotty  C.  •/'.,  said,  <<  Here  the  sub- 
stantial matter  is,  that,  before  the  present  action  was  brought,  a  judgment 
had  b^fi  recovered  by  Page;  and  it  was  perfectly  immaterial  at  what 
particular  time  thatjudgment  was  obtained :  this  is  then  not  a  fatal  vari- 
ance; but,  if  pit  allege  a  judgment  in  K.  B.,  and  prove  it  in  C.  P.,  he 
will  be  nonsuited:  Sheldon  v.   Whittakery  If.  ^  Af.  267;  4  B.  fy  C. 
657,  s.  c.}  and  the  case  of  Stiles  v.  RawlinSy  5  Esp.  Rep.  133,  is  over- 
Tuled.^'    And  where,  in  case  against  the  sheriff  for  escape,  it  was  stated 
that  an  attachment  of  privilege  was  sued  out,  viz.  by  which  said  writ, 
&G.,  be,  to  answer  the  said  pits,  of  a  plea,  &c.,  to  the  damage  of  the 
said  pits.  o/£30y  fyc;  but  the  writ  produced  omitted  the  words,  "  to 
the  damage  of  the  said  pits,  of  £30,  4'C.:'^  it  was  held  not  to  be  a  va- 
riance; and  Best,  C.  J.,  said,  *^  I  am  of  opinion,  that  the  declaration 
does  not  profess  to  describe  the  writ,  but  merely  to  state  the  substance 
and  efieet  of  what  the  sheriffs  were  commanded  to  do :"   Cousins  v. 
Browny  B.  fy  M.  292:  sec  also  the  case  of  Draper  v.  Garrat,  2  B.  4r 
C.  2 ;  and  Judge  v.  Morgany  13  East,  547;  1  T.  B.  235.    Where  pit, 
in  case  for  escape,  stated  a  party  arrested  on  mesn«  process  to  have  been 
brought  before  a  judge  by  virtue  of  a  habeas  corpus,  by  him  committed, 
&c.,  as  by  record  thereof  now  remaining  in  K.  B.  more  fully  ap- 
pears;  and  it  appeared  that  the  original  writ  was  merely  in  the  custody 
of  the  clerk  of  the  papers  of  the  K.  B.  Office^  where  they  were  always 
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deposited,  the  court  held,  that  the  allegation  was  either  impertinenti  as 
not  being  a  record,  and  requiring  no  such  proof;  or  if  it  were  of  quasi 
recordj  it  had  been  sufficiently  proved  by  the  production  of  the  writ, 
&c. :  Wiftley  v.  Jfenw,  5  EiMt^  409.  In  the  case  of  TSxrner  y.  Eyles, 
3  B,fy  P,  456,  the  party  had  been  taken  upon  a  writ  of  execution,  which 
Lord  Ellenb.  said  might  perhaps  make  a  difference. 

Allegations  of  description  must  be  literally  proved ;  therefore,  where 
pit  undertakes  to  describe  a  third  person  in  his  declaration,  he 
must  set  out  *his  name,  title,  &c.  correctly,  or  he  will  be  non-  [*341] 
suited;  therefore,  where,  in  case  for  charging  pit.  of  felony  be- 
fore a  justice  of  the  peace,  the  allegation  was,  that  pit.  appeared  before 
Baron  Waterpark,  of  Waierfork,  and  the  proof  was,  that  he  appeared 
before  Baron  Waterpark,  of  Waterpark,  it  was  said,  that  the  words  <<  of 
Waterfork,''  appeared  to  be  part  of  the  description  of  the  title,  and  not 
merely  referable  to  the  place  of  residence  of  Lord  Waterpark ;  so  that  it 
became  matter  of  description,  and  was,  therefore  a  material  variance : 
Walters  r.  Mace^  2  B.^  Jl.  75S-9.  And,  in  case  against  an  attorney 
for  negligence,  wher»  it  was  alleged  that  the  said  Margaret  was  arrested, 
by  virtue  of  a  writ  of  quo  minus,  by  the  name  of  Margaret  Brown, 
otherwise  9outhall,  and  the  writ  produced  was  Suthall,  Ld,  Kent/on^ 
C.  i7.,  considered  it  a  fatal  variance,  Brown  v.  Jacobs,  2  Esp.  Rep.  C. 
726 ;  and  where,  in  setting  out  a  bail-bond,  the  words  '^  upon  promises^' 
were  omitted,  it  was  held  fatal :  Baker  v.  Newbegan,  B.  ^  M.  C.  93. 
In  case  for  escape,  it  was  alleged  that  one  S.  S.was  arrested  and  gave 
bail,  and  afterwards  bail  above  before  a  judge  at  chambers ;  prout  patet, 
that  S.  S.  surrendered,  and  afterwards  escaped.  Per  Bailey,  J.:  •<  Upon 
the  trial,  the  pit.  produced  the  entry  of  recognizance  of  bail,  and  the  en- 
try of  special  bail  in  the  filacer's  book,  to  verify  this  allegation;  but  the 
former  imported  not  that  the  recognizance  was  taken  before  me  at  Ser- 
geant's Inn,  but  in  court  at  Westminster;  and  the  latter  imported  that 
bail  was  put  in  before  me,  but  did  not  state  in  what  place  :  the  (Question 
was,  whether  this  was  evidence  to  support  the  averment.  There  was 
other  evidence,  to  show  that,  upon  a  recognizance  taken  before  a  judge 
at  chambers,  it  was  the  course  of  practice  to  enter  it  as  if  it  were  taken 
in  court.  It  was  not  disputed  but  that  this  was  an  essential  part  of  the 
pit's  case;  for,  though  the  debtor  was  committed  by  the  C.  J.,  the  va^ 
lidity  of  that  commitment  depended  on  the  previous  allegation,  that  bail 
above  was  put  in.  Whether  this  be  or  be  not  a  recognizance,  depends 
on  the  question,  whether  it  was  made  before  a  competent  tribunal.  A 
judge  is  competent,  so  is  the  court;  and  it  is  essential  to  state  that  it  wa» 
taken  before  one  or  the  other.  There  is  a  difference  in  effect  between 
a  recognizance  taken  in  court,  and  one  taken  before  a  judge  at  chambers^ 
for  the  scire  facias  in  the  former  case  must  be  in  the  county  in  which 
the  court  sits ;  in  the  latter,  it  may  be  either  in  that  county,  or  that  county 
in  which  it  is  taken.  A  recognizance,  when  entered,  is  a  record,  and  na 
extrinsic  evidence  can  be  resorted  to  to  prove  it.  If  evidence  were  al- 
lowed to  he  given  by  the  filacer's  book,  that  bail  was  put  in  before  the 
judge  at  chambers,  it  would  be  necessary  to  go  further,  and  there  must 
be  the  introduction  of  new  matter,  to  prove  an  essential  and  indispensa- 
ble fact."  It  was,  therefore,  held  to  be  a  fatal  variance :  Bevon  v.  Jones^ 
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A  B.  tf  C.  407.  In  case  against  sheriff  for  negligence  in  losing  replevin- 
bonds,  bc.9  the  declaration  stated,  that  certain  goods  of  a  tenant  were  re- 
plevied, who  appeared,  &c,  and  levied  his  plaint  against  pit,  which  was 
afterwards,  on  25th  March,  1823,  duly  removed  out  of  the  county  court 
of  .the  said  sheriff  of  the  county  of  C,  into  the  court,  &c.  by  re  fa.  lo.: 
at  the  trial  it  appeared,  that  in  December,  1822,  when  the  replevin-bond 
was  taken,  the  deft  was  sheriff  of  the  county  of  C;  but  that,  at  the  time 
the  plaint  was  removed;  he  had  ceased  to  be  so.  Per  Holroydy  J.: 
<<  I  am  bf  opinion,  there  is  no  variance  in  this  case.  It  seems  to  me, 
that  the  averment,  that  the  plaint  was  removed  out  of  the  county  court 
of  the  said  sheriff,  is  not  an  allegation  of  description,  but  of  substance. 
It  was  matter  wholly  immaterial  who  the  individual  was  who  presided 
in  that  court  at  the  time  when  the  plaint  was  removed:''  5  B.  fy  C.  296. 
Case  for  escape:  declaration  stated  a  judgment  recovered  in  K.  B.,  ia 
Easter  T.  5  G.  4 ;  that  in  Trin.  T.  next  there  was  an  award  ofexee^ 
tion  by  the  courts  and  thereupon^  on,  fyc.  in  Trin.  T.  in  the  fifth  year 
aforesaid,  the  deft,  was  committed  to,  &c.  Pit.  proved  the  original 
judgment  in  K.  B.,  and  the  commt7/»7ur  thereon,  but  no  judgment  in  set. 
fa.  It  was  objected  that,  to  support  the  allegation  of  award  of 
[*342]  the  execution,  *plt  must  prove  a  set.  fa.  P.  Bailey y  J.:  "All 
these  allegations  have  been  proved;  but  deft  has  failed  in  prov- 
ing, as  his  allegation  imports,  that  there  was  any  judgment  in  sH.  fa. 
That  was  of  itself  an  immaterial  allegation,  because  a  sci.  fa.  was  unne- 
cessary, a  year  not  having  elapsed,  &c.  It  has  been  contended,  that  the 
word  thereupon  so  connected  the  judgment  in  sci.  fa.  with  the  commit- 
ment, as  to  make  it  necessary  for  the  pit  to  prove  the  former.  I  think 
not:  they  seem  to  me  to  be  introduced  to  mark  the  progress  of  the 
caused  And  *<  they^  amount  to  an  allegation  of  fact,  and  not  to  a  de- 
scription of  the  record  upon  which  the  commitment  took  place.''  <'If 
the  damages  in  the  award  of  execution  had  been  different  from  those  in 
the  judgment,  it  would  have  been  a  fatal  variance :"  p*  Baileyj  J. 
Bromfield  v.  JoneSy  4  B.  ^  C.  384. 

If  the  averment  is  in  its  nature  divisible,  though  included  in  one  sen- 
tence, it  will  be  suiBcient  if  the  pit  proves  a  principal  fact,  or  part  only, 
and  that  he  has  been  injured  in  respect  of  that  part  (but  this  merely 
extends  to  allegations  of  substance,  and  not  of  description,  see  supra  J; 
that  part  or  member  of  the  sentence  including  such  principal  fact  which 
is  essential  may  be  adopted,  and  that  which  is  useless  rejected.  Thus, 
where  the  declaration  stated  that  the  pit  was  possessed  of  a  messuage 
and  150  acres  oflandy  &c.,  and,  by  reason  thereof,  was  entitled  to  com- 
mon of  pasture,  &c.,  and  the  proof  was  that  pit  possessed  land  only^  and 
was  entitled  to  common  in  respect  of  it,  the  court  held  it  not  to  be  a  fatal 
variance ;  and,  p.  Mbott,  C.  J.:  <<  This  allegation  is  divisible,  and  it 
may  be  considered  as  stating  that  the  pit  was  possessed  of  a  house,  and 
also  that  he  was  possessed  of  land,  and  that,  in  respect  of  both  or  either, 
he  was  entitled  to  the  right  of  common  in  question :"  Ricketts  v.  SaU 
way,  2  B.  fy  A.  364.  And  where,  against  sheriff  for  a  false  return  of 
nulla  bona  to  a^.  fa.  against  the  goods  of  R.  S.  and  J.  S.,  and  pit  al- 
leged, although  R.  S.  and  J.  S.  had  goods,  and  only  proved  that  R.  S.  had 
goods,  it  was  held  not  to  be  a  fatal  variance^  and,  p.  curiam:  "  The  first 
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allegation  ia  severable,  and  not  entire ;  the  legal  eiTect  of  it  being  that  R. 
S.  and  J.  S,j  both  or  either  of  them,  had  goods,  &c.  The  allegation  in 
substance  is,  tl^at  there  were  goods  on  which  the  sheriff  might  have  le- 
vied, &c.:"  Jones  V.  Claytony  4  M.  ijr  S,  349.  And,  if  the  premises  are 
described  as  being  in  the  parish  of  A.  and  fi.,  the  court  will  construe  it 
to  meanipart  in  the  parish  of  A.  and  part  in  B.:  4  Taunt.  671.  Jn  slan- 
der, proof  of  part  of  an  inducement  that  pit.  carried  on  two  trades  will 
suffice,  provided  the  words  proved  apply  to  him  in  the  one  trade  proved: 
Figgins  V.  Cogswell^  3  M  ^  iS.  369;  1  ib.  386.  But,  where  the  aver- 
ment  consists  of  circumstances  not  divisible,  each  fact  included  in  the 
different  members  of  the  sentence  being  equally  essential  to  the  cause  of 
action,  as  where  the  averment  is  of  an  entire  thing,  the  whole  must  be 
proved  as  laid,  and  no  part  can  be  rejected  as  immaterial,  as  no  allega- 
tion sufficient  to  maintain  the  action  would  be  left.  Therefore,  in  Sa- 
vage  V.  Smithy  the  pit,  having  described  the  Ji.  fa.  as  founded  on  a 
particular  Judgment^  and  having  failed  in  proving  the  judgment  j  was 
nonsuited;  for  the  Ji.  fa.  so  described  was  an  entire  thing:  p.  Cham- 
bre,  J.y  2  B.  fy  P,  465.  And,  in  the  case  of  Edwards  v.  Lucas^  5  B. 
tf  C.  340,  it  was  said,  *'  The  former  judgment  was  an  essential  part  of 
the  plt.'s  cause  of  action  :  he  was  bound  to  set  out  a  judgment  warrant- 
ing the  fi.  faJ^  See  the  case  briefly  stated,  antey  340 ;  see  case  in  8 
Str.  892.  Whek-e  a  party  has  so  connected  an  immaterial  allegation  with 
a  material  one,  it  must  be  proved ;  because  the  material  part  is  thus  made 
to  depend  on  the  immaterial  part.  In  Bromfield  v.  Jones^  4  B.  fy  C. 
383,  Bailej/y  J.y  cites  the  following  words  of  Buttery  iTl,  in  Peppin  v. 
Solomons^  5  T.  S.  496,  in  reference  to  SavuLge  v.  Smithy  (see  ab- 
stract of  this,  supray  last  section):  '^  I  admit  it  was  not  necessary  for  the 
pit  to  state  the  judgment ;  but,  as  the  pit  alleged  that  the  party  reco- 
vered a  judgment,  and  that  he  sued  out  a  writ  of  execution  upon 
*the  said  judgment y  the  execution  was  necessarily  tied  down  [*343] 
by  thatjudgmenty  and  therefore  the  judgment  was  made  mate- 
rial by  the  subsequent  words  which  were  introduced.  So,  in  actions  for 
words,  where  a  long  introduction  is  unnecessarily  inserted  in  the  de- 
claration, if  the  charge  be  tied  up  to  that  introduction,  the  latter  must 
be  proved ;  because  the  material  part  is  thus  made  to  depend  on  the  im- 
material p&rt  of  the  declaration.^'  See  the  abstract  and  dicta  in  Brom- 
field V.  JoneSy  antCy  341,  which  is  also  a  strong  additional  authority  on 
this  point  Though  the  pit  may  fail  in  many  particulars,  yet  if  he  prove 
so  much  of  it  as  leaves  him  a  good  cause  of  action,  he  shall  recover: 
Oilb.  Ev.  229;  Rep.  tem.  Har.  121 ;  2  Saund.  74,  A.,  207,  n.  24 ;  Fort}/ 
V.  ImbeTy  6  Easty  484.  It  is  in  general  no  objection  that  a  party  pre- 
scribes for  less  than  he  can  prescribe  for:  Bailiffs  of  Tewkesby,ry  v. 
Bricknelly  1  Taunt.  143 ;  Cro.  El.  722.  When,  by  the  unnecessary 
statement  of  a  title,  it  appears  that  the  pit  has  no  cause  of  action,  it  will 
be  fatal.  Thus,  in  an  action  against  a  disturber,  in  which  mere^osses- 
sion  is  a  sufficient  title  for  the  pit,  yet,  if  he  show  a  title,  and  it  appear 
insufficient,  the  declaration  is  bad :  1  Saund.  346,  a.  n.  2 ;  Com.  D. 
Pleadery  0.  29;  1  Salk.  363. 

«   Statement  of  the  Injury  itself]    When  the  act  of  nonfeasance  com- 
plained of  was  not  prima-facie  actionable,  it  is  in  general  necessary  to , 
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State,  not  only  the  injury  complained  or,  but  also  the  circumstances  un- 
der which  it  was  commilted :  as,  that  the  deft.,  well  knowing  the  mis- 
chievous propensity  of  his  dog,  or  having  been  requested  to  remove  a 
nuisance  erected  by  another,  maliciously  or  fraudulently  contriving  and 
intending,  &c.  (stating  a  bad  intent,  corresponding  with  the  wrongful 
act  complained  of),  committed  the  act  complained  of:  1  ChiL  PL  337. 
If  any  particular  bad  intention  is  necessary  to  constitute  the  injury,  it 
must  be  stated ;  and,  in  stating  it,  the  language,  as  in  all  other  parts  of 
pleading,  should  correspond  with  the  real  or  probable  facts  of  the  par- 
ticular case.  The  usual  averment  of  the  deft,  well  knowiog  the  premises 
had  better  be  always  inserted,  in  actions  where  a  icienter  aust  be 
proved :  see  1  Chit.  PL  338 ;  7  Price,  566.  When  it  is  mmrial  to 
show  an  undue  motive  or  intent,  it  is  seldom  necessary,  in  a  civil  action, 
to  state  it  in  terms  ;  it  is  su£Scient  if  it  be  substantially  shown :  Har^ 
mun  y.  Tappenden,  1  Easty  563;  1  Saund,  842, a.  n.  2;  1  ChiL  PL 
340. 

In  the  statement  of  the  injury  itself,  it  is  frequently  sufficient  to  de- 
scribe it  generally,  without  setting  out  the  particulars  of  the  deft's  mis- 
conduct, especially  as  the  mode  of  committing  such  injury  must  more 
peculiarly  lie  in  the  deft's  own  knowledge,  rather  than  pit's:  Winsmore 
V.  Greenbank,  WilleSj  511  \  the  King  v.  Fuller,  iB.fyP.  180;  1  Chii. 
PL  341;  3  Leon.  13;  1  Ld.  Raym.  452;  1  Saund.  346,  a.  A  decla- 
ration stated  that  deft,  struck  plt.'s  cow  divers  blows,  whereof  she  died, 
and,  on  proof  that  the  deft,  had  beaten  the  cow  unmercifully,  and  that 
pit.,  to  shorten  its  misery,  killed  it,  it  was  held  no  variance,  after  verdict: 
Hancock  v.  Southal,  4  D.  fy  P.  202.  In  an  action  on  the  case  against 
a  master  for  the  negligence  of  his  servant,  it  has  been  decided  that  the 
negligence  may  be  stated  as  that  of  the  master,  without  noticing  the  ser-? 
vant;  but,  as  the  object  of  pleading  is  to  apprise  the  opposite  party  of 
-the  facts,  it  is  more  correct  to  state  them  truly:  Brttcker  v.  Tromoni, 
6  T.  R.  659;  M'Manus  v.  Crickeit,  1  East,  110.  If  the  pit  declare 
as  reversioner  for  an  injury  done  to  his  reversionary  interest,  the  decla- 
ration must  allege  it  to  have  been  done  to  the  damage  of  his  reversion^ 
or  must  state  an  injury  of  such  a  permanent  nature  as  to  be  necessarily 
injurious  to  his  reversion :  Jackson  v.  Pesked,  I  M.  ^  S.  284.  In 
the  statement  of  different  injuries  in  one  count,  no  inconvenience  will 
result  from  a  failure  in  proving  the  whole  charge;  for,  in  general,  the 
pit.  will,  upon  proving  a  part  only  of  the  injury  charged,  be  entitled 
to  recover /?ro  tanto:  Maiiland  v.  Gouldney,  2  East,  438;  Compag- 
non  V.  Martin,  2  fF.  Bl  R.  790 ;  5  TaunL  27;  1  ChiL  PL 
[*344]  *341.  On  the  other  hand,  the  cause  and  manner  of  committing 
the  injury  must  be  substantially  proved,  as  laid.  Thus,  evi- 
dence of  the  improper  stowing  of  the  deft's  anchor,  by  reason  of  whicfi 
it  broke  into  another  vessel,  and  thereby  damaged  the  pit's  goods,  will 
not  support  a  declaration  charging  the  injury  to  have  been  occasioned 
by  the  unskilful  steering  of  the  deft 's  ship:  Hulman  v.  Bennett,  5  Esp. 
Rep.  226.  And,  in  case  for  an  injury  by  fireworks,  where  it  was  alleged 
that  the  deft,  a  schoolmaster,  had  delivered  and  caused  them  to  be 
delivered  to  his  scholar,  who  let  them  off,  and  it  was  proved  that  they 
had  been  delivered  to  the  scholar  by  another  person,  without  the  master's 
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authority,  pit  was  non-suited :  ^ng  v.  Ford,  1  Stark.  421.  So,  if  pit 
in  case  allege  that  deft.'s  dogs  were  accustomed  to  bite  sheep,  he  will 
fail  if  he  only  prove  that  they  bit  men :  Hartley  V.  Harnnrnn^  \  B.S^ 
A.  620,  Bupra^  2  Str,  212,  s.  c. ;  and  see  further,  ;?oj/,  ^^  Nuisance,^* 
^^SlanderJ^  An  averment  of  the  time  of  committing  the  injury  is  ma* 
terial ;  yet  the  precise  time  is  seldom  material,  and  it  may  be  proved  to 
have  been  committed  either  on  a  day  anterior  or  subsequent  to  that  stated 
in  the  declarations  Co.IAt.  283,  a.;  1  Saund.  24,  n.  1;  1  Chit.  PL  345 1 
Purcell  V.  M'Namaray  9  Easty  157;  Woodford  v.  Ashley,  11  East^ 
508.  Where  the  injury  was  capable  of  being  committed  on  several 
days,  it  may  be  described  as  having  been  committed  on  such  a  day,  and 
on  divers  other  days  and  times  between  that  day  and  the  exl^biting  of 
the  plt.'s  billj  or  the  commencement  of  the  suit.  Jn  such  case,  the  first 
day  should  be  laid  anterior  to  the  first  injurious  act,  because  the  plt« 
would  not  be  permitted  to  give  in  evidence  repeated  acts  of  trespass^ 
unless  committed  during  the  time  laid  in  the  declaration,  though  he 
might  recover  as  to  a  single  trespass  anterior  to  the  first  day :  Hume  v< 
Oldacre,  1  Stark.  351. 

An  averment  as  to  the  place  where  the  injury  Was  committed  is  maf 
terial;  yet  ih^ precise  place  is  only  material  to  be  proved  in  local  actioifs^ 
and  where  the  situation  of  the  land,  houses,  &;e.,  is  particularly  described^ 
as  in  trespass  and  replevin.  In  transitory  actions,  it  may  be  sufficient 
in  general  merely  to  state  that  the  injury  was  committed,  in  the  county 
at  large,  though  it  is  advisable  to  follow  the  usual  course  of  stating  a 
town  or  parish  in  the  county  $  and,  though  the  action  is  loeal^  yet  it  is 
not  necessary  to  give  a  local  description  to  the  nuisance,  in  an  action  for 
diverting  the  water  of  a  navigation  :  1  Chit.  PI.  345-6. 

Statement  of  Damages.]  In  actions  for  torts,  the  damages  resulting 
from  the  injury  are  frequently,  and  in  some  cases  necessarily,  stated,  in 
addition  to  the  usual  conclusion  of  the  declaration^  ad  damnum^  &c.  s 
1  Chit.  PI.  346.  Th^  general  rules  as  to  the  statement  of  damages  in 
assumpsit  will,  for  the  most  part,  here  apply:  see  ante,  136.  Though 
pit  prove  more  damage  than  stated,  he  cannot  recover,  if  it  be  not  al- 
leged to  such  an  amount^  1  Bulst.  49 ;  but  he  may  enter  a  remittitur 
damna  for  the  excess,  2  Arch.  P.  221,  4  M.i^  S.  94;  but  a  miscasting 
will  not  preclude  the  pit. :  1  Lev.  58 ;  Latch.  175.  In  actions  of  tort 
for  special  damage,  he  will  not  be  allowed  to  go  in  evidence  of  any  loss 
or  damage  beyond  what  he  has  expressly  alleged  io  his  declaration : 
Browning  v.  Newman,  1  Str.  666  ;  Bui.  N.  P.  7.  Tlie  loss  of  sub- 
stantial benefit  arising  from  the  hospitality  of  friends  is  a  sufficient  special 
damage,  if  proved :  More  v*  Meaguer,  I  Taunt.  39.  Where  a  loss  of 
customers  is  alleged,  they  may  be  called  to  provethe  fact  of  not  dealing; 
Lid.  P.  45.  The  special  damage  must  also  be  proved  to  be  the  natural 
consequence  of  the  tort^  for^  if  a  third  person  is  guilty  of  an  illegal 
tortuous  act  to  the  pit.  in  consequence  of  such  tort,  such  third  person, 
and  not  the  deff.^  is  answerable:  8  East,  1;  1  Saund.  24^,  a.  (5). 

Plea.]    ^n  an  action  on  the  ease,  the  general  issue,  *^  not  guilty  of 
the  grievances,^'  puts  in  issue  all  the  averments  of  the  decla- 
ration ;  and,  ^whatever  will,  in  equity  and  conscience,  accord-  [*d46j 
ing  to  the  existing  circumstances,  preclude  the  pit.  from  re- 
covering, may  be  given  in  evidence  by  the  deft  under  this  plea ;  becacis« 
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the  pit  must  recover  upon  the  justice  and  conscience  of  his  casei  and 
that  only  :  1  Chit.  PL  432.  In  an  action,  therefore,  on  the  oase^  under 
the  plea  o&not  guilty,  the  deft  may  not  only  put  the  pit  upon  proof  of 
the  whole  charge  contained  in  the  declaration,  but  may  give  in  evidence 
any  justification  or  excuse  of  it,  or  show  a  former  recovery,  release,  or 
satisfaction  :  3  Burr.  1353.  Thus,  in  an  action  for  a  malicious  indict- 
ment or  arrest  in  a  civil  action,  the  deft  may,  under  the  general  issue, 
(how  that  there  was  sufiScient  or  probable  cause  for  the  proceeding  com- 
plained of  ?  Cro.  £.871,  900  ;  and  see  other  instances,  1  Chit.  PL  432. 
In  general,  when  the  defence  consists  of  matters  of  law,  though  the  deft, 
is  at  liberty  to  give  the  matter  iu  evidence  under  the  general  issue,  he 
may  plead  it  specially  :  2  Mod.  274,  6,  3  Mod.  166,  Anon.  Com.  JR. 
273,  Barber  v.  Dixon,  I  fVils.  44, 175  ;  and  this  is  frequently  advisable 
when  there  is  no  fact  disputed,^  but  only  a  point  of  law,  which  may  be 
decided  upon  demurrer,  or  on  a  writ  of  error,  or  where  the  pit.,  by  his 
replication,  would  be  compelled  to  admit  one  or  more  material  facts  in 
the  plea,  and  would  not  be  at  liberty  to  reply  de  injuria^  and  conse-* 
quently  the  deft's  proof  is  rendered  less  difficult :  '2  Mod.  277;  Vernon 
v.  Goodrich,  1  Str.  5  ;  Jones  v.  Kitchin,  I  B.fy  P.SO\  Cro.  E.  539. 
fhe  Statute  of  Limitations  is  not  guilty  within  two  years,  in  an  action 
of  verbal  slander  actionable  in  itself,  1  Sid.  95,  Sir  IV.  Jones,  196,  or 
within  six  in  any  other  action  on  the  case,  21  Jac.  1,  e.  16,  ^.  3  ;  as, 
for  crim.  con.,  or  debauching  a  daughter,  &c. ;  and  the  statute  must  be 
specially  pleaded;  As  to  when  it  is  necessary  to  plead  specially  in  libel 
or  slander,  see  "  LibeL*' 

•    Precedents. 

See  form  of  precipe,  and  declaration  thereon,  pod,  "  Prmeipe" 

The  fornii  of  the  commencement  and  exclusions  of  declarations  in  general,  and  in  parti- 
cular courts,  and  by  and  against  particular  persons,  will  be  found,  pott,  "  Dedaraiion." 
They  will  apply  here,  adding,  after  the  words,  "  of  a  plea,"  the  words  **  fk  trespass  on  the 
case  i"  bat  even  this  is  unnecessary  :  Plead,  j§tt,  292 ;  Lord  ▼.  Houtlon,  11  Eatt,  62. 

The  forms  of  special  counts  In  case  wiU  be  found  in  the  Tarious  titles  relatire  to  torts 
throughout  the  work ;  see  the  notes  on  ante,  338  to  346. 

FLSA  Of  AUnSBAI.  X8817S«   VOT  QVTLTT. 

In  the  K.  B.  (or  C.  P.)  Hilary  Term,  8  and  9  Geo.  4. 

And  the  said  deft ,  by  his  attorney,  comes  and  defends  the  wrong  and  injury,  when,  &c. 
and  says  that  he  is  not  guilty  of  the  said  supposed  grievances  above  laid  to  his  charge,  or 
taty  or  either  of  them,  in  manner  and  form  as  the  said  pit.  hath  above  thereof  complained 
against  him.    And  of  this  the  said  deft,  pnts  himself  upon  the  country,  &c. 

For  other  forms  of  pleas,  see  the  various  tides  of  defences  throughout  the  work,  at 
***  Slatule  of  LimUaiumty*  "  Accord  and  SatitfacHon"  See  form  of  plea  confessing  caosM  of 
action  as  to  part,  and  general  isMie  as  to  residue,  3  OiU.  PL  1080,  and  repUcatioa  tfacretOi 
ib.  1186. 


Evidence  for  Plaintiff. 
Under  the  Oenbral  Issue.]  Under  this  plea,  the  pit  must  prove 
in  substance  all  the  material  averments  in  the  declaration  :  viz.,  the  in- 
ducement as  to  the  property  or  thing  afiected  ;  the  pit 's  right  or  interest 
affected ;  that  his  right  or  interest  was  such  as  to  entitle  him  to  sue  ; 
the  injury  committed ;  that  deft  committed  it ;  and  the  damages. 
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*Proof  of  Inducement  as  to  the  Property  or   Thing 
affected.]   If  any  special  inducement  as  to  the  property  or  thing  [*346] 
affected  be  stated  in  the  declaration^  the  same,  if  material  to  the    .. 
action,  must  be  substantially  proved.    A  material  variance  between  it 
and  the  proof  would  be  fatal :  ante)  S|39. 

Proof  of  Inducement  as  to  Plaintiff  ^s  k%ght  or  Interest  affected."]  ^ 
If  there  be  any  special  inducement  stated  as  to  this,  the  same,  if  material 
to'  the  action,  must  be  substantially  proved.     A  material  variance  be- 
tween it  and  the  proof  would  be  Ceital ;  and,  as  to  what  is  such  vaiiance^ 
see  ante^  340. 

Proof  that  the  Plaintiffs  Right  or  Interest  was  such  as  to 
entitle  him  to  maintain  the  Action.]    It  must  be  proved  that  the  pit 
had  a  legal  right  of  interest  in  the  matter  or  thing  affected  by  the  injury, 
at  the  time  of  such  injury  :  Dawes  v.  Pecfc^  8  T.  P.  330  ;  Benjamin  v. 
Bank  ofJBnglandj  3  Camp.  417.    And  persons  having  a  mere  equita* 
ble  interest  cannot,  in  general,  sue,   except  against  wrongdoers,   when 
the  pit  is  in  actual  possession  of  the  property  or  thing  affected  :  1  Saund. 
onU.fyT.  222-3  ;  Jones  v.  Jones,  7  T.  R.  47  ^^  Jillen  v.  Imlett,  Holt, 
C.  641.     Actions  for  all  torts  to  the  absolute  rights  of  persons,  as  in* 
juries  to  health,  liberty,  reputation,  &c.,  must  be  in  the  name  of  the 
party  immediately  injured,  as  also  actions  for  torts  to  relative  rights  : 
1  Chit.  PL  49,  and  cases  there  collected.     A  wife,  child,  or  servant, 
cannot  support  any  action  for  an  injury  to  the  person  or  property  of  the 
husband,  parent,  or  master,  as  the  law  invests  them  with  no  relative  le- 
gal rights  in  such  person  or  property  :  3  Bl.  Com.  143  ;  1  Salk.  119. 
As  to  real  property,  corporeal  proof  of  the  plt^s  being  in  actual  posses- 
sion,  whether  lawfully  or  not,  will  suffice  to  sustain  a  verdict,  in  an  action 
for  an  injury  committed  by  a  stranger,  or  by  any  person  who  cannot 
establish  a  better  title :  Graham  v.  Peat,  1  East^  244 ;  Lambert  v. 
Stroother,  Willes,  221 ;  Harker  v.  Birkbeck,  3  Burr.  1563 ;  2  Str. 
123 ;  Cro.  Car.  586  ;  Philpott  v.  Holmes,  Pea.  Rep.  67  ;  1  Taunt. 
83,  190-1-4  ;  Dyson  v.  Collick,  5B.8r^.  600  ;  Welsh  v.  Nash,  8  Easty 
394.     The  party,  however,  must  be  in  the  personal  or  actual  possession, 
or  he  must  have  the  general  property,  in  respect  of  which  possession 
immediately  follows,  or  he  cannot  maintain  this  action.    A  mere  right 
to  enter  is  not  sufficient :  Dyson  v.  Collick,  5  B.fyJl.  600.    In  case  of 
real  property,  there  is  not  that  constructive  possession  as  in  that  of  per- 
sonalty ;  and  the  party  entitled  to  possession  cannot  maintain  trespass 
for  an  injury  to  such  possession,  unless  he  has  had  actual  possession, 
though  he  have  the  freehold  in  law  :  Com.  Z>.  Trespass,  B.  9.     A  per- 
son having  the  immediate  reversion,  or  remainder  in  fee  or  in  tail,  or 
for  a  less  estate,  may  support  an  action  on  the  case  for  waste,  &c,  if  it 
be  injurious  to  his  reversionary  interest :  2  Saund.  2S2,  b.    The  ab- 
solute or  general  owner  of  personal  property,  having  the  right  of  im- 
mediate possession,  may  in  general  support  an  action  for  an  iti^ry 
thereto,  though  he  have  never  had  the  actual  possession  ;  it  being  a  rule 
of  law  that  the  property  in  personql  chattels  dra^  to  it  the  possession : 
2  Saund.  47,  a.  n.  1 ;  Gordon  v.  Harper,  7  T.IClt;  1  Bulst.  68-9. 
So,  though  at  the  time  when  the  injury  was  committed  the  goods, were 
in  the  actual  possession  of  a  servant,  carrier,  or  other  bailee,  yet,  if 'the 
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!;eneral  owner  had  the  right  of  iinmediate  possession^  the  aetion  may  be 
n  his  nime,  B  Sound.  476,  Oordan  v.  Harper^  7  T.  R.  12  ;  or  it 
may  be  in  the  name  of  the  person  h§ving  the  actual  possession,  but  only 
t  special  property  :  2  Saund.  47,  c.  d.  But  a  mere  servant,  having 
only  the  custody  of  goods,  and  no^ responsible,  cannot  in  general  sue:  %b» 
An  assignee  of  a  choseSn  action  or  chattel  cannot,  in  general,  sue  for 
an  injury  Jlhereto,  committed  before  he  became  such  assignee.  Thus,  aa 
heir  cannot  maiintain  an  action  of  waste  committed  in  the  time 
r*34Z3  ^^  ^^^  ancestor;  *nor  the  grantee  of  a  reversion,  for  waste  com* 
mitted  before  the  grant,  2  Saund.  252,  ay  though  a  reversioner 
may,  as  we  hav«  seen,  sometimes  sue,  when  the  injury  is  such  as  to  ef- 
fect the' reversion;  antej  346.  An  assignee  may,  however,  always  sue 
for  an  injury  conunitted  after  he  became  such  assignee.  In  some  eases, 
where  pit.  has  assigned  his  interest  in  the  thing  affected,  he  may  still 
sue  in  case  for  a  consequential  injury.  Thus,  where  the  lessee,  by  deed- 
poll,  assigned  his  interest  in  the  demised  premises  to  A.,  subject  to  the 
payment  of  the  rent  and  the  performance  of  the  covenants  contained  in 
thci  lease,  and  A.  topk  possession  and  occupied  the  premises  under  this 
assignment,  it  was  held,  lessee  might  maintain  an  action  upon  the  case, 
founded  in  tort,  against  A.,  for  having  neglected  to  perform  the  covei- 
cants  whereby  the  lessee  had  been  sued  by  the  lessor,  and  sustained  da- 
mages :  Burnett  v.  Lynch,  5  B.  fy  C.  608. 

In  the  caseof  the  death  of  the  injured  party,  in  torts,  the  general  rule 
is,  actio'^personalis  moritur  cum  persona.    And  this  rule  stems  to 
apply  in  all  cases,  whether  the  action  be  founded  on  personal  injuries,  or 
even  on  contractis,  Kingdon  v.  Nottle^  \  M*  fy  S,  355,  except  such  ay 
create  an  injury  to  the  personal  estate  of  the  testator ;  because  the  execu^- 
tors  and  administrators  are  the  representatives  of  the  personal  property, 
that  is,  the,  debts  and  goods  of  the  deceased ;  but  not  of  their  wrongs. 
Therefore,  where  the  damage  done  to  the  personal  estate  can  be  stated  on 
the  record,  and  increases  the  individual  transmissible  personal  estate,  the 
aetion  remains  to  the  executor  or  administrator ;  Chamberlain  v.  Wil-' 
.  liamsan,  2  M.  fy  S.  416.    Aod  it  is  on  this  principle  that  case  or  debt 
lies  by  ihe  executor  for  an  escape  on  final  process,  4  Mod.  403,  12  it. 
71;  or  against  the  sheriff,  for  removing  goods  in  execution,  without  pay<- 
ing  a  year's  rent  due  to  the  tertator :  Falgrave  v.   Windham^  1  Str. 
212.    But,  where  the  damage  consists  in  previous  personal  suffering,  as 
in  all  injuries  affecting  the  life  or  health  of  the  deceased,  all  auch  as  arise 
oat.  of  the  unskilfulness  of  medical  practitioners,  impr^onment  of  the 
party,  brought  on  by  the  negligence  of  his  attorney,  through  breaches  of 
the  implied  promise  by  the  persons  employed  to  exhibit  a  proper  por- 
tion of  skill,  &ce.,  or  the  like  are  extinguished  by  death,  and  the  executor 
or  administrator  cannot  sue,  »$.,  Sir  Wm.  Jones^  174,  Latch^  168;  and 
the  Stat  of  4  Edip*  3>  c.  7)  has  made  no  alteration  in  the  common  law  la 
thi8>  respect:  1  Saund.  217,  n.  I. 

Bankruptcy  has  the  effect  of  passing  to  the  assignees  all  rights  of  ac* 
tion,  and  every  species  of  rights  of  which  a  profit  can  be  made,  as  suoh 
rights  are  assignable V  common  law;  and  questions  as  to  these  rights 
seem  to  turn  mudi  upon  the  same  principle  as  those  which  result  to  ex- 
ecutors, &c.    But  for  injuries  of  a  personal  nature,  which  are  not  the 
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subject  of  propertyi  as  slander,  &c.,  Chamberlain  v.  Williamsony  2  M. 
Sr  S.  413,  Benson  v.  Flower^  Sir  W.  Jones,  215,  ex,  •p.  CharleSy  14 
Eastj  197,  the  bankrupt  himself  must  sue:  Webb  v.  Fo'tc,  7  T.  R.  391  \ 
Cullen^  414.  So,  insolvency  passes  the  estate,  eflecls,  rights,  be,  by  t 
G.  4,  c.  119,  s.  7,  &c.,  and  differs  little  in  its  effect,  as  far  as  regards  the 
right  of  suing  in  case  from  bankruptcy,  except  that,  by  the  assignment  at 
the  time  of  the  petition,  the  assignee  takes  only  such  property  as  the  in- 
solvent had  at  the  time  of  the  petition :  Hepper  v.  Marshall,  2  Bing. 
372  ;  poslf  « Insolvent.^* 

When  there  is  sl  joint  legal  interest  existing  in  two  or  more  persons, 
who  have  received  a  joint  damage,  they  should  join  in  the  action:  1 
Sound.  291.  So,  part-owners  of  a  ship  or  goods  ought  to  joia  in  an  ac- 
tion against  one  who  injures  or  takes  them  away;  Ohilds  v.  Sands,  1 
Salk.  32;  4  Mod.  176, 181;  3  Lev.  351.  And,  where  defamatory  words 
are  spoken  of  partners  respecting  their  trade,  they  may  maintain  a  joint 
action  for  the  slander ;  and  it  is  not  necessary  for  them  to  show  the  pro- 
portion of  their  respective  shares:  Forster  v.  Lawson,  3  Bing.  452; 
-Cooke  V.  BatcAelor,  ^  B.fy  P.  150;  2  Saund.  117,  a.  If  two  persons 
obtain  a  mandamus,  they  may  join  in  an  action  for  a  false  return  to  it : 
3  Lev.  362-3.  So,  where  bail  together  employ  M  attorney  to 
surrender  their  principal,  one  cannot  ^maintain  a  separate  ac-  [*348] 
tion  for  negligence  against  him ;  and  Mansfield,  C.  i7],  said, 
<'  The  situation  of  Hill  fy  Bailey  (the  bail)  was  the  same ;  they  were  mu- 
tually responsible  for  each  otlier;  the  act  to  be  done  would  operate 
equally  in  favour  of  each;  the  one  could  not  be  relieved  from  his  liabiU 
ity  without  the  X)ther:"  Hill  v.  Tucker^  1  Taunt.  9 ;  see  Collins  v. 
Barnett,  cited  in  3  ^m^.  456:  see  cases  where  joint  payment  creates 
joint  interest,  Osborne  v.  Harper,  5  East,  225,  Brand  v.  Boulcott,  3 
B.  fy  P.  235.  Tenants  in  common  should  also  join:  Cro.  SI*  554.  To 
constitute  a  joint  legal  interest,  it  must  be  in  the  same  degree,  as  tenant 
and  reversioner  cannot  join  for  damage  to  the  inheritance,  or  copyholder 
and  lord,  &c.  And,  where  jUie  interest  is  several,  yet  pit.  ought  to  join, 
if  the  cause  of  action  be  an  entire  joint  dtmage.  So,  where  several  per* 
sons,  called  dippers,  at  Tunbridge  Wells,  who  were  chosen  by  the  free- 
holders of  the  manor,  &c.,  were  disturbed  by  a  person  not  duly  appoint- 
ed, against  whom  they  joined  in  an  action,  it  was  held  they  should  join; 
for,  although  the  dippers  were  severally  entitled  to  receive  for  their  own 
several  use  such  voluntary  gratuities  as  the  company  were  pleased  to 
give  them  respectively,  they  were  jointly  concerned,  as  it  was  a  hiM  to 
them  all :  Weller  v.  Baker,  2  Wils.  423.  So,  if  there  be  two  ancient 
mills  in  a  manor,  at  one  or  the  other  of  which  the  tenants  are  bound  to 
j^rind,  the  owners  of  both  mills  may  join  against  a  tenant  for  not  grind- 
ing: 2  Saund.  115.  And,  in  Collins  v.  Bamett,  it  was  holden,  that 
two  persons  tnight  bring  a  joint  action  for  maliciously  holding  them  to 
bail,  if  the  complaint  in  the  declaration  was  confined  to  the  expenses 
.which  they  were  jointly  put  to  in  procuring  their  Mbefijip.  Best,  C.  J., 
cited  in  Forster  v.  Latyson,  3  Bing.  456.  In  actions  in  torts,  if  a  party 
who  ought  to  join  be  omitted,  it  can  only  be  taken  advantage  of  by  plea 
in  abatement,  Addison  v.  Overend,  6  T.  R.  766;  lind  it  is  not,  as  in 
contracts,  the  cause  of  nonsuit  for  nonjoinder;  and  so  it  is  with  teiHmts  in 
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common:  Cro.  El  554;  ib,  770,  554.  And,  if  one  or  two  part-owners 
of  a'vhattel  sue  alone  for  a  tort,  and  the  deft,  do  not  plead  in  abatement, 
the  other  part-owner  may  afterwards  sue  alone :  Sedgtoorih  v.  Overend, 
7  T.  R.  279. 

In  the  case  of  an  executor,  administrator,  heir,  or  devisee,  suing  for  a 
tort,  see  post^  ^^Executor  and  Administrator^^*  ^^Heir^'**  ^^Devisee.^^ 
As  to  actions  by  husband  and  wife, 770^^,  ^Husband  and  fFife.^* 

Proof  of  the  Injury."]  The  injury  must  be  proved  to  have  been 
committed,  as  stated  in  the  declaration ;  and,  as  to  what  is  a  variance, 
see  an/e,  340.  This  must,  in  general,  be  proved  by  persons  present 
when  the  injury  was  committed,  or  by  deft's  admissions. 

Proof  ihat  the  Deft.^ommitted  the  Injury.']  It  must  be  proved 
that  the  deft,  or  what  is  tantamount  thereto,  the  deft's  agent,  commit- 
ted the  injury.  All  natural  persons  are  liable  for  injuries  resulting  from 
their  tortious  acts,  not  grounded  on,  or  arising  from  a  contract :  1  Bab. 
778,  913-4;  1  Lev.  169.  Therefore,  an  infant,  or  feme  coverte^  is  liable 
for  her  owji  tortious  acts,  though,  indeed,  a  feme  coverte  cannot  be  a 
tort  feasor,  either  by  prior  or  subsequent  assent,  Co.  Lit.  180-6,  n.  4; 
Jennings  v.  Bandall,  S^T.  R.  336;  and  a  lunatic  is  liable  in  case  for 
any  injurious  acts  comnfiitted  by  him,  though  he  could  not  be  punished 
criminaliterf  from  the  absence  of  criminal  intention:  JBac.Ab.  IVes*  Q. 
Jar.  E.  Hob.  134 ;  Hay  craft  v.  Creasy^  2  East,  104. 

Corporations  are  also  liable  for  damages  for  torts :  thus,  where  a  pub- 
lic company  lay  down  pipes  so  negligently,  that  an  individual,  passing 
along  the  streets,  receives  an  injury,  they  are  liable :  Matthews  v.  fVest 
London  Water  WbrkSy  3  Camp.  403;  Gibson  v.  Inglis,  4  ib:  72; 
Yarborough  v.  The  Bank  of  England^  16  East^  7;  Bush  v.  Stein- 
man  J  1  B.  fy  P.  405;  Duncan  v.  Surrey  Canal,  3  Stark.  50;  see 
postf  tit.  ^^  Corporations.^'  Judges  and  justices  of  the  peace,  Bonnell 
V.  Beightonj  5  T.  R.  186,  1  Ld.  Raym.  466,  Wame 
[*349]  ♦v.  Varleyy  6  T.  R.  449,  3  M.  fy  S.  425;  commissionera 
of  bankrupts,  Dodswell  v.  Impey^  \  B.fy  C  163;  the  attor- 
ney-general, Johnson  v.  Sutton^  1  7^.  ^.  513,  335;  or  superior  naval 
or  military  officers,  t&,  acting  within  the  scope  of  their  authority,  are 
not  liable.  And,  in  general,  where  parties  act,  bona^fidey  in  the  dis- 
charge of  a  public  duty,  they  will  not  be  liable,  Sutton  v.  Clarke^  6 
Taunt.  29,  2  D.fyR.  353,  Bl.  R.  1141,  Bolton  v.  Crowther,  2  B.  fy 
C.  703,  Pike  v.  CartcTj  3  Bing.  85,  2  Bing.  163;  but  if,  as  such,  they 
exceed  their  authority,  or  act  arbitrarily,  carelessly,  or  oppressively, 
they  will  be  liable:  t6.,  3  Wils.  461;  Leader  v.  Moxon,  2B.fyR.  924; 
Thompson  v.  R.  Ex.  Jlssur.  Com.,  16  East,  214;  Jones  v.  Biril,  5 
B.  fy  ^.  837;  3  Bing.  85.  So,  commissioners  of  prize-money  are  liable 
for  not  adjudging  a  prize,  &c.:  Chinotti  v.  Bumstead,  6  T.  R.  646.  And 
a  justice  of  the  peace,  for  refusing  an  examination  on  the  stat  of  hue  and 
cry:  I  Leon.  323.  And  the  Bank  of  England  is  liable  for  delay,  or 
other  misconduct,  as  much  as  a  private  banker:  Sutton  v.  Bank  of 
England,  1  C.  fy  P.  193,  2  Bing.  411,  s.  e. 

If  one  tenant  in  common  misuse,  spoil,  destroy,  or  convert  to  his  own 
use  that  which  he  has  in  common  with  another,  he  is  answerable  to  the 
otheivtn  an  action,  as  for  misfeasance:/?.  Ld. Kenyan,  C.  J.:  Martyn  v. 
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Knowlys^  8  T.  JR.  146.  And  so  with  joint-tenants,  though  they  cannot 
be  sued  for  taking  away  the  chattel:  2  Sound.  47,  f.  g.  Owners  of  a 
party^wall  are  liable,  the  one  to  the  other,  for  tort :  they  are  not,  how- 
ever, tenants  in  common :  Matts  v.  Hawkins,  5  Taunt.  20. 

A  principal  or  master  is  liable  for  the  tortious  acts  of  his  servants  in 
all  matters  done  by  them  in  the  exercise  of  the  authority  that  he  has 
given  them,  whether  such  servant  be  immediately  retained  by  himself^  *< 
or  by  those  whom  he  has  employed ;  and,  however  remote  the  sub-ageof 
may  be  whose  unskilfulness  or  negligence,  &c.  was  the  cause  of  the  in- 
jury, the  liability  may  always  be  traced  to  the  principal,  from  whom  the 
authority  moved :  Bush  v.  Sieinmany  I  B.  fy  P.  444;  5  B.  Sc  C.  547; 
Motley  V.  Oraisfard,  2  H.  Bla.  442;  3  Wils.  317.  But  the  party  would 
not  be  liable  unless  the  person  committing  the  injury  acted  at  the  time 
as  his  servant,  I  East^  106  ;  and  on  this  point  the  liability  often  chiefly 
depends.  And,  in  Lougher  v.  Pointer,  5  B.  Sr  C.  547,  where  tha 
owner  of  a  carriage  hired  of  a  stable-keeper  a  pair  of  horses  to  draw  it 
for  a  day,  and  the  owner  of  the  horses  provided  a  driver,  through  whose 
negligent  driving  an  injury  was  done  to  plt.'s  horse,  the  judges  of  K.  B. 
were  divided  as  to  the  liability  of  the  owner  of  the  carriage.  In  Sam^ 
tnell  V.  fVrightj  5  Esp.  Rep.  263,  where  the  horses  were  hired  to  go  to 
Windsor,  the  owner  of  the  horses  was  held  liable,  because  they  were 
under  the  care  and  direction  of  his  servants.  The  carriage  belonged  to 
the  traveller,  the  Marchioness  of  Bath.  In  the  case  of  Sir  Henry 
Houghton^  where  he  hired  horses  to  draw  his  carriage  travelling  post, 
he  was  held  not  to  be  answerable  for  accidents  produced  by  the  miscon- 
duct of  the  drivers:  cited  4  B.  fy  C.  550,  and  referred  to  by  Abbott,  C. 
J.,  575.  And,  in  Dean  v.  Branthwaite,  where  a  dispute  arose  between 
the  owner  of  the  carriage  and  the  owner  of  the  horses,  which  he  hired, 
Ld.  Ellenb.  said,  <<  that  a  person  who  hires  horses  under  such  circum- 
stances has  not  the  entire  management  and  power  of  them^  but  that  they 
continue  under  the  power  and  control  of  the  stable-keeper's  servants, 
who  were  entrusted  with  the  driving.  And,  in  Croft  v.  Mison,  4  B. 
tr  A*  590,  where  the  pits,  hired  a  chariot  for  the  day,  appointed  the 
coachman,  and  furnished  the  horses,  it  was  held  they  were  correctly 
described  as  owners  and  proprietors.  But,  if  a  servant  wilfully  commit 
an  injury,  the  master  is  not  liable :  1  East,  106.  "  Therefore,  if  a  ser- 
vant driving  a  carriage,  in  order  to  effect  some  purpose  of  his  own,  wan- 
tonly strike  the  horses  of  another,  the  master  is  not  liable ;  but,  if,  in 
order  to  perform  his  master's  orders,  he  strikes,  but  injudiciously,  and 
in  order  to  extricate  himself  from  a  difficulty,  that  will  be  negligent  and 
careless  conduct,  for  which  the  master  will  be  liable,  being 
*an  act  done  in  pursuance  of  the  servant's  employment:"/?,  cu-  [*3603 
riam,  Croft  v.  Jllison,  4  B.  fy  Jl.  592. 

An  agent  or  servant  cannot,  in  general,  be  sued  for  any  neglect  or 
nonfeasance  which  he  is  guilty  of,  when  it  is  committed  on  behalf  of,  and 
under  the  express  or  implied  authority  of,  his  master:  12  Mod.  488; 
Say.  41 ;  Wilson  v.  Peto  and  others^  6  Moo.  47.  Thus,  if  a  coach- 
man lose  a  parcel,  his  master  alone  is  liable;  so,  a  servant  is  not  liable 
for  deceit  on  the  sale  of  goods,  or  for  a  false  warranty,  Co.  D,,  Case  for 
Deceit,  B.  3  P.  W.  379 ;  nor  can  an  action  be  supported  against  an  at* 
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tomey  for  a  xnalicions  arrest,  1  Mod.  209^  Roll  M.  95,  Barfxr  ▼. 
JBrahanij  3  fTih.  379,  Carrol  v*  JSird^  2  Esp.  Sep.  202,  unless  be  ex- 
ceed the  line  of  his  duty:  Crozer  v.  Pilling^  4  B,  6r  C.  26.  And, 
where  under-sheriJSTs  or  bailiffs,  acting  under  the  express  or  implied 
axtthor^ty^  of  the  sheriff,  Taylor  v.  Sifcy,  9  Price,  387,  Bowd^n  v. 
Waithman^  5  Moo.  183,  commit  a  tort,  the  action  should  not  be  against 
them^  but  the  sheriff:  Cameron  v.  Reynolds,  Cowp.  403;  8  T.  B, 
151  ;  Sanderson  v.  Baker,  2  W.  Bla.  R.  632,  911.  And  no  action  is 
sustainable  against  an  intermediate  agent  for  the  negligence,  &c.,  of  a 
sub-agent,  but  the  principal  is  liable.  Stone  v.  Cartwright,  6  T.  R.  411, 
Bush  V.  Steinman,  I  B.fy  P.  405,  Cameron  v.  Reynolds,  Cowp.  406, 
2  B.  fy  P.  438 ;  nor  is  a  person  employed  to  do  work  for  another  liable, 
though  the  work  be  so  badly  done  as  to  injure  a  third  person,  ib.',  but,  if 
he  personally  interfered  and  caused  the  injury,  he  would  be  liable : 
iVilson  V*  Peto,  6  Moo.  47;  2D.  fy  R.  33.  As  to  agents  of  government 
discharging  a  public  duty,  and  not  acting  for  their  own  benefit,  they  are 
not  liable  for  the  misconduct  of  such  persons  as  they  are  obliged  to  em- 
ploy; and  the  doctrine  of  respondeat  superior  does  not  apply.  Hall  yt 
Smith,  2  Bing.  159,  Nicholson  v.  Mounsey,  15  East,  384;  but  the 
action  must  be  against  those  persons  whose  negligence  occasioned  the 
injury.  Agents,  howerer,  are  liable  who  order  any  thing  to  be  done  not 
within  the  scope  of  their  authority,  or  are  themselves  guilty  of  negli- 
gence in  doing  that  which  they  are  empowered  to  do:  2  Bing.  159. 

The  liability  attaching  to  the  owner  of  animals  varies  with  their  par- 
ticular species.  In. the  case  of  such  as  are  not  naturally  inclined  to  com- 
mit mischief,  as  dogs,  horses,  and  other  domestic  animals,  a  previous 
mischievous  propensity  must  be  shown,  and  the  scienter  clearly  estab- 
lished, or  that  the  injury  was  attributable  to  that  or  some  other  neglect 
on  the  part  of  the  owner;  and  case,  and  not  trespass,  is  the  proper 
remedy:  12  Mod.  333;  Mason  v.  Keeling,  1  Ld.  Raym.  008;  Cro. 
Car.  254;  2  Salk.  662.  With  respect  to  cattle,  as  their  propensity  to 
roam  and  trespass  on  other  persons'  land  is  notorious,  the  owner  will  be 
answerable,  ib..  Rex  v.  Huggins,  2  Ld.  Raym.  1583;  but  no  action 
lies  for  damage  done  by  animals /£r»  naturm  escaping  from  the  land  of 
one  person  to  that  of  another:  Cro.  Car.  387;  1  Burr.  259\  5  Co.  104, 
6;  see  further,  J505/,  ^^  Nuisance.*^ 

In  cases  where  a  man  is  in  possession  ot  real  property,  he  must  take 
care  that  his  property  is  so  us^d  and  managed  that  other  persons  are  not 
injured,  and  that  whether  his  property  be  managed  by  his  own  immedi- 
ate servants,  or  by  contractors,  or  their  servants.  The  injuries  done 
upon  land  or  buildings  are  in  the  nature  of  nuisances,  for  which  the  oc- 
cupier ought  to  be  charged,  when  occasioned  by  any  acts  of  persons 
whom  he  brings  upon  the  premises:  p.  Littledale,  J.,  Laugher  t« 
Pointer,  5  B.  fy  C.  660.  In  Littledale  v.  Ld.  Lonsdale,  2  H.  Bla. 
299,  and  Stone  v.  Carivmght,  6  T.  R^  411,  it  was  held,  that  the  owner 
of  a  mine  (and  not  his  agent)  is  answerable  to  the  person  whose  property 
znay  be  injured  by  the  improvident  manner  of  working  it,  on  the  prin- 
ciple that  "  whatever  is  done  for  the  working  of  my  mine,  or  the  repair 
of  my  bouse,  by  persons  mediately  or  immediately  employed  by  me, 
may  be  considered  as  done  by  me.    I  have  the  control  of  all  that  belongs 
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to  mj  land  or  my  house ;  and  it  is  my  fault  if  I  do  not  so  exer- 
cise my  authority  as  to  prevent  injury  *to  another:"  p.  M-  [*351] 
bott^  C  Jl,  4  J?.  fyC.  576.  But  t<^  the  mere  ownership  of 
movable  property  this  liability  does  not  attach;  as  it  may  be  sent  out 
into  the  world,  and  conducted  by  other  persons.  Actions  of  this  nature 
should  therefore  generally  be  against  the  tenant  or  person  in  possession, 
Chietham  v.  Hampsoriy  4  T. \ff .  318,  unless  the  landlord  superintended 
the  repairs,  be,  Leslie  v.  Pounds^  4  Taunt  649 ;  and,  if  the  landlord 
erects  the  nuisance  and  demises,  he  is  liable,  as  the  demise  is  a  continua- 
tion of  the  nuisance,  2  Salk.  460,  Bush  v.  Steinmanj  \  B.  fy  P.  409 ; 
or  where  he  covenants  to  repair :  Payne  v.  Rogers^  2  H.  Bla.  349. 

With  respect  to  the  number  of  the  parties  to  be  sued,  and  who  rriay 
hejoinedy  where  different  persons  have  been  jointly  concerned  in  a  tor- 
tious act,  the  party  injured  may  bring  one  action  against  all  jointly,  or 
may  sue  each  in  a  separate  action:  Sutton  v.  Clarke^  6  Taunt.  34) 
SeottY.  Godwin^  \  B.  fy  P.  73.    And  in  these  injuries,  as,  for  compos- 
ing and  publishing  a  libel,  2  Sound.  117,  2  Burr.  985^  for  not  setting 
out  tithe,  Carth.  361;  so,  if  two  persons  procure  a  person  to  be  indicted 
falsely,  Latch^  262;  so  against  bailiffs  or  other  officers  for  a  joint  tort: 
Cowp.  192.     All  persons  liable,  as  co-proprietors,  for  the  acts  of  their 
servants  or  partners,  may  be  joined,  Moreton  v.  Hardem^  4  B.  4*  C 
228 ;  as  the  act  of  one  is  the  act  of  all  the  partners.     And,  in  these  cases, 
the  joinder  of  more  persons  than  were  liable  constitutes  no  objection, 
and  one  may  be  acquitted,  and  a  verdict  taken  against  the  others,  3  East, 
62,  1  M.  8r  S.  589,  but  not  after  judgment :  Tidd,  711,  903.     If  the  pit. 
elect  to  sue  one  only  for  a  tort  committed  by  several,  he  cannot  plead 
the  nonjoinder  of  the  others,  or  take  any  advantage  of  such  nonjoinder: 
Sutton  V.  Clarkej  6  Taunt.  29;  1  Saund.  291,  rf.;  Mitchell  v.  Tar- 
butty  5  71  S.  649.     But  this  only  applies  to  the  case  of  torts ;  for  it  ap- 
pears that,  if  the  case  be  grounded  on  a  particular  contract  j  the'action 
will  be  subject  to  the  same  rules  of  law  as  if  brought  in  assumpsit :  Bre- 
therton  v.  Wood,  3  B.fy  B.  62;  Leslie  v.  fVilson,  ib.  171 ;  Powell  v. 
Lay  ton,  2  N.  R.  365 ;  Max  v.  Roberts^  12  East,  89,  365 ;  Oovett  v. 
RadnidgCf  3  East,  62.     See  ante.     A  recovery  against  one  of  several 
parties  to  a  joint  tort  often  precludes  from  proceeding  against  another 
party  not  included  in  the  former  action;  as,  where  pit.  had  recovere4 
against  bis  servant  for  leaving  his  service,  it  was  held  he  could  not  re- 
cover against  a  person  who  enticed  him  away^iJirtf  v.  Randall,  3  Burr. 
1345,  1  fV.  Bl.  R.  387,  s.  c. :  and  it  is  usual  to  apply  to  the  court  to  stay 
the  proceedings  :  Williams  v.  Brown,  2  B.fy  P.  71.  But  the  evidence 
should  be  the  same,  and  not  on  different  occasions :  t&.,  Chregson  v. 
M^Taggert,  1  Camp.  415.     Where  the  torts  are  distinct,  a  joint  action 
against  two  or  more'cannot  be  maintained,  as  two  persons  cannot  be  se- 
parately liable  unless  they  would  be  jointly  liable ;  Laugher  v.  Pointer, 
5  B.  ^  C.  559.     So,  no  action  lies  against  several  persons  for  speaking 
the  same  words,  as  the  words  of  one  cannot  be  the  words  of  another : 
Palm.  313;  Cro.  J.,  647;  1  Bulst.  15.    And,  if  several  persons  bo 
joined  where  the  tort  could  not  in  point  of  law  be  joint,  they  may  demur, 
and,  after  verdict,  they  may  move  in  arrest  of  judgment,  or  bring  a  writ 
of  error,  Barnard  v.  Gostling,  I  N.  R.  245,2  Saund,  117,  &c.;  but  the 
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At  may  obviate  the  objectioa  by  taking  a  verdict  against  one  only,  or 
y  atisessing  the  damages  separately,  and  entering  a  nolle  prosequi  be- 
fore judgment.  Where  the  action  is  against  a  tenant  in  common,  joint 
tenant,  or  co-parcener,  for  any  thing  respecting  their  land,  it  should  be 
joint,  and  it  will  be  bad  in  abatement:  1  Sound.  291,  e. 

Though  ah  assignee  is  not  liable  for  torts  before  he  came  to  the  estate, 
he  will  be,  in  many  cases,  during  his  possession,  and  even  after  he  has 
assigned  his  interest;  and  there  is  no  privity  of  estate.  Therefore, 
where  a  lessee  by  deed-poll  assigned  his  interest  in  the  demised  pre- 
mises to  A.,  subject  to  the  payment  of  rent,  and  the  performance  of  the 
covenants  contained  in  the  lease,  A.  took  possession  and  occupied  the 
premises  under  this  assignment,  and,  before  the  expiration  of 
r*3d2]  the  term,  assigned  to  a  third  ^.person,  and  the  lessor  sued  the 
lessee  for  breaches  of  covenant  committed  during  the  time  that 
A-  continued  assignee  of  the  premises,  and  recovered  damages  against  the 
lessee;  it  was  held,  that  the  lessee  might  maintain  an  action  on  the  case, 
founded  in  tort,  against  A.,  for  having  neglected  to  perform  the  cove- 
nants during  the  time  he  continued  assignee,  whereby  the  lessee  sustain- 
ed damage:  Burnett  and  others  v.  Lynch^  5  B.  fy  C.  589.  And,  where 
a  tenant  for  years  erects  a  nuisance,  and  makes  an  under-lease  to  B.,  an 
fiction  lies  against  either :  2  Salk,  460.  Case,  in  nature  of  waste,  lies 
against  a  tenant  for  years  after  the  expiration  of  his  term :  Kinlyside  v. 
Thornton^  2  TV.  Bl.  i?.  1111. 

The  proof  fq^  pit,  in  an  action  against  executors,  bankrupts,  assignees 
of  bankrupts,  insolvents,  husband  and  wife,  &£c.,  will  be  found  under 
those  titles. 

Proof  of  Damages^  The  pit.  must,  in  all  cases,  be  prepared  to  prove 
the  amount  of  the  damages  he  has  sustained,  that  they  were  sustained 
beforOiaction  brought,  or  before  the  time  when  the  declaration  appears 
to  have  been  filed :  2  Saund.  171,  n.  If  any  have  accrued  since,  if  deft, 
can  be  procured  to  consent  at  the  trial  to  their  being  taken  into  consi-i 
deration  by  the  jury  in  their  verdict,  on  condition  of  no  action  being 
brought  for  them,  this  is  desirable.  The  nature  of  the  proof  must  depend 
on  the  facts  stated  in  the  declaration.  The  statement  of  the  damages 
being  larger  than  the  proof  will  not  prejudice. 

Proqf  under  Special  Flea  or  DefenceJ]  Where  an  issiue  is  taken 
on  U  special  pica,  and  the  general  issue  is  also  pleaded,  the  pit.  must  not 
only  be  prepared  to  prove  dl  that  is  required^of  him  by  the  generair  issue, 
but  also  what  is  required  m  him  in  the  issue  taken  on  the  special  plea. 
When  a  special  plea  fs  pleaded  without  the  general  issue,  so  as  to  admit 
all  the  other  facts  but  what  are  desired  by  such  special  plea,  then  no 
proof  of  such  admitted  facts  need  be  adduced  :  and  the  proof  will,  in 
general,  then  consist  of  ai^  answer  to  the  special  plea,  and  the  amount  of 
Uie  damages.  As  to  special  references,  see  the  titles  thereof  throughout 
the  work. 

As  to  who  is  to  begin  to  prove  the  issue,  see  ante^  152. 

Evidence  for  Defendant. 

We  have  already  seen  under  what  plea  deft,  may  avail  himself  of  his 
defence,  ante^  344-5,  and  evidence  should  be  adduced  accordingly. 
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Defences.']  The  several  defences  consist 'in  denying,  and,  as  &r  as 
possible,  disproving,  1st,  the  plt.'s  right  to  sue,  his  legal  right  not  hav- 
ing been  affected,  ante,  346;  or  to  show  that  too  many  persons  are  pits., 
ante,iS47 ;  or  that  pit.  is  a  mere  assignee,  and  has  no  right  to  sue,  ante, 
346-7 ;  or  that  the  party  who  should  have  sued  is  dead,  ante,  347 ;  or 
that  the  pit.  is  disabled  from  suing,  as  being  a  bankrupt,  insolvent,  antej 
347^  feme  covertCj  &c.:  see  those  titles.  2.  That  the  defendant  was  not 
the  party  who  committed  the  injury,  ante^  848 ;  or  that  he  was  a  mere 
agent,  ante,  350;  or  that  the  real  wrong-doer  is  dead;  or  that  the  deft, 
is  discharged  by  bankruptcy,  insolvency,  or  is  a/cm«  coDerte:  see  those 
titles.  3.  That  the  action  is  misconceived,  and  should  not  have  been  ia 
case,  anie^  836 ;  or  that  it  is  brought  too  ^oon.  4.  That  there  is  a  vari- 
ance between  the  inducement  or  injury,  &c.,  and  the  proof.  5.  That 
deft,  is  discharged  by  the  Statute  of  Limitations,  award  and  satisfaction, 
from  recovery,  &c. :  see  those  and  other  titles.  6.  Deft  should  be  pre- 
pared to  reduce  the  damages. 

OOP- 
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Decree  Or  Judgment  in;  Effect  and  Proof  of.]  A  decree  or  judg- 
ment in  this  court  is  admissible  in  evidence  in  the  same  manner  as 
judgment  in  other  courts:  B,  N.  P.  243 ;  post^  ^^ Judgment. ^^ 

It  may  be  proved  by  an  exemplification,  or  by  a  bworn  copy,  or  by  a 
decretal  order  in  paper,  with  proof  of  the  bill  and  answer,  Trowel  v. 
Castle,  1  Keb.  2l,B.N.P.  244 ;  but  it  has  been  held,  that  the  bill  and 
answer  need  not  be  proved,  if  they  are  recited  in  the  decretal  order:  ib.^ 
Com.  D.  Ev.  C.  1.  However,  the  rule  generally  laid  down  seems  to 
be,  that  where  a  party  intends  to  avail*  himself  of'  the  contents  of  a  de- 
cree, and  not  merely  to  prove  an  extrinsic  fact  (as  that  the  decree  was 
made  by  the  court),  he  ought  regularly  to  give  in  evidence  the  whole 
proceeding  on  which  the  decree  is  founded.  "  The  whole  record,"  says 
C  6.  Comyn,  ^^  which  concerns  the  matter  in  question,  ought  to  be  pro- 
duced :"  Com.  Dig.  Ev.  A.  4 ;  1  Phil.  Ev.  373. 

Bill  in^  Effect  and  Proof  of.]  A  bill  in  chancery  is  only  ^vi^ence, 
in  the  courts  of  law,  to  show  that  such  a  bill  did  exist,  and  that  certain 
facts  Were  in  issue  between  the  parties,  in  order  to  introduce  in  evi- 
dence the  answer,  or  the  depositions  of  witnesses  i  Ld.  Ferrers  v.  Shir- 
ley, Fitzgib.  196;  B.  N.  P.  233.  It  is  not  admissible  to  prove  any 
facts,  either  alleged  or  denied,  in  the  bill ;  therefore,  a  bill  in  equity,  or 
depositions,  cannot  be  received  in  evidence  on  the  trial  of  an  action  of 
ejectment  against  a  party  not  claiming  or  deriving  in  any  manner  under 
the  pit  or  deft,  in  equity,  either  as  evidence  of  the  facts  therein  deposed 
to,  or  as  declarations  respecting  pedigree:  Bowerman  v.  St/bourn, 
7  T.  B.  2.  But  Ld.  Eenyon  is  reported  to  have  admitted  a  bill  filed  by 
an  ancestor  to  be  evidence  of  a  pedigree  there  stated  as  a  declaration  in 
the  family,  Taylor  v.  Cole,  ib.  3,  a.;  and  there  may  be  other  exceptions 
to  the  above  general  rule,  against  the  admissibility  of  the  bill  as  evi^ 
denee. 
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As  to  proof  of  the  bill; -proof  of  a  decree  reciting  the  bill  and  answer 
will  sufiSce :  Com.  D.  Evid,  C.  1.  Evidence  of  the  bill  only  will  be  of 
no  avail ;  the  subsequent  proceedings  also,  or  the  answer,  must  be 
proved:  B.  N.  P.  235^  1  Sid.  221;  Bowerman  v.  Syboum,  7  21  B. 
3,  supra, 

•Answer  tn,  Effect  and  Proof  of]  An  answer  in  chancery  is  evi- 
dence as  an  admission  upon  oath,  Gilb.  Ev.  106,  and  is  strong  evidence 
against  the  party  making  jt,  but  is  not  evidence  against  other  parties: 
Ooodright  v.  Moss,  Cotop.  591.  Therefore,  if  a  person  makes  an  ad- 
mission in  his  answer  which  is  prejudicial  to  his  estate,  it  is  not  evidence 
against  his  alienee,  Salk.  286,  unless  the  pit  himself  make  it  so,  by  pro- 
ducing it  first:  B.  N.  P.  238.  As,  in  an  issue  out  of  chancery  to  try 
the  terms  of  an  agreement,  which  was  proved  by  one  witness,  but  deni^ 
by  the  deft,  the  witness  being  dead  before  the  trial,  the  pit  was  under 
the  necessity  of  producing  the  bill  and  answer,  in  order  to  read  his  depo- 
sition, and  by  that  means  made  the  whole  answer  evidencjg,  which  was 
accordingly  read  by  the  deft.:  Bourn  v.  Sir  Thomas  Whitmore,  Salop^ 
1747.  The  answer  of  a  guardian,  though  purporting  to  be  that  of  the 
minor,  is  not  evidence  against  the  minor.  But  it  was  held,  that  an  an- 
swer, purporting  to  be  an  answer  of  a  minor  by  a  mother  and  guardian, 
may  be  read  against  the  mother  in  another  cause,  in  which  she  is  de- 
fendant in  her  own  capacity:  Beaslej/  v.  Magrath,  2  Sch.  fy  Ltf.  34. 
An  answer  by  one  deft,  is  not  evidence  against  his  co-deft.,  as  no  one  is 
bound  by  the  acts  or  declarations  of  another,  without  his  assent :  Wych 
V.  Mtalf  S  P.  Wms.  311;  12  ^e*.  361.  But  an  admission, 
[^f954]  by  one  of  two  partners  concerning  the  'partnership  liabilities, 
is  gdod  evidence  to  charge  the  other  partner,  in  an  action 
against  him  alone:  JVood  v.  Braddickj  1  Taunt .  104;  Grant  v.  Jack- 
son) Pea.  203 ;  Lucas  v.  De  la  Cour,  I  M.  ^  S.  250.  The  answer  of 
*a  party  is  evidence  against  one  who  claims  under  him.  Thus,  in  an 
action  for  setting  out  tithe,  copies  of  a  bill  and  answer  in  a  suit  by  the 
vicar  for  the  tithe  hay,  against  J.  C,  then  occupier  of  the  close,  and 
from  whom  the  deft  purchased,  denying  the  vicar's  right,  and  setting 
up  a  right  in  the  ancestor  of  the  pit,  were  held  to  be  evidence  against 
the  deft  5  Countess  of  Dartmouth  v.  Roberts,  16  East,  334.  It  seems 
doubtful  whether  the  answer  of  a  married  woman  can  be  used  in  evi- 
dence against  her,  in  an  action  after  the  husband's  death,  on  the  ground 
that,  being  under  the  control  of  the  husband,  she  is  not  a  free  agent : 
Wrottesley  v.  Bendish,  3  P.  W.  237. 

An  answer  must  be  taken  entire  and  unbroken;  therefore,  the  party 
who  reads  ^  lanswer  makes  the  whole  of  it  evidence^  Bac.  M,  Evid. 
622,  5  Mod.  9,  3  Salk.  153;  and,  if,  upon  exceptions  taken,  a  second 
answer  has  been  put  in,  the  deft  may  insist  upon  having  that  read,  to 
explain  what  he  swore  in  the  first  answer :  B.  N.  P.  287.  Where  the 
answer  charges  the  deft  by  the  admission  of  one  fact,  and  also  dis- 
charges him  by  the  statement  of  a  distinct  and  further  faat,  the  rule  has 
been  said  to  be,  that  what  is  admitted  need  not  be  proved  by  the  pit, 
but  the  deft.,  must  make  out  his  fact  in  discharge:  Bowerman  v.  Sy- 
bourn,  2  Esp.  Sep.  499.  Although  deft  may  insist  on  having  the 
whole  read,  that,  by  comparing  the  parts  with  each  other,  the  precise 
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meaning  and  eittent  of  admissions  may  be  niere  correctly  aaceriained, 
those  parts^  howerer,  which  he  does  not  state  frqm  his  own  knowledge, 
but  on  hearsay,  will  not  be  received  either  ft  eridence  for  or  against 
him :  Soe  d.  Pellatt  v.  Ferness,  2  B.  ^  P.  54$-8*  Where  an  answer 
is  produced  merely  for  the  purpose  of  showing  the  incompetency  of  a 
witness,  who  has,  in  hi^  answer,  admitted  himseJf  interested  in  the  event 
of  the  cause,  that  part  only  is  to  be  read  which  states  the  ground  of  inte- 
rest, Spavin  v.  Drax,  B.  N.  jP.  238 ;  for,  if  the  witness  be  incompe- 
tent, his  evidence  ought  not  to  be  received  in  any  form :  on  the  other 
hand,  if  he  is  competent,  he  ought  to  be  examined,  mva  voce,  in  opea 
court:  Phil.  Ev.  342. 

As  to  the  proof  of  the  answer,  it  cannot  be  regularly  given  in  evi« 
dence  without  proof  of  the  bill;  for,  without  the  bill,  there  does  not 
appear  to  be  a  cause  depending ;  but,  if  there  be  proof  by  the  proper 
officer  that  the  bill  has  been  searched  for  in  the  office,  and  cannot  be 
found,  the  answer  has  been  allowed  to  be  read,  without  a  sight  of  the 
bill :  Oilb.  Ev,  49.  As  the  defence  in  chancery  is  upon  oath,  it  vniM 
be  presumed,  in  ordinary  cases,  that  the  answer  was  sworn  to  by  the 
deft.:  PhiL  Ev.  373.  An  answer  offered  in  evidence,  merely  as  an  ad- 
mission of  the  party  on  oath,,  is  sufficiently  proved  by  an  examined 
copy,  without  proof  of  a  decree  or  of  the  party's  handwriting :  Lady 
Dartmouth  v.  Roberta,  16  East,  334.  Where  a  witness  in  a  trial  at 
law  gave  evidence  at  variance  with  what  he  had  previously  sworn  in  an 
answer  in  chancery,  it  was  held  that  an  examined  copy  ih  that  answer, 
was  admissible  to  contradict  him  :  Ewer  v.  Ambrose,  4  M.  4*,  C,  25. 

Depositions  in.  Effect  and  Proof  of]  Deposition*  in  ^ncery, 
taken  by  the  officers  of  the  court,  or  taken  by  commissioners  specially 
appointed  for  the  purpose,  may  be  given  in  evidence  in  an  action  kt  com- 
mon law,  between  the  same  parties,  and  on  the  same  matter,  provided, 
the  deponent  is  not  in  a  state  to  give  evidence  himself;  |ind  evidence 
must  be  adduced  at  the  trial,  to  show  a  sufficient  reason  for  hiq  nbn-ap- 
pcarance :  as,  that,  he  is  dead,  Fry  v.  Wood^  1  ^tk.  445,  Benon  v.  Olive, 
2  Str.  920 ;  or  that  he  cannot  be  foond,  after  diligent  search,  t&.;  or  that 
he  is  unable  to  attend,  though  subposnaed^  Luttrel  v.  Reynel,  1  Jidod. 
283,  2  Ld.  Raym,  1166;  or  that  he  is  at)sent  from  the  country,  or  not 
within  the  process  of  the  court,  1  ^tk.  445 ;  or  that  he  is  kept 
away  by  the  absence  *of  the  other  party :  B.  N.  P.  243.  And,  [*365] 
where  the  witness  had  actually  sailed  on  a  voyage,  the  deposi- 
tions were  allowed  to  be  read,  though  the  vessel  was,  at  the  time  of  trial, 
driven  back  into  port  by  contrary  winds,  Fonsick  v.  Agar,  6  Esp.  Rep. 
92 ;  but  it  is  not  sufficient  that  the  witness  is  a  seafaiiog  ii(u\n,  and  that 
he  lately  belonged  to  a  vessel  lying  at  a  certain  place,  without  proving 
that  some  effort  has  been  recently  made  to  procure  his  attendance :  Faf^ 
coner  v.  Hanson,  1  Camp.  172.  But,  when  taken  on  interrogatories 
under  a  commission,  they  are  not  evidence,  without  production  of  the 
commission,  unless  the  depositions  are  of  long  standing:  Bayley  v.  fFy^ 
lie,  6  Esp.  Rep.  85.  ' 

Depositions  cannot  generally  be  admitted^  without  proof  of  the  whole 
record,  bill,  and  answer,  &c.;  for,  as  they  are,  in  general,  evidence  upon 
the  same  points  between  the  same  parties,  or  those  who  claim  under 
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iheiDy  it  must  appear  that  there  is  a  cause  depeuding,  and  also  be  shown 
who  were  file  parties  to  the  suit,  and  what  are  the  points  in  issue,  as  de- 
positions :  Hard.  472,  €HB>.  Ev.  55.  Where  the  Court  of  Chancery,  on 
directing  a  trial  at  law,  makes  an  order  that  the  depositions  of  a  witness 
shall  be  read,  the  proof  of  the  bill  and  answer  will  be  dispensed  with. 
This  order  is  not  made  for  the  purpose  of  making  that  admissible  in  evi* 
dence  which  iff  not  strictly  admissible  in  courts  of  common  law,  15  Ves. 
176;  but  it  must  be  shown  that  the  witnesses  are  unable  to  attend,  and 
the  court  of  law  will  read  them,  being  under  such  order,  without  going 
throu^  the  regular  and  strict  course,  by  proving  the  whole  record,  bill, 
answer,  &c.:  Palmer  v.  Ld.  Aylesbury^  15  Ves.  176 ;  1  V.  fy  B.  340. 
See  further,  post,  ^'Depositions/^ 

Identity  of  Parties.]  Some  proof  of  the  identity  of  the  parties 
should  be  given :  a  witness  who  can  prove  the  signature  of  the  defL  to 
the  original  answer,  will  be  sufficient,  though  it  be  produced  in  court : 
Dartnall  v.  Howard,  \  R.fy  M.  169.  And  it  is  prima  facie  sufficient, 
if  4.he  name  and  description  at  law  agree  with  the  name  and  description 
of  the  party  answering  in  equity :  Hennell  v.  Z^on,  1  B,  Sf  Ji.  182. 

-^©^ 

CHARACTER. 

MoBAL  CniJiACTER  of  Parties  to  Suit^  when  Evidence  as  to  is  •^d- 
misiibky  ^355. — Of  Third  Persons,  as  fVitnesses,  fyc.  when 
Evidence  as  to  is  Admissible,  356. 

Official  or<Sp£cial  Cha&acteb,  as  Public  Officers,  Exec^torSf  ^c, 
how  proved,  356. 


MoBAL  Charact£b  of  Parties  to  Suit,  when  Evidence  as  to  is 
Jldmissible,']  It  is,  in  general,  only  when  the  character  of  a  party  to 
the  suit  is  directly  in  issue,  that  evidence  in  support  of  it  is  admissible. 
In  ah  action  for  slander,  imputing  felony  to  the  ph.,  to  which  deft 
pleaded  in  justification  of  the  slander,  averring  that  the  charge  of  felony 
was  true,  it  was  held  that  evidence  of  general  good  character  was  not 
admissible  for  the  pit;  Jibbott,  C.  J.,  observing,  "That,  if  such  evi- 
dence was  to  be  admitted  on  the  part  of  the  pit,  then  the  deft  must  be 
allowed  to  go  into  evidence  to  prove  that  the  pit  was  a  man  of  bad  cha- 
racter. It  made  no  difference  whatever  as  to  the  admissibility  of  such 
evidence,  that  there  was  a  special  justification  :"  Cornwall  v.  Richard- 
son, R,  ir  M.  305;  but  see  King  v.  Waring,  5  Esp,  Rep.  13.  And  so, 
in  an  ejectment  by  an  heir  at  law,  to  set  aside  a  will  for  fraud 
[*356]  and  imposition  committed  by  the  deft,  he  ♦will  not  be  permit- 
ted to  call  witnesses  to  prove  his  general  good  character :  Faro 
T.  Hicks,  Bull.  N.  P.  296 ;  and  see  2  B.fy  P.  532,  where,  in  the  cross- 
examination  of  a  witness,  he  was  questioned  as  to  the  pit's  being  a  per- 
son of  dissipated  character,  and,  on  its  being  denied  by  the  witness,  other 
evidence  was  attempted  to  be  adduced  to  show  the  general  good  character 
of  the  ph.,  Ld.  Kenyon  refused  to  admit  it ;  observing,  "  That  though  the 
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cross-examination  of  the  pit's  witnesses  had  been  directed  to  impeach 
the  character  and  conduct  of  the  pit,  he  did  not  think  that  that  autho- 
rized him  to  break  through  the  rule  of  evidence,  by  going  into  evidence 
of  character,  as  that  character  stood  unimpeached  by  the  testimony  of 
the  witness  examined,  who  had  denied  the  imputation  intended  to^be 
conveyed."  King  v.  Francis^  3  Esp.  116. 

In  mitigation  of  damages,  evidence  has  been  permitted  on  the  part  of 
the  deft  to  show  the  bad  character  of  the  pit  ;  as,  in  an  action  of  slan- 
der, evidence  was  held  to  be  admissible  that  the  pit.  was  generally  sus- 
pected of  the  crime  imputed  to  him,  f-*—  v.  Afoor,  \  M.  fy  S.  284  ; 

'*  and  certainly  a  person  of  disparaged  fame  is  not  entitled  to  the  saiaie 
measure  of  damages  with  one  whose  character  is  unblemished  ;  and  it  is 
competent  to  show  that  by  evidence :''  p,  Ld,  EUenb.y  ib,  ;  and  see 
Earl  of  Leicester  v.  fValier^  2  Camp.  251.  In  actions  for  crim.  con. 
with  pit's  wife,  evidence  of  her  having  eloped  with  other  men,  or  that 
the  husband  had  turned  her  out  of  doors,  and  refused  to  maintain  her, 
and  that  he  kept  company  with  other  women,  or  that  he  was  acquainted 
with  and  consented  to  the  deft's  familiarities  with  her,  is  proper  in 
mitigation  of  damages :  Bull.  N.  P.  27  ;  Bromley  v.  Wallace^  4  Esp* 
Rep.  237  ;  Wyndham  v.  Wycombe^  ib.  16  ;  Duberley  v.  Oanning, 
4  T.  R.  eSlypost.  But,  according  to  the  late  case  of  Jones  v.  Stevens, 
11  Pricey  325,  this  doctrine  is  not  only  doubtful,  but  positively  denied 
to  be  correct ;  and  it  was  there  decided,  that  general  evidence  of  bad  cha- 
racter will  not  be  allowed,  even  in  mitigation  of  damages.  In  an  actiM 
for  malicious  prosecution,  deft  gave  in  evidence  probable  cause ;  in  addi- 
tion to  which,  he  proposed  to  show  the  notorious  bad  character  of  the  pit ; 
and  Ld.  Kenyon  held,  '^  That  the  question  might  be  put  in  a  general  way, 
whether  the  pit  was  not  a  man  of  bad  character  ;  but  particular  instances 
could  not  be  asked  by  deft's  counsel,  thoueh  they  might  by  the  pit's  : 
Rodriguez  v.  Tadmire^  2  Esp.  Rep.  721.  In  a  case  of  seduction  of  pit's 
daughter,  it  was  proved  by  deft  that,  previously  to  her  acquaintance 
with  him,  she  had  had  a  child  by  another  man  :  Ld.  Ellenb.  held,  evi- 
dence of  general  good  character  was  still  inadmissible,  but  that  pit  was 
restricted  to  disproving  the  specific  breach  of  chastity  alleged  on  the 
part  of  the  deft  :  1  Cotvp.  45^.  And,  in  an  action  for  crim.  con.  or 
seduction,  evidence  of  general  good  character  cannot  be  adduced  until 
it  be  impeached  by  the  opposite  party  :  Bamfield  v.  Massey^  1  Camp. 
460  ;  Dodd  v.  NorriSy  3  Camp.  519. 

Moral  Character  of  Third  Persons,  or  Witnesses,  fyc.'\  The  cha- 
racter of  third  persons  is  frequently  admissible,  as  affording  e  presump- 
tion with  respect  to  a  disputed  fact :  2  Stark.  Ev.  368.  But  evidence 
to  support  the  character  of  a  witness  is  not  admissible,  unless  fraud  is 
expressly  imputed  to  him :  Bishop  of  Durham  v.  Beaumont^  1  Camp. 
207.  And  evidence  of  the  conduct  of  deceased  witnesses  has  been  ad- 
mitted to  attach  credit  to  their  testimony,  or  to  destroy  its  effect : 
Wright  v.  Littler^  3  Burr.  1245.  And,  in  the  case  of  attesting  wit- 
nesses, evidence  is  admissible  for  the  purpose  of  showing  what  credit 
could  be  attached  to  their  attestation  when  alive  :  Stevenson  v.  Walker, 
3  Esp.  Rep.  284,  4  Esp.  Rep.  50,  1  Camp.  207  ;  and  so,  in  a  question 
of  illegitimacy,  after  probable  evidence  of  non-access,  proof  will  be  al- 
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lowed  that  the  mother  was  a  woman  of  ill  fame :  PendreU  ▼.  PendrtUj 
Str.  925  ;  Salk.  120. 
,  *Oppicial  or  Spiciac  Charactsr,   m  Public  Offieersy 

.  [^357]  Executors^  fyc.  how  proved.]  The  official  character  of  public 
persons  is  sufficiently  established  ineVidence  by  proof  of  their  act- 
ing in  those  capacities,  as  in  the  case  of  peace-officers,  justices  of  the  peace, 
and  constables :  Berryman  v.  Wise^  4  7L  R.  366 ;  GordorCs  case^ 
Leach,  581  ;  Sex  v.  Shelley,  Leach,  381,  n.  In  an  action  by  a  phy- 
sician for  slander,  where,  in  the  declaration,  he  averred  that  he  was  a 
physician,  and  had  regularly  taken  his  degree,  strict  proof  of  his  having 
|done  so  will  be  required ;  as,  by  the  books  of  the  university,  or  the 
production  of  his  diploma  :  Rex  v.  Verelat,  3  Camp.  432.  But  mere 
proof  of  his  acting  as  such  will  substantiate  a  general  averment  that  he 
is  a  physician  :  Moises  v.  7%orn/on,  8  T.  JR.  303  ;  sed  vide  Pickford 
V.  Outch,  2  Stark.  Ev.  373,  n. ;  Smith  v.  Taylor,  1  N.  P.  196.  An 
allegation  of  pit's  being  an  attorney  of  the  court  is  evidenced  by  proof 
of  his  acting  as  such  :  Berryman  v.  Wise,  4  T.  R.  366 ;  ante,  <<  wf/- 
tomey^^  165.  Where  a  party  assumes  to  act  in  a  particular  character, 
or  represents  himself  as  holding  a  certain  situation,  it  is  an  admission 
against  him,  and  no  further  proof  is  deemed  requisite,  see  ante,  49 ;  as, 
where,  in  an  action  against  an  incumbent,  proof  of  his  receiving  tithes, 
serving  the  church,  and  acting  in  every  way  as  the  parson,  is  sufficient, 
without  proof  of  admission,  institution,  and  induction  :  Bevanv.  WiU 
iiams,  3  T.  ii.  635,  n.  As  to  proof  of  party  being  an  assignee  of  a  bank- 
rupt, &c.,  executor,  married,  partner,  &c.,  see  "  Banln'tipt,'^  "  Exe-^ 
cutors,''  «  Husband  and  Wife,''  "  Partner.'' 

CHARTER. 

Effect  of,  and  how  proved."]    Where  any  obscurity  exists  in  the  lan- 
guage of  an  ancient  charter,  or  where  the  construction  may  be  doubtful, 
parol  evidence  of  the  constant  and  immemorial  usage  under  the  instru- 
ment may  be  adduced,  for  the  purpose  of  explanation,  2  Phil.  Ev.  522, 
and  cases  cited,  Chad  v.  Tilsed,  2  B.  ^<B.  406,  Rex  v.  Varlo,  Cowp. 
248;  but  in  no  case  will  it  be  admitted  with  a  view  of  contradicting  or 
annulling  the  clear  words  of  a  charter,  ib.;  in  which  case,  Ld.  Mansfield 
said,  <<  Suppose  the  words  of  a  charter  are  doubtful,  the  usage  is  of  great 
force;  not;(hat  usage  can  overturn  the  clear  words  of  a  charter,  but,  if 
they  are  doubtful,  the  usage  under  the  charter  will  tend  to  explain  the 
meaning  of  them:''  Blankky  v.  Winstanley,  3  T.  R.  279.  As,  where, 
by  the  terms  of  a  charter,  the  mayor  and  commonalty  were  invested  with 
the  power  of  electing  aldermen,  evidence  of  usage  was  admitted  to  show 
that  aldermen  were  included  in  the  term  commonalty,  Rex  v.  Osborn, 
4  East,  327;  or  to  show  that  a  presentation  given  by  charter  to  the 
mayor,  aldermen,  and  burgesses,  was  properly  executed  by  the  mayor 
and  aldermen  alone:  Gape  v.  Handley,  3  T.  R.  268,  n.     And  usage 
will  be  admitted  to  prove  that  the  justices  of  a  county  and  those  of  a 
borough  have  concurrent  jurisdictions,  Blankky  v.  Winstanley,  3  T. 
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R.  279;  or  to  show  that  an  appointment  by  the  minister  and  a  majority 
of  the  churchwardens  was  good,  when  the  power  of  such  appointment 
was  merely  vested  in  the  minister  and  churchwardens,  Withnell  v. 
Garthamj  6  71  R.  388 ;  where  Ld.  Kenyan  said,  « Neither  is  there 
any  difference  in  this  respect  between  private  deeds  and  the  king's  char- 
ter; in  both  cases,  evidence  of  usage  may  be  given  to  expound  them :" 
ib.  Stammers  v.  Dixon j  7  East^  200.  Where  an  integral  part  of  a 
corporation,  composed  of  a  definite  number,  is  required  to  vote  at  an 
election  of  a  corporate  officer,  a  majority  of  such  integral  definite  part 
must  attend;  otherwise  there  can  be  no  elective  assembly,  although 
other  parts  of  the  corporation  also  join  in  such  election,  and  a  majority 
of  the  whole  existing  body  actually  attend ;  and  proof  of  a  usage  of  300 
years'  continuance  was  held  unavailable  to  show  that  theattend- 
*ance  of  a  majority  of  the  definite  body  was  not  requisite :  Rex  [*358] 
V.  Milkry  6  T.  R.  268 ;  Rex  v.  Bellringer,  4  ib.,  810.  "  Char- 
ters and  grants  from  the  crown  may  be  presumed  from  great  length  of 
possession,  not  only  in  suits  between  private  parties,  but,  in  some  cases, 
against  the  crown  itself,  if  the  crown  were  capable  of  making  the  grant: 
Rex  V.  Brown,  Cowp.  110,  Phil  Ev.  149.  A  charter  will  not  be  al- 
lowed  in  evidence  to  vary  the  constitution  of  a  corporate  body,  as  settled 
by  act  of  Parliament:  Rex  v.  Miller,  6  T.  R.  268;  Rex  v.  Jimery, 
Selw.  N.  P.  1139.  "  While  a  corporation  exists  capable  of  discharging 
its  functions,  the  crown  cannot  obtrude  another  charter  upon  them ;  they 
may  cither  accept  or  reject  it:  p.  Ld.  Kenyon^  Rex  v.  Pasmore,  3  T. 
R.  240.  So,  when  an  integral  part  of  a  corporation  is  gone,  and  the 
corporation  has  no  power  of  restoring  it,  or  of  doing  any  corporate  act, 
the  corporation  is  so  far  dissolved,  that  the  crown  may  grant  a  new  char- 
ter :  lb.  199.  Where  a  new  charter  was  granted  upon  the  surrender  of 
the  old  one,  and  no  enrolment  of  the  old  charter  was  effected,  the  new 
charter  was  deemed  void ;  as,  till  the  enrolling  the  surrender  of  the  one, 
both  would  appear  to  exist  at  the  same  time :  Rex  v.  Osbourne,  4  East, 
335 ;  Piper  v.  Dennis,  12  Mod.  253.  "  Where  a  corporation  takes  its 
rise  from  the  king's  charter,  the  king,  by  granting,  and  the  corporation 
by  accepting,  another  charter,  may  alter  it;  because  it  is  done  with  the 
consent  of  all  parties  who  are  competent  to  consent  to  the  alteration :'' 
p.  Ld.  Kenyan,  Rex  v.  Miller^  6  T.  R.  277. 

CHARTER-PARTY. 
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Form  of  Remedy  on. 

If  the  charter-party  be  not  under  seal,  the  form  of  remedy  for  any 
breach  of  any  promise  contained  in  the  same,  either  in  the  non-payment 
of  freight  or  otherwise,  is  by  action  of  assumpsit,  or  sometimes  debt: 
see  Sir.  1089.  If  the  charter-party  be  under  seal,  covenant  or  debt  is 
the  proper  remedy;  and  on  a  covenant  to  pay  freight  to  the  master  of 
the  ship,  the  owners  cannot  sue  in  assumpsit,  and  the  master  must  sue  in 
debt  or  covenant  for  such  freight:  Schack  v.  •dnihonyj  \  M.  fy  S.  573; 
Bell  V.  Kymer,  3  Camp.  549,  w.  a,;  Mty  v.  Parish,  1  N.  R.  104. 
But  debt  lies  only  on  the  deed,  if  the  sum  demanded  is  ascertained 
thereby,  or  it  sufficiently  appears  how  much  is  due :  Jindr,  156 ;  2  Str, 
'  1089,  s,  c.  And  so,  if  there  be  a  charter-party  between  the  master  and 
freighter,  assumpsit  will  not  lie  on  the  implied  undertaking  of  the  own- 
ers, that  the  goods  would  be  safely  and  securely  carried:  Colvin  y. 
Newberry i  6  Moo.  425,  n. ;  and  see  Atkinson  v.  Cottisworthy  S  B.4r 
C.  647,  Where  the  owner  and  freighter  covenant  by  deed  that  forty- 
days  shall  be  allowed  for  loading  and  unloading,  the  freighter  impliedly 
covenants  not  to  detain  the  ship  longer  than  that  time;  and,  if  he  do, 
the  owner's  remedy  is  upon  the  deed,  and  not  in  assumpsit,  as  upon  the 
implied  contract:  Randall y.  Lynch,  12  East,  179;  Bessy  v.  Evans, 
4  Camp.  131;  2  Chit.  Rep.  500.  So,  if  the  owner  execute  a  deed  to 
the  merchant,  containing  the  usual  covenant  for  a  right  deliv.ery  of  the 
cargo,  he  cannot  be  sued  by  the  merchant  for  not  delivering  it; 
P359]  in  an  action  on  the  case  or  assumpsit,  grounded  on  *the  bill  of 
lading  signed  by  the  master:  Hunter  v.  Princess,  10  East, 
378.  But  it  would  be  otherwise  if  the  owners  were  not  charged  directly 
on  the  contract  of  charter-party,  but  upon  their  general  liability.  Where 
a  charter-party  under  seal  was  made  by  the  master  in  that  character  with 
merchants,  who  did  not  know  that  he  was  also  a  part-owner  in  the  ship, 
as  in  fact  he  was,  it  was  held  that  they  might  sue  him  and  the  other 
owners,  in  an  action  on  the  case  for  a  breach  of  such  general  duties  as 
were  not  inconsistent  with  the  stipulations  of  the  charter-party;  such  as 
the  not  providing  necessaries  for  the  voyage,  and  employing  a  negligent 
and  unskilful  master:  Leslie  v.  Wilson,  S  B.  fy  B.  171,  s.  c.\  6  Sfoo. 
415.  So,  an  action  may  be  maintained  on  a  parol  contract,  notwith- 
standing a  sealed  charter-party,  if  such  contract  be  distinct  in  its  provi- 
sions, and  not  inconsistent  with  the  deed:  White  v.  Parkin,  12  East, 
578.  It  is  usual  for  the  parties  to  charter-parties  to  bind  themselves  to 
each  othec  in  a  penal  sum  for  the  performance  of  their  respective  stipu- 
lations ;  but  this  does  not  preclude  the  party  from  bringing  his  action 
on  any  of  the  other  clauses;  and  he  may  recover  damages  beyond  the 
amount  of  the  penalty:  Harrison  v.  Wright,  13  jBa^/,  343;  Winters. 
Trimmer,  1  W.  BL  R.  395;  ante,  149,  150. 

Whether  the  charter-party  be  under  seal  or  not,  an  action  founded  on 
it  must  be  in  the  name  of  the  party  to  it,  and  not  in  the  name  of  ano- 
ther, to  whom  he  may  have  assigned  his  interest :  ante,  144.  There- 
fore, the  purchaser  of  a  ship  previously  chartered  cannot  sue  for  the 
freight  carried  under  the  charty-party  in  his  own  name,  Splidt  v. 
Bowles,  10  East,  279,  altliough  the  owner  become  a  bankrupt,  t&; 
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although  payment  to  him  will  be  a  good  discbarge  to  an  action  brought 
in  the  name  of  the  seller,  at  least  if  4he  purchase  be  made  before  the  ship 
sails  on  the  voyage :  Morrison  v.  Parsons,  2  Taunt.  407;  Finder  v. 
Willesy  1  Marsh.  248.  Where  goods  were  shipped  in  pursuance  of  a 
charter-party  made  by  the  master  with  P.,  and  whereby  he  engaged  to 
receive  a  cargo  from  the  agents  or  assignees  of  P.,  and  deliver  the  same 
to  him  or  his  assignees,  and,  upon  the  shipment,  he  signed  a  bill  of  lad- 
ingy  stating  the  goods  to  have  been  shipped  by  one  S.,  by  order  of  R. 
abd  M.y  to  be  delivered  to  the  order  of  M.,  and  freight  to  be  paid  ac- 
cording to  the  tenor  of  the  contract  of  aSreightmeot,  it  was  held  that  M. 
eould  not  maintain  an  action  against  the  master  for  the  negligence  in 
stowing  the  cargo:  Moorts  v.  Hopper^  2  JV,  i?.  411.  If  a  charter-party 
is  expressed  to  be  made  between  certain  parties,  as  between  A.  and  B., 
owners  of  a  ship,  whereof  C.  is  master,  of  the  one  part,  and  D.  and  E. 
of  the  other  part,  and  purports  to  contain  covenants  with  C,  neverthe- 
less C.  cannot  bring  an  action  in  his  name  on  the  covenants  expressed  to 
be  made  with  him,  nor  give  a  release  of  them,  even  though  he  seals  and 
delivers  the  instrument:  Scudamore  v.  Vaudenstene^  2  Inst  673!^ 
But,  if  the  charter-party  is  not  so  expressed  to  be  made  between  the 
parties,  it  would  be  otherwise:  Cooker  v.  Child,  2  Lev.  74»  The 
execution  of  the  charter-party  by  the  master,  although  said  to  be  done 
on  behalf  of  the  owners,  does  not  furnish  a  direct  action,  founded  upon 
the  instrument  itself,  against  them,  though  it  does  against  the  master 
himself:  see  fFilkes  v.  Bache,  2  East,  142;  1  T.  R.  207;  Mbott  on 
Ship.  164.  All  the  persons  by  whom  the  contract  of  charter-party  is 
made,  and  who  are  jointly  interested  in  it,  or  the  damages  to  be  reco- 
vered for  its  non-performance,  must  be  joined  in  the  action ;  for  other- 
wise the  pit.  may  be  nonsuited  at'the  trial:  an/e,  143.  So,  all  the 
parties  who  are  joint  contractors,  and  jointly  liable  to  be  sued  on  the 
contract,  must  be  made  co-defts.,  or  deft*  may  ple^d  the  nonjoinder  in 
abatement:  ante^  14. 

Form  of  Pleadings. 

Declaration,']  Where  the  declaration  is  in  assumpsit  on  the  charter- 
party,  it  usually  commences  by  setting  out  the  whole  charter- 
party,  and  the  *  parties  to  it  Care  must  be  taken  that  there  be  [*360] 
no  variance.  With  respect  to  the  date,  if  the  pit  declare  upon 
a  deed  as  dated  on  a  particular  day,  it  shall  always  be  intended  it  was 
delivered  at  that  time,  and  no  other ;  and  if,  in  pleading,  he  afterwards 
state  or  confess  it  to  have  been  delivered  at  any  other  time,  it  is  a  de- 
parture from  the  declaration.  Where  the  pit  declared  upon  an  agree- 
ment in  a  charter-party,  dated  the  9th  of  October,  to  pay  for  the  corn 
which  then  was  or  afterwards  should  be  laden  on  board  the  ship,  and 
lilleged  that,  upon  the  said  9th  of  October,  the  ship  was  laden  with  sixty 
lasts  of  corn,  for  which  the  deft  had  not  paid,  the  deft  pleaded  that  the 
deed  was  sealed  and  delivered  the  28th  of  October,  and  that  there  was 
not  any  corn  then  or  afterwards  laden  on  board,  with  a  traverse  of  the 
delivery,  on  the  9th  of  October,  or  at  any  time  afterwards  before  the 
2dth ;  and,  on  demurrer,  the  plea  was  holden  good,  the  word  then  being 
referable  to  the  time  when  the  deed  takes  effect  by  delivery,  and  not  to 
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the.  date:  Oshey  v.  HickSj  Cro.  J.  263;  see  3  Lev.  348.  After  the 
statement  of  the  charty-party,  the  pit  must  aver  the  performance  of 
every  act  which  constituted  a  condition  precedent;  and,  as  to  what  con- 
stitutes such  condition,  see  3  Chit.  C.  L.  S9l^Mbott;  Card  v.  Hope, 
2  B.fy  C.  564 ;  Ripley  v.  Scaife,  5  B.  4-  C.  167.  If  the  performance 
of  such  condition  be  rendered  impossible  by  deft.'s  act,  or  by  some  other 
lawful  excuse,  the  same  should  be  stated :  ante,  127,  9.  After  the  state- 
ment of  the  performance*  of,  or  excuse  for  performance  of,  the  conditions 
precedent,  the  breach  is  stated.  As  to  declaring  for  a  penalty,  see  afUe, 
136.  If  it  be  requisite,  different  counts  should  be  added  to  meet  the 
doubtful  point.  The  observations  as  to  a  declaration  in  assumpsit,  in 
general,  will  apply  to  the  necessity  and  mode  of  making  the  above  aver- 
ments: see  antCj  111  to  136.  The  common  indebitatus  counts  ^ili 
sometimes  be  useful ;  see  ^^Freightj^^  ^^Demurragey^  fyc. 

In  an  action  to  recover  freight  or  demurrage,  or  other  thing  claimed 
in  pursuance  of  a  charter-party  by  deed^  the  declaration  must  be  special- 
ly framed  on  the  deed  itself:  ^tty  v.  Parishy  1  N.  R.  104;  sed  quaere 
of  this  decision,  as  to  an  action  brought  by  and  against  the  parties  to  the 
deed,  whether  the  declaration  may  not  be  framed  in  debt  generally,  and 
the  deed  given  in  evidence  on  a  demand  for  freight  or  demurrage:  see 
Jibbott  on  Ship.  164,  n.  rf.;  Tilson  v.  JfVarwick  Oas- Light  Co.,  4  B. 
fy  4J.  968.  As  to  the  statement  of  the  date  of  the  deed,  supra.  As  to 
the  mode  of  declaring  in  debt  or  covenant  in  general^  aeeposty  ^^Cove^ 
nanty''  ''Debt:' 

Plea."]  The  rules  as  to  the  plea  are  the  same  as  in  other  cases.  See 
"  ^ssumpsity'*  «  Debty'  "  Covenant y'  and  the  various  titles  of  defence 
throughout  the  work. 

Where  the  deft,  relies  on  a  discharge  from  his  covenant,  he  must  plead 
it  specially,  unless  the  form  of  action  be  assumpsit,  in  which  case  he 
may  give  the  fact  in  evidence  under  the  general  issue:  see  Cro.  Car.  383. 
Where  the  covenants  in  a  charter-party  are  mutual  and  reciprocal,  the 
breach  of  one  covenant  cannot  be  pleaded  in  bar  to  an  action  upon  ano- 
ther: Cole  V.  Shallety  3  Lev.  41;  T.  Jones,  416.  But  a  contrary  rule 
holds  where  the  cause  of  action  is  nullified  by  the  non-performance  of  the 
act  disclosed  by  the  deft.'s  plea:  Sty.  186.  A  plea  to  an  action  on  a 
charter-party,  alleging  a  custom  which  would  enure  as  a  bar  to  the  ac- 
tion^ is,  however,  bad:  Qibbon  v.  Tony,  8  Taunt.  254. 


Precedents. 

The  forms  of  declarations  on  charter-parties  raryinn^  so  much,  on  account  of  the  breach 
complained  of,  and  being  of  such  length,  none  are  here  given.  See  form  of  de- 
r^3611  daration  in  assumpsit  4>n,  by  owner  against  freighter,  *for  not  loading,  and  for 
demurrage,  2  Chii.  PI.  221 ;  debt  on»  for  penalty  for  not  loading  cargo,  and  for 
freight,  ib.y  426 ;  covenant  on,  for  freighting  demurrage,  ib.f  628 ;  covenant  on  for  not  load- 
ing in  time,  and  not  paying  pilotage,  &.,  631 ;  covenant  on,  by  freighter  against  owner,  with 
special  damage :  t6.,  633. 

Sec  several  forms  of  pleas,  and  in  debt  and  covenant,  denying  the  breaches,  and  pleading 
non-performance  of  a  condition  precedent. 

Evidence  for  Plaintiff. 
The  evidence  to  be  adduced  must  necessarily  depend  upon  the  issue 
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taken  by  the  pleadings.  In  assampsity  all  Che  material  averments  fn  U>e 
declaration  must  be  proved^  under  the  plea  of  the  general  issue.  In  debt 
on  covenant  on  a  charter-party  by  deed,  only  those  expressly  put  in 
issue  by  the  pleadings  need  be  proved. 

Evidence  cannot  be  adduced  to  control  or  vary  the  particular  cove- 
nants in  a  charter-party.  Therefore,  where  the  ship  was  chartered  to 
Wait  for  convoy  at  FortsmOfuth,  Lord  Kenyan  would  not  suffer  a  parol 
agreement  to  be  set  up  on  the  other  side,  to  substitute  Corunna  for  Ports^ 
znouth :  Leslie  v.  La  Torre^  cited  12  East^  583.  And  this  doctrine 
was  sustained  by  the  court  of  King's  Bench  in  the  case  of  White  v.  Par- 
kinSy  12  Easty  578,  though  they  held  thst  it  did  not  apply  to  that  parti- 
cular case.  The  terms  of  the  charter-party  may  be  explained  by  usage: 
Gibbon  v.  Tony,  2  Moo.  224,  s.  c;  8  Taunt.  254, 

Proof  that  the  ship  was  not  complete,  and  prepared  with  every  thing 
to  fulfil  the  voyage,  would  render  the  owners  liable  on  the  covenant  for 
seaworthiness,  &c. :  2  Holty  Ship.  77;  Shields  v.  DaviSy  6  Taunt.  65; 
Davidson  v.  Gwynney  12  Easty  381 ;  Coggs  v.  Barnardy  2  Ld.  Baym. 
909.  But,  to  constitute  a  breach  of  seaworthiness,  &c.,  it  must  be  proved 
the  ship  was  so  at  the  time  of  her  departure,  Eden  v.  Parkinsony  Doug. 
732;  though,  indeed,  this  would  in  general  be  presumed,  where  the  ship 
became  leaky  during  the  course  of  the  voyage,  from  no  particular  cause, 
and  especially  if  it  became  so  very  shortly  after  the  eommencemeal  of 
the  voyage :  Park.  333 ;  2  DoWy  233. 

In  an  action  for  the  improper  manner  of  stowing,  lading,  &c.^the 
cargo,  evidence  of  the  usage  and  custom  of  the  place  where  it  is  stowed, 
laden,  Sic.,  is  admissible,  where  there  is  no  express  stipulation  as  to  mode 
of  stowage,  lading,  he,  2  Holty  86y  Cobban  v.  Downy  5  Esp.  Bep.  41 ; 
and,  as  to  the  master's  and  owner's  duties  in  this  respect,  see  3  Chit.  C. 
393 ;  Mbott  on  Ship.  90.  When  the  course  of  the  ship  on  the  voyage 
comes  in  question,  and  the  same  is  not  pointed  out  by  the  charter-party, 
it  will  be  a  question  for  a  jury  to  decide  on:  Mbott y  4  Camp.  112.  In 
an  action  for  improper  conduct  in  delivery  of  the  cargo,  evidence  of  the 
custom  and  usage  of  particular  places  and  trades  is  admissible,  in  the  ab- 
sence of  an  express  stipulation  on  the  question:  Mbotty  260;  2  Esp^ 
Bep.  603  \AT.B.  260;  5  T.  B.  397;  Pea.  Bep.  150. 

Damages.'\  These  must  depend  on  the  facts  of  the  case:  see  ^'  Dh- 
magesy^  antCy  149.  Where  a  jury,  in  an  action  on  a  charter-party,  as- 
sesses damages  generally,  the  court  will  not  allow  interest,  though  the 
demand  arises  for  special  as  well  as  unliquidated  damages :  Martin  v. 
Emmotey  8  Taunt.  530.  As  to  damages  where  there  is  a  penalty  de- 
clared on  or  not,  ante^  136.  As  to  when  the  owner  is  entitled  to  the 
whole  freight,  though  there  be  a  deviation  .^nd  breach  of  the  charter- 
party,  and  the  merchant  is  driven  to  his  remedy  for  damages  to  cross- 
action,  see  1  Camp.  377,  4  Camp.  112,  10  East^  655,  295,  12  East, 
381. 

Evidence  for  D^endant.  [*362] 

The  main  burden  of  evidence,  as  we  have  seen,  lies  on  the  pit,  and  all 
deft,  will  have  to  do  will  be  to  rebut  the  same,  either  by  the  cross-exa- 
mination of  pit's  witnesses  or  from  fresh  evidence  adduced  by  himself. 
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Form  of  Remedt. — By  the  Lord,  3.62. — By  the  Commoner,  362-3. 
Form  op  Pleadings. — Declaration^  364  to  367. — Plea,  367. 
Precedents. — Declaration  for  Disturbance  of  Common,  367. 
Evidence  for  Plaintiff,  369. 
Evidence  for  Defendant,  371. 

Form  o/Semedy. 

Remedy  by  the  Lord."]  If  he  be  disseised,  he  may  have  recourse  to 
the  action  of  ejectment:  JlddhnB,  Eject,  28.  The  same  action  lies  for 
the  owner  of  wastes,  not  being  lord  of  any  manor.  When  the  lord  is 
disturbed  on  his  soil,  by  persons  having  no  colour  of  right,  or  has  his 
waste  surcharged  by  his  tenants ;  as,  where  a  man,  having  no  right  what- 
ever, to  enter  on  the  lord's  waste,  puts  his  cattle  there ;  or,  where  one, 
having  a  right,  puts  in  cattle  which  are  not  commonable,  as  hogs,  goats, 
&c. ;  or  strangers  come  upon  the  soil,  and  take  away  wood ;  or,  where 
the  commoner  surcharges,  or  puts  more  cattle  on  the  waste  than  the  pas- 
ture or  herbage  will  sustain,  or  than  he  has  a  rieht  to  place  there.  For 
these  disturbances  the  lord  msy  have  a  writ  of  quo  jure,  an  action  of 
trespass,  or  a  special  action  on  the  case  :  3  BL  Com.  237.  He  has  also, 
on  some  occasions,  a  remedy  by  distress,  in  cases  of  surcharge,  and  by 
writ  of  admeasurement;  and  he  may  maintain  an  action  for  any  trivial 
trespass,  because  of  the  entry  and  trespass,  ib.  9  Rep.  113;  unlike  to 
the  commoner,  whp  can  only  proceed  when  his  profit  is  diminished  :  ib. 
It  is  not  necessary  that  the  owner  of  the  soil  should  actually  be  in  pos- 
session, in  order  to  enable  him  to  maintain  an  action :  Queen^s  Col.  Os^, 
V.  Hallett,  14  East,  489.  As  to  the  lord's  power  to  distrain,  he  may 
take  the  beasts  of  a  stranger,  damage  feasant,  on  his  waste  in  this  man<- 
ner:  ^  Lev.  41;  1  Saund.  346,  n.;2  Saund.  328.  And,  where  the 
number  of  beasts  which  a  commoner  may  depasture  is  limited,  the  lord 
may  distrain  a  surplusage  :  1  Rol.  M.  665.  And,  in  a  case  of  surcharge 
by  a  commoner,  having  a  right  for  beasts  levant  and  couchant,  it  was 
held,  that  the  lord  might  distrain :  Freem.  273.  If,  in  making  a  distress, 
the  lord  chose  the  commoner's,  in  order  to  separate  them  from  those  of  a 
stranger,  which  he  is  about  to  impound,  it  has  been  held,  that  he  shall 
not  be  answerable  in  damages  at  the  suit  of  the  commoner,  but  he  may 
justify  such  act  in  pleading  to  an  action  of  trespass  :  3  Lev.  40. 

Remedy  by  the  Commonerjor  a  Disseisin.]  The  commoner  being 
seised,  is  in  a  situation  to  proceed  against  all  parties  who  molest  him  in 
the  enjoyment  of  his  rights.  Where  he  is  ousted  from  an  appendant  or 
appurtenant  common,  whether  of  pasture,  estovers,  &c.,  his  remedies  are 
by  an  assise  of  novel  disseisin,  5  Rep.  25\  but  this  remedy, 
r*363]  where  the  *mischief  has  occurred  within  twenty  years,  is  now 
superseded  by  an  action  of  ejectment :  Newman  v.  Holdmy^ 
fast.  Sir.  54.  A  right  of  common  is  also  frequently  tried  through  the 
contrivance  of  a  feigned  issue. 

For  disturbances  of  common,  in  the  nature  of  a  disseisin,  such  as  over* 
stocking  the  waste,  &c.,  and  if  any  damage  or  annoyance  whatever  take 
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place  apon  the  land,  whereby  he  loses  his  common,  the  commoner  may 
have  an  assise,  Bridgm.  10;  or  he  may  avail  himself  of  the  writ  quod 
pertnittat;  or,  which  is  most  usual,  h^  may  bring  his  action  on  the  case, 
and  the  smallnessof  the  damages  constitutes  no  objection  to  such  action: 
2  East  J  161;  Woolrych  an  Commons,  230.  An  action  of  trespass 
does  not,  in  general,  lie  by  the  commoner,  because  he  has  no  ownership 
in  the  soil:  2  Salk.  637.  If,  indeed,  the  commoner's  cattle  be  taken,  on 
the  ground  of  his  having  no  right  of  common,  then  trespass  or  replevia 
lies;  and  that  is  the  more  preferable  form  of  mnedy,  as  deft  must  jus- 
tify the  right  specially. 

Remedy  by  Commoner  for  partial  Disturbance,]  When  the  lord 
erects  buildings,  fences,  or  hedges,  &c.,  to  the  prejudice  of  the  common- 
er's rights,  besides  the  remedies  above  spoken  of,  the  commoner  may 
apply  an  instant  redress,  and  abate  them,  overturning  every  impediment 
that  disturbs  his  profit:  15  H.  7,  10.  So,  if  the  lord  approve,  without 
leaving  sufficient  common,  the  commoner  may  break  down  the  whole 
inclosure:  2  Inst,  88.  And  it  is  generally  agreed,  that  a  commoner  may 
abate  hedges  erected  on  his  common  :  Mason  v.  Cassar,  2  Mod.  65.  So 
that,  if  the  commoner  be  only  abridged  of  his  right,  he  cannot  abate ; 
but,  if  he  be  entirely  excluded,  he  may  do  any  act  likely  to  give  him 
access  to  his  common  :  p.  Ld.  Kenyon,  6  T.  R.  66.  Obstructing  a  way 
to  the  waste  is  also  an  injury,  for  which  the  commoner  may  proceed 
a^inst  the  lord  by  assise  or  action  :  11  //.  4,  25;  Bro.  Com.  PI.  22. 
Where  the  owner  of  the  soil  ploughs  up  waste,  an  issue  or  action  may 
be  had,  but  not  an  action  of  trespass:  2  H,  4,  11.  And  it  seems  the 
commoner  may  eat  the  corn  wrongfully  sown,  for  the  wrong  begins  first 
from  the  terre  tenant:  Godb.  124.  However,  the  commoner  cannot  fill 
up  trenches  or  pits,  as  that  would  he  a  meddling  with  the  soil :  5  Vin. 
^b.  39.  If  the  commoner's  right  is  disturbed  by  coneys,  or  animals  of 
that  description,  he  may  have  an  assise,  or  an  action  upon  the  case.  Palm. 
319,  against  the  owner  of  the  soil,  but  he  cannot  himself  remove  the 
nuisance,  even  though  his  cattle  fall  into  pits,  and  are  hurt :  2  Bulst,  115. 
The  estovers,  turves,  and  other  rights  which  a  commoner  has  appurte- 
nant to  his  tenement,  may  be  unduly  invaded  by  the  lord ;  and  here,  as 
in  other  cases,  an  assise  will  lie  for  freeholders,  and  an  action  on  the  case 
for  these  as  well  as  other  commoners:  1  Broionl.  231.  The  last  distur- 
bance particularly  to  be  noticed  as  proceeding  from  the  lord,  is  surcharg- 
ing the  common  with  his  own  beasts,  or  those  of  others  with  his  license. 
It  is  clear  that,  on  such  an  occasion,  a  remedy  is  open  by  assise,  F.  N.  B. 
125;  or  action.  Sty.  164. 

W^here  a  fellow-commoner  disturbs  another  commoner,  an  action  on 
the  case  lies  for  the  consequential  injuries ;  and,  where  the  common  is 
stinted,  there  is  a  remedy  by  distress.  In  general,  if  a  man  be  disturbed 
by  another,  who  has  an  equal  right  with  himself  to  the  profits  of  the 
soil,  either  by  surcharging  the  waste,  taking  unreasonable  estovers, 
turves,  fish,  &c.,  digging  pits  and  holes  in  the  common,  whereby  cattle 
are  injured,  &c.,  the  party  may  have  immediate  recourse  to  his  writ  of 
assise,  or  his  action.  But  a  commoner  cannot  take  estovers  which  have 
been  cut  tortiously  by  another  commoner,  any  more  than  he  can  take 
those  which  may  have  been  cut  by  the  lord ;  and  the  same  rule  extends 
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to  other  commonable  privileges:  Woolrychj  244.     It  has  been  decided, 
that  one  surcharge  cannot  be  set  oflf  against  another,  as  one  tort  cannot 

be  so  set  off;  and  so,  wt^re  it  appeared  in  evidence  that  the 
[*364]  plaintiff  had  himself  surcharged  *much  more  than  the  deft,  and 

he  was non^fited,  the  court  will  set  aside  the  nonsuit:  Hobson 
V.  Toddy  4  T.  S.  71.  With  respect  to  distresses  by  commoners  on  the 
beasts  of  other  commoners,  the  general  rule  is,  that  they  cannot  be  made : 
WooL'MS.      .  '    ' 

t  As  tO'disturbances  hy^rangerSf  the  most  ample  remedies  are  allow- 
ed by  law  Against  them.  Alto  assise,  an  action  on  the  case,  or  a  distress, 
are  jeady  remedies  to  punish  acts  of  disturbances  done  by  these  persons. 
Thus,  if,  by  their  cattle,  &c.,  the^  eat  the  common  of  a  freeholder,  he. 
may  consider  it  as  a  disseisin,  and  bring  an  assise,  1  Bowl,  197,  or  an 
action  on  the  case ;  and  a  copy-holder  may  have  an  action  on  the  case : 
1  JRol.  Jib.  89.  Where  clay  was  dug  by  a  stranger,  and  the  grass 
spoiled,  it  was  holden,  by  three  judges  against  one,  that  an  action  on  the 
case  would  lie :  Go/6.  343;  fVool.  249. 

Form  of  Pleadings. 

Declaration.]  The  venue  is  local.  In  the  declaration  in  case  for 
injuries  from  the  disturbance  of  pit's  common  appendant  or  appurtenant, 
the  pit  must  show  his  right  to  the  profit  which  he  complains  to  have 
been  abridged,  and  then  state  that  the  deft  interrupted  him  in  the  en- 
joyment of  it:  Blythe  v.  Topham,  3  Wils.  288,  p.'De  Grey^  J.;  Cro. 
Car.  158. 

With  respect  to  the  inducement  stating  plt.'*8  iitUj  giving  him  the 
right,  formerly,  the  declaration  usually  stated  the  pit's  seisin  in  fee: 
see  LiL  Ent.  Q2.  But  it  is  now  held,  that  it  is  unnecessary  to  state  in 
a  declaration  any  title  to  the  common,  either  by  prescription  or  other- 
wise ;  and  it  is  sufficient  to  allege  that  the  pit  was  possessed  of  certain 
lands,  &c.  (as  the  case  may  be),  and,  by  reason  thereof,  15  East,  108^ 
3  Taunt.  24,  had  a  right  of  common  in  such  a  place  for  his  commonable 
cattle,  levant  and  cotichant  upon  his  land,  and  that  the  deft,  disturbed 
him,  whereby  the  pit  could  not  enjoy  his  common  in  so  ample  a  man- 
ner  as  he  ought  to  have  done :  1  Saund.  346,  n.2\  2  Saund.  113,  n.  1; 
Com.  Dig.  tit.  Action  on  case  for  Disturbance;  see  6  B.  fy  C.  703. 
And  it  has  been  held,  that  a  declaration,  which  alleged  a  possession  by 
plt^f  100  acres  in  a  common  arable  field,  and  that,  by  reason  thereof, 
be  had  common  pasture  for  all  his  commonable  cattle,  levant  and  cotu 
chant,  in  and  upon  his  said  land,  with  the  appurtenants  in  and  over  the 
whole  of  the  said  common  field,  at  certain  times,  was  correct :  Cheesman 
V.  Hardham,  IB.  fy  Ji.  706.  A  copyholder  may  declare  on  his  pos- 
session as  well  as  a  freeholder:  13  East,  8.  The  usual  allegation,  **hj 
reason  of  the  possession,  &c.,  is  improper,  if  the  right  do  not  depend 
thereon,  4  East,  107,  6  E{ist,<38;  and,  as  a  title  need  not  be  shown, 
it  should  seem  that  these  words  may  be  omitted :  see  15  Eeut,  108.  If 
the  pit  undertakes  to  state  his  title  fully,  but  does  so  insufficiently,  it 
will  be  fatal :  2  Ld,  Baym.  1230 ;  3  Salh.  363;  Cro.  El.  153.  But,  in 
general,  a  variance  in  the  title,  which  is  set  out  by  way  of  inducement 
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only,  is  immaterial :  16  Easi^  33 ;  4  Moo.  218;  Cro.  EL  336;  3  Tauni. 
137.    As  to  the  statement  of  title  in  a  pledifpost. 

A  commoD  in  grO'^a^  arising  from  a^deed,  must  be  claimed,  by  setting 
out  the  legal  effect  of  that  instrument,  and  making  a  profert  of  it  in 
court;  for,  where  the  pit  established  his  right  of  common  by  grant, 
except  the  bringing  in  of  the  indenture,  judgment  was  given  .against 
him,  because  he  had  omitted  to  show  the  foundation  of  his  title :  Far- 
tnon  V.  Huntf  Cro.  Car.  271.  But,  where  it  is  claimed  by  prescrip- 
tion, the  pleading  should  be,  that  he,  and  all  his  ancestors,  whose  heir 
he  is,  from  time  whereof,  &c.,  have  had  cemmon  in  the  place  adhere, 
&c.,  for  all  their  cattle,  omitting  of  course  the  mention  of  levancy  and 
couchancy,  the  right  not  being  annexed  to  land  :  1  Saund.  346.  And 
it  is,  of  course,  necessary,  whether  it  be  claimed  by  grant  or  prescription, 
to  show  for  what  beasts  tlie  right  is  demanded  :  Kielw.  197;  Wool.  281. 

The  declaration  for  a  disturbance  of  estovers,  turbury,  fish- 
ery, &c.,  is  ^similarly  framed  with  that  of  an  injury  to  pasture,  [*365] 
supra:  the  pit.  states  a  right  to  take  so  much  wood,  turf,  &c., 
and  then  complains  that  the  deft,  has  carfied  away  his  profits,  whereby 
he  is  injured. 

As  to  the  statement  of  the  nature  of  the  property  which  gives  him 
the  right,  it  usually  is,  that  he  is  possessed  of  a  messuage,  and  so  many 
acres  of  land,  where  he  claims  common  of  pasture,  or  estovers;  w]iere 
he  claims  turves  or  fish,  of  a  messuage  only,  situate  in  such  a  parish  and 
county,  and  generally  describes  each  commonable  profit,  as  appertaining 
to  that  which  best  agrees  with  its  quality.  Wool.  26.5,  it  ought  not  to  be 
pleaded,  that  the  common  is  appurtenant  to  a  ''farm''  only,  as  that  is 
uncertain :  1  Ld.  Raym.  726.  But  it  is  not  always  necessary,  in  plead- 
ing, to  state  the  common  as  appurtenant  to  land,  eo  nomine;  for,  if  it 
be  laid  as  appurtenant  to  a  thing,  as  a  messuage,  be.,  which,  in  intend- 
ment of  hWf prima'/aeie^  comprehends  land,  it  is  sufficient:  1  Saund. 
346,  b.  Pit.  should  state  the  nature  of  the  property  with  exactness,  4 
Mod.  423;  but,  in  mentioning  the  land  to  which  the  right  may  attach, 
the  precise  number  of  acres  is  immaterial:  Palm.  269;  Cro.  Jac.  629; 
Strode  v.  Begot 9  4  Mod.  423.  And,  where  pit  stated  he  was  possessed 
of  a  messuage  and  land,  when  in  fact  he  was  possessed  of  land  only,  it 
was  held  he  might  recover,  pro  tanto:  2  B.  Sf  *^.  360.  And  no  more 
particularity  need  in  general  be  observed  in  framing  the  declaration, 
than  what  is  requisite  to  exclude  any  uncertainty,  Hockley  v.  Lamhj  1 
Ld.  Raym.  726,  and  to  avoid  a  variance,  Ricketts  v.  Salxoay^  %  B.if 
Ji.  360,  1  Chit.  Rep.  104,  9,  c;  and  the  courts  will  construe  all  allega- 
tions with  reference  to  their  meaning  as  settled  in  common  parlance, 
unless  they  contain  terms  which  have  a, peculiar  legal  signification. 

In  describing  the  right  of  common  of  pasture,  it  must  be  stated  that 
it  exists  for  the  plt.^s  cattle,  1  Saund.  546,  c,  2  Show.  328;  an  allega- 
tion, that  the  right  was  for  all  the  pU*'s  commonable  cattle,  will  be 
supported  in  evidence,  though  proof  be  adduced  that  the  common  was 
not  sufficient  to  support  all  pit's  cattle:  2  Chit.  Rep.  297.  If^here 
be  any  doubt  as  to  the  extent  of  the  number  of  cattle,  or  right,  it  is  pro- 
per to  qualify  the  statement  of  the  right,  and  the  pit.  need  not  show 
more  than  what  makes  for  him:  2  H.  BL  294;  2  Wik.  263.  It  should 
Vol.  I.  54 
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be  stated,  that  the  cattle,  &c.,  are  commonable,  if  the  prescription  be  for 
such:  2  Lutw,  1467.  If  there  be  any  doabt  as  to  the  reality  of  the  cat- 
tle entitled  to  depasture,  such  only  as  are  known  to  be  so  entitled  should 
be  averred  ;  though,  if  the  pit  should  happen  to  prove  a  fuller  right,  as 
for  more,  or  a  difiereftt  head  of  cattle,  his  declaration  will  not  be  vitiated, 
5  Co.  R.  78 ;  the  name  of  case,  2  H.  Bl.  234;  2  Wih.  269;  Cro.  E. 
722}  Wool,  270-1;  aliter  in  a  plea,  ib.  Also,  it  should  be  stated,  that 
the  cattfle  are  levant  and  couchantj  unless  the  right  be  for  a  certain 
number*  1  Sound.  28,  n:  4,  346,  b.  c;  2  Sound.  327;  2  Bol.  Rep.  379 ; 
Cro.  27;  2  Mod.  85.  A  Idkase  to  plt.'s  testator,  for  years  determinable 
ori.the  lives  of  a  «farm,  &c.,  together  with  reasonable  common  of  pas- 
ture, &c.,  will  support  an  allegation  of  the  right  being  for  ^'all  reason- 
able cattle,  levant  and  couehant^^  &c:  6  ilf.  ^  &  47.  Care  must  be 
taken  to  state  the  right  to  be  incident  only  to  the  premises  in  respect  of 
which  it  is  claimable.  An  averment,  that  the  pit.  is  entitled  to  common 
of  pasture  for  all  his  cattle,  levant  and  coitchanty  upon  his  land,  is  well 
supported  by  evidence  that  the  pit.  was  a  part-owner  with  deft  and 
others  of  a  common  field,  upon  which,  after  the  corn  was  reaped,  and 
the  field  cleared,  the  custom  was  for  the  different  occupiers  to  tarn  out 
in  common  their  cattle,  the  numbers  being  in  proportion  to  the  extent 
of  their  respective  lands  within  the  common  field,  although  such  cattle 
were  not  maintained  on  such  land  during  the  winter,  and  though  the 
custom  proved  was  to  turn  out  in  proportion  to  the  extent,  and  not  to 
the  produce,  of  the  land  in  respect  of  which  the  right  was  claimed :  1  B, 
fy  A.  706.  Generally  speaking,  the  prescription  should  be  set  out  en- 
tire ;  but,  if  a  condition  be  superadded  to  the  enjoyment  of  the 
[^366]  common,  an  omission  to  *set  that  forth,  if  such  omission  does 
notafiectthe  title,  will  not.  vitiate  the  pleading:  fVooLZ67. 
Where  the  pit  prescribed  for  common  generally,  and  the  jury  found 
that  he  had  such  a  right,  on  paying  a  penny  by  the  year,  the  claim  was 
disallowed,  for  this  payment  formed  part  and  parcel  of  the  prescription 
itself:  Lovelace  v.  Reignolds,  Cro.  Bl.  546,  563;  ir{fra. 

The  allegation  relating  to  the  time  for  enjoying  the  common  should 
be  adturately  stated.  If  the  right  of  common  be  only  at  certain  times  of 
the  year,  it  must  be  so  described :  2  Sound.  23.  Where  a  prescription 
was  laid  for  every  commoner  every  year,  at  all  times  of  the  year,  and 
the  evidence  showed  that  the  sheep  of  the  commoner  ought  to  be  folded 
at  night  on  the  lands  of  the  farm  giving  a  right,  it  was  held  that  the 
words  <<all  times''  must  be  taken  to  mean  all  usual  times,  and  that  the 
folding  of  the  sheep  was  a  condition,  or  rather  a  consideration,  subse- 
quent to  the  enjoyment  of  the  right,  and  that  therefore  the  above  pre- 
scription was  well  laid:  Brook  v.  Willet^  2  H.  Bla.  224.  As  to  de- 
scribing the  right  from  old  St  Thomas's  day,  &c,  see  past,  Smith  v. 
Flower,  3  Bing.  401. 

The  loct^  in  quo  over  which  the  common  is  claimed  should  be  accu- 
rately described.  If  the  pit  has  some  land  of  his  own  in  locus  in  qui>, 
it  sho&ld  be  averred  that  the  right  was  over  such  locus^  pit's  own  land 
therein  excepted :  see  WilleSy  320;  Vin.  M.  Presumption  4*  PI'  ^3. 
But  this  is  not  absolutely  necessary:  \  B.  Sr  ^.  706;  0  B.  fy  C.  16.  It 
is  necessary  to  have  the  number  of  acres  of  the  common  or  waste  proved: 
2  Lutw.  1231 ;  1  Ld.  Raym.  332;  1  Sound.  347. 
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The  osual  words  concluding  the  statement  of  the  right,  viz.,  ^'  as  to  the 
said  messuage,  &C.9  belonging  aud  appertaining/'  are  the  usual  words 
descriptive  of  a  right  of  common :  Lit.  Ent.  62.  If  the  right  be  not  by- 
virtue  of  prescription,  but  by  grant  or  demise,  they  should  be  omitted : 
4  Eaai,  107;  6  Eaat,  438;  1  Taunt.  205 ;  1  A  4*  P.  371.  It  is  not 
necessary  to  allege  in  express  terms  whether  it  be  common  appendant, 
appurtenant,  or  in  possession :  fVilleSy  319.  A  common  appendant  need 
not  be  pleaded  as  by  prescription,  as  appendancy  implies  a  prescription: 
Latchy  88;  Dy.  299^  a.y  Co.  Lit.  122,  a.  Thus,  it  is  sufficient  to  say, 
that  the  pit  was  seized  of  such  an  acre,  and  had  common  in  the  place 
where,  &c.  on  which  account  he  used  his  common:  33  H.  6,  32;  31 
Ass:  PI.  23.  So,  where  the  pit  declared  to  have  common  as  appendant 
to  the  site  of  a  manor  and  other  lands,  and  did  not  prescribe  to  have  it 
as  belonging  to  the  other  lands,  it  was  said  that  a  claim  for  common  was 
good  by  the  title  of  appendant  only,  and  judgment  was  given  for  the 
pit.:  Carvill  v.  Holt^  Palm.  560.  It  seems,  however,  that  the  more 
prudent  way,  in  such  cases,  would  be  to  insert  counts  for  a  common  ap- 
purtenant, lest  some  unforseen  variation  in  the  prescription  should  ap- 
pear in  evidence,  which  might  enlarge  the  claim  from  the  strictness  of 
appendancy  to  a  more  general  right:  In  another  case  it  was  said,  that  it 
appears  only  from  the  nature  of  the  common  pleaded  whether  it  be  ap- 
pendant or  appurtenant :  fFilleSy323;   fVool.  216. 

In  describing  the  injury  itself,  it  has  been  held  sufficient  for  pit  to 
state  the  deft/s  injury,  with  the  damage  generally,  as  in  the  following 
precedent,  whether  in  an  action  against  a  commoner  or  a  stranj^r:  t^/- 
kinson  v.  Teasdak^  3  Wila.  278;  2  Bl.  R.  817.  But,  in  action^  against 
the  lord  of  the  soil,  a  particular  surcharge,  as  of  so  many  sheep,  &c., 
must  be  shown;  and  it  will  not  be  enough  to  say  that  pit  could  not  en- 
joy his  common  as  he  had  been  accustomed :  Lutw.  107. 

In  declarations  for  disturbances  of  common^  by  building  houses  Or 
enclosing  it,  it  is  usual  to  insert  three  counts;  one  stating  the  particular 
injury,  the  next  a  continuance  of  the  building  or  inclosure,  and  a  third 
for  a  general  obstruction :  2  Chit.  PL  804. 

The  pit  need  not  show  that,  at  the  time  of  the  injury,  he  was  using 
the  common  with  cattle :  2  FF.  Bl.  1233.     If  a  grant  be  made 
of  common  *wherevcr  the  grantor's  cattle  feed,  there  should  be  [*367] 
an  averment  that  his  cattle  were  feeding  in  such  a  place  at  the 

time  when  the  pit's  common  was  disturbed :  v.  Stringer j  Cro. 

C.  599. 

Damage.']  It  is  necessary  to  state  that  pit  could  not  enjoy  the  com- 
mon  in  so  ample  and  beneficial  a  manner,  in  consequence  of  the  injury, 
1  Saund.  346,  a.,  9  Co.  113,  a.,  2  BL  B.  1235;  but  no  evidence  of  any 
specific  damage  need  be  adduced,  the  infraction  of  the  right  being  a  suffi- 
cient injury:  ib.^2  Eaat^  154,  post. 

Plea,  4*^.]  The  subsequent  pleadings  to  these  kinds  of  actions  will 
be  the  same  as  in  other  actions  on  the  case,  &c.  See  '<  Case^^^  ''  Tres- 
passJ^  The  plea  of  not  guilty  will,  in  an  action  on  the  case  for  a  dis- 
turbance, be  sufficient  to  enable  the  deft  to  give  his  alleged  right  of 
common,  or,  in  general,  any  defence  he  pleases,  in  evidence ;  but,  if  the 
action  be  by  the  lord  in  trespass,  the  plea  should  be  special,  setting  forth 
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deft's  title,  &c.y  2  Ld.  Raym.  1134 ;  and,  if  the  lord  avows  in  replevin, 
the  pit.  must  plead  in  bar  his  right;  or,  if  sued  in  trespass  for  some  col- 
lateral injury  to  the  waste,  deft,  must  set  forth  at  length  the  special  mat- 
ter of  his  defence :  IVool.  394.  As  to  the  mode  of  setting  forth  such 
right  and  defence  in  general,  See  paat^  "  Common^  defence  of  Sigki 
of  J*  To  trespass  deft,  may  plead,  liberum  ienementum,  A  license 
may  sometimes  be  pleaded,  as  a  plea  of  license  by  deed  from  the  lord  to 
dig  turves,  leaving  sufiSeient  common  for  pit.:  Willen^  631;  1  Shqw^ 
350;  Cro.  Jac,  574;  2  Saund.  320;  Wool.  299.  A  release  of  common 
may  be  pleaded;  and  a  continuing  license  will  sometimes  operate  by 
way  of  release :  fVooL  300,  299.  A  breach  of  by-law  will  sometimes 
a£ford  a  plea :  ib. 


Precedents. 

DSOLARATIOff  in  CASK  FOm  DISTUBBAHCX  OF  OOHMOM  OF  PASTVRB  APPSHDAVT. 

In  the  K.  B.  (or  C.  P.,  or  Excq.)  Term,  Geo.  4. 

' to  wit  (venue  loeal)^  A.  B.  complnins  of  C.  D.,  Sic.  (CommencemtrU  a*  usual  in 

COM,  pot!,  "  Declaration,'*  ante,  '*  Case")    Fot  that  wh«rea«  the  said  pit.,  before  and  at  the 
time  of  the  committtnjr  the  grievance  hereinafter  next  mentioned,  to  wit,  on  the,  lie.,  (day/ 
injury,  or  about  the  time),  to  wit,  at,  &«.  (tenue),  was,  and  continual Ij  and  from  theoceforih 
hith«»rto  haih  been,  and  still  is,  lawfully  possessed  of  a  certain  messuage,  with  the  appurte- 
nances, situate  and  being  at,  &c.,  in  the  county  of  Y.,  and  also  of  divers,  to  wit,  60  acres  (a 
tuffieient  number,  ante,  Si>5)  of  land,  with  the  appurtenances,  also  sitoate  and  being  at,  fcc., 
in  the  county  of,  £ic.;  and,  by  reason  thereof,  for  and  during  all  the  time  aforesaid,  hath 
had,  and  of  right  ought  to  have  had,  and  still  of  right  ought  to  have,  common  of  pasture  in, 
upon,  and''throughout  all  the  commonable  waste  grounds  in  the  manor  of  H.,  in  the  county, 
&c.,  for  all  his  commonable  cattle,  levant  and  eouchanl,  in  and  opon  his  said  mesaoage  and  land, 
wilb  the  appurtenances,  every  year,  at  all  times  of  the  year,  at  his  free  will  and  pleasnre,  as 
belonging  and  appertaining  to  his  said  messuage  and  land,  with  the  appurtenancesi  to  wit, 
at,  &c.,  in  thre  county  aforesaid.    Yet  the  said  deft.,  well  knowing  the  premises,  but  contriv- 
ing, and  wrongfully  and  unjustly  intending,  to  injnre,  prejudice,  and  aggrieve^  the  nid  pit. 
in  thif  behalf,  and  to  deprive  him  of  n  great  part  of  the  profits,  benufit,  and  advantage,  of 
his  common  of  pasture,  whilst  the  said  pit.  was  so  possessed  of  his  said  messuage  and  land, 
with  the  appurtenances,  as  aforesaid,  and  whilst  he  was  so  entitled  to  such  common  of  pas- 
ture, as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divert  other  days  and  timet 
between  that  day  and  the  day  of  exhibiting  the  bill  of  the  said  pit.  against  the  said  deft,  in 
this  behalf,  to  wit,  at,  &.c.,  aforesaid,  in  the  county  aforesaid,  wrongfully  and  unjustly  sur- 
charged the  said  common  and  waste  grounds,  and  depastured,  eat  up,  and  spoiled,  the  grass, 
then  growing  on  the  same,  and  more  cattle  than  of  the  fight  he  ongbt  to  have  de- 
r*3681    pastured  thereon,  *to  wit,  with  100  horses,  100  niaresi  1011  geldings,  300  oxen, 
200  heifers,  200  cows,  200  calves,  20  bulls,  and  600  sheep  (according  to  the/ads^ 
though,  indeed,  the  averment  need  not  he  strictly  proved),  and  kept  and  continued  the  same  so 
depastured  thereon  at  each  of  these  times  for  a  long  space  of  time,  to  wit,  from  thence  re- 
spectively until  the  exhibiting  of  the  bill  aforesaid  ;  whereby  the  said  pit.  hath  during  all  that 
time  been  greatly  injured,  hindered,  and  obstructed,  in  the  enjoyment  of  his  said  common  of 
pasture  there,  and  conld  not  use  the  same  in  so  large,  ample,  and  beneficial  a  manner  as  he, 
during  all  the  time,  otherwise  might  have  enjoyed  the  same,  but  hath  loft  and  lieen  deprived 
of  a  great  part  of  the  benefit  and  advantage  thereof,  to  wit,  at,  &c.,  aforesaid,  in  the  conoty 
aforesaid.    And  whereas,  also,  the  said  pit.  before  and  at  the  time  of  committing  the  griev- 
ance hereinafter  next  mentioned,  to  wit,  on  the  day  and  year  aforesaid,  at,  Sic.,  aforesaid, 
was,  and  continually  from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  a  cer« 
'    tain  other  messuage,  with  the  appnitenances,  situate  and  being  at,  kc,,  aforesaid,  in  the 
county  aforesaid,  and  also  of  divers,  to  wit,  60  other  acres  of  land,  with  the  appurtenances | 
also  situate  and  being  at,  kc.,  aforesaid,  in  the  county  aforesaid,  and,  by  reason  thereof,  for 
and  during  all  the  time  last  aforesaid,  hath  had,  and  of  right  ought  to  hare,  common  of  pas- 
ture in,  upon,  and  throughout,  a  certain  place,  waste,  or  eommoii)  called  ,  situate  in 
the  manor  of  H.  aforesaid,  in  the  coooty,  iic.,  for  all  his  commonable  cattle,  levant  and 
CQuehant,  in  and  upon  his  said  last-mentioned  messuage  and  land,  with  the  appurtenances, 
every  year,  at  all  times  of  the  year,  at  his  free  will  and  pleasure,  •§  beloDging  and  apper- 
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tainiag  td  hit  nid  lait-inentioBed  mettaafe  and  land,  wkh  the  apimrUQaiices,  to  wit,*  at, 
&c.,  in  the  county  aforesaid.    Tet  the  said  deft.,  well  knowing  the  premises,  bat  contrivinj^, 
&«.,  the  said  pit.  in  this  behalf,  and  to  deprive  him  of  a  great  part  of  the  profits,  benefits, 
and  advantages,  of  his  said  common  of  pasture,  mhilst  the  said  pit.  was  so  posnessed  of  hia 
said  last-mentioned  messuage  and  land,  with  the  appurtenances,  as  last  aforesaid,  and  whilst 
he  was  so  entitled  to  soch  common  of  pasture,  as  aforesaid,  to  wit,  on  the  day  and  year 
aforesaid,  and  on  divers  days  and  times  between  that  day  and  the  day  of  exhibiting  the  bill 
aforesaid,  wrongfully  and  unjustly  depastured  the  said  place,  waste,  or  common,  and  the 
grass  then  growing  on  the  same,  with  divers  cattle,  to  wit,  lu;.  {om  before),  the  said  deft,  then 
and  there  not  having  any  right  whatever  to  depasture  any  such  cattle  or  sheep  there,  where- 
by the  said  pit.  hath  during  all  that  time  been  greatly  injured,  hindered,  and  obstructed,  in 
the  enjoyment  of  his  said  common  of  pasture  there,  and  could  not  use  the  same  in  so  large, 
ample,  and  beneficial  a  ms^^ner  as  be,  during  all  that  time,  might  and  would  otherwise  have 
enjoyed  the  same,  but  hath  lost  and  been  deprived  of  a  great  part  of  the  profits,  benefit,  and 
advantage  thereof,  to  wit,  at,  &c.,  in  the  county  aforesaid.     And  whereas,  he,  {Tkit  count 
$ame  ag  the  preceding  to  iht  *,  and  then  OMfolUnM :)  surcharged  the  said  common  and  wakte, 
and  depastured  and  eat  up  the  grass  then  growing  on  the  same,  with  more  cattle  than  of 
right  be  ought  to  have  depastured  thereon,  to  wit,  with  100  horses,  he,  kc,,  and  kept  and 
continued  the  same  to  depastured  thereon  at  each  of  those  times  for  a  long  space  of  time,  to 
wit,  from  thence  respectively  until  the  exhibiting  the  bill  aforesaid,  whereby  the  said  pit.  hath 
dunng  all  that  time  been  greatly  injnred,  Itc.    (Same  a$  before  to  the  end.)    -(For  depatlur* 
ing  common  in  another  plau  vnthin  the  tameparish,)    And  whereas,  also,  the  said  pit.,  before 
ami  at  that  time  of,&c.,  to  wit,  on,  8ic.,  was,  and  continually  from  thenceforth  hitherto  hath 
been,  and  still  is,  lawfully  possessed  of  a  certain  other  messuage,  and  divers,  to  wit,  five 
acres  of  land,  adjoining  to  the  same,  with  the  appurtenances,  situate  and  being  at  T.  afore* 
said,  within  the  manor  aforesaid,  in  the  county  aforesaid,  and,  by  reason  thereof,  for  and 
during  all  the  time  last  aforesaid,  the  said  pit.  hath  had.  Sic.,  common  of  pasture  (fame  as  be" 
fore.)    Tet  the  said  deft.,  well  knowhag,  &c.  &c.,  surcharged  the  said  common  and  waste 
grounds,  and  depastured,  eat  up,  and  spoiled,  the  grass  then  growing  on  the  same,  with 
more  cattle  than  of  right  he  ought  to  have  depastured  thereon,  to  wit,  with  100  horses,  he, 
lie.,  and  kept  and  continued  the  same  so  depastured  thereon  at  each  of  these  said 
times  for  a  long  space  of  time,  to  wit,  *from  thence  respectively  until  the  exhibit-    r^3691 
ing  of  the  bill  aforesaid,  whereby,  he.,  (tame,  om  before,)    And -whereas,  he.  (tame 
at  before  to  the  exhibiting  of  the  bill  aforesaid,  and  then  at  foUowt:)  to  wit,  at,  bc«,  in  the 
county  aforesaid,  in  the  soil,  to  wit,  in  100  acres  of  the  soil  of  the  said  common  and  waste 
grounds,  wrongfully  and  unjustly,  with  ploughs,  spades,  and  other  iron  instruments,  plough- 
ed, cut,  and  dug  up,  the  turf  and  the  turves,  to  wit,  CW)  cart-loads  of  turves,  then  cut  and  dug 
up,  took,  and  carried  away )  whereby  the  said  pit.,  during  all  the  time  last  aforesaid,  could 
not  have  or  enjoy  his  said  last-mentioned  common  of  pasture,  in  the  said  common  and 
waste  grounds,  in  so  large,  ample,  he.,  as  he  during  ail  the  said  last-mentioned  time,  ought 
le  have  done,  but  lost  the  greatest  part  thereof,  to  wiir,  at  the  parish  of  H.  aforesaid,  in  the 
county  aforesaid,  to  the  damage  of  the  said  pit.  of  £500;  and  therefore  he  brings  his  suit, 
he.  Pledges,  he. 

See  other  forms  of  declarations  for  disturbance  of  common  pasture,  2  ChU.  Ft.  799 ;  for 
not  suffering  fields  to  lie  fallow  in  rotation,  t6.  802  ;  by  building,  be.,  ib.  804 ;  by  enclosing, 
ib. ;  by  digging  turves,  ib.  806  ;  by  rabbits,  t6. ;  by  taking  off  dung,  ib. ;  by  putting  heaps 
of  dung  on,  ib, ;  by  trespassing  with  horses,  ib.  806 ;  for  disturbing  common  of  turbary,  806, 
IVooL ',  for  disturbing  common  of  estovers,  2  Chit.  Pt.  807.  See  form  of  declaration  against 
the  lord,  Heme,  125, 1  Sound.  346,  a.    For  averries  and  cognizances  respecting,  see  pott. 


Evidence  for  Plaintiff. 

In  an  action  for  disturbance  of  common,  the  pit  will  have  to  prove^ 
lat  his  title  to  the  right  of  common,  as  stated  in  the  declaration  ;  3d. 
the  right  of  common ;  3d.  the  distarbance  and  injury  done  to  such  right 
by  deft ;  and,  lastly,  the  plt.'s  damages. 

Proof  Title  to  the  Bight.]  The  plt^s  title  must  be  proved,  as  stated 
in  the  declaration.  But  we  have  already  seen  that  the  title  need  not  be 
proved  to  the  same  extent  as  that  stated  ;  it  suffices  to  prove  the  sub- 
stance of  the  issue :  ante^  364  ;  see  the  instances.    It  will  suffice  to 
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prove  the  pit's  possession  of  some  messuage  or  land,  to  which  such 
common  belongs^  or  of  a  house  so  entitled^  where  the  claim  is  for  common 
of  turbary,  &c. 

Proof  of  the  Right  of  Common.']    This  should  be  proved  as  stated ; 
though^  indeed,  as  we  have  already  seen,  the  substance  of  the  statement 
need  only  be  proved :  see  ante^  365-6,  for  instances.    Where  the  pit 
claimed  a  right  of  common  for  all  his  commonable  cattle,  and  the  proof 
was   that   he  had  turned  on  all  the  cattle  he  had  kept,   but  that  he 
never  had  kept  any  sheep,  it  was  held  that  this  was  evidence  of  a  right 
for  all  commonable  cattle,  to  be  left  to  the  consideration  of  a  jury :  Mam- 
folds.  Pennington^  4  B.  ^  C.  161.    Where  common  of  pasture  is 
claimed  in  the  declaration  for  cattle  sans  nombre^  i.  e.  levant  and  cou- 
chant,  the  right  must  be  proved  as  laid  ;  viz.  for  as  many  cattle  as  can 
be  foddered  during  the  winter  on  the  messuage  to  which  the  right  be- 
longs ;  and  it  is  a  rule,  that  every  custom  on  which  the  right  of  common 
depends  must  be  proved.     Suppose,  for  instance  (as  is  the  case  in  some 
places),  it  has  been  the  usage  that  cattle  depasturing  a  certain  eommon 
should  lodge  within  the  hamlet,  or  parish,  or  vill,  wherein  the  common 
is  :  it  must  be  in  evidence  that  the  cattle  which  the  pit  has  been  in  the 
habit  of  depasturing  have  been  so  levant  and  couchant  within  the  vill : 
Wool.  326.    In  case  for  disturbance  of  common,  it  turned  out  that  the 
pit  was  a  butcher  ;  that  his  house  had  neither  land,  curtilage,  or  stable^ 
annexed  to  it ;  but  that,  under  his  shop-window,  there  was  a 
[*370]  sheepfold,  which  would  contain  four  stieep  at  a  time,  •but  nei- 
ther a  horse  nor  a  bullock ; — it  further  appeared  that  pit's  ikther 
had  always  exercised  the  right  of  common,  but  never  without  the  occupa- 
tion of  some  land,  and  the  pit's  custom  was  to  turn  out  the  sheep  he  did 
not  kill  the  preceding  day  till  the  morning  of  the  next ;  no  levancy  and 
couchancy  being  proved,  as  stated  in  the  declaration,  Ld.  Kenyon  non- 
suited the  pit :  1st  because  there  was  no  land  on  which  the  cattle  could 
be  levant  and  couchant ;  2d.  because  the  right  was  claimed  for  all  cattle ; 
and  said,  even  supposing  a  good  right  had  been  made  out  for  sheep 
levant  on  the  hold  above  spoken  of,  still  no  horse  or  bullock  (and  the 
pit  had  claimed  a  right  for  such  cattle)  could  be  kept  there  :  Scholes  v. 
Hargreavesy  5  T.  ^  46  ;   Wool  327.     Where,  however,  the  claim  is 
for  a  certain  number^  of  course  the  levancy  and  couchancy  need  not  be 
proved,  but  a  right  for  the  defined  number :  1  Ld,  Raym.  726.    Still 
it  is  not  necessary  for  the  pit  to  prove  his  actual  user  of  the  common 
at  the  time  of  the  deft's  tort,  for  the  greatness  or  smallness  of  the  wrong, 
and  not  the  pit's  exercise  of  his  right,  is  the  question.     On  the  plea  of 
*^  not  guilty"  to  an  action  on  the  case  for  injuring  the  pit's  common, 
the  pit  proved  that  he  had  been  accustomed  to  turn  from  100  to  300 
sheep  on  the  common  ;  but,  because  it  did  not  appear  that  he  had  turned 
any  on  during  the  year  in  which  the  deft  committed  the  wrong  com- 
plained of,  the  verdict,  which  was  for  the  pit,  was  submitted  to  the 
opinion  of  the  court ;  and  it  was  objected  that  he  had  suffered  no  damage, 
but  it  was  holden  that  he  had  shown  what  was  material  to  his  action, 
and  that  such  proof  was  sufficient :  2  W.  Bl.  R.  1233. 

The  right  is  usually  proved  from  the  testimony  of  old  inhabitants, 
who  have  no  interest  in  the  event  of  the  suit,  such  as  supporting  or  en- 
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largiDg  their  rights  by  the  issue  of  the  verdict :  see  post^  371.    Where 
such  witnesses  cannot  be  procured,  recourse  must  be  had  to  other  proofs : 
such  as  ancient  grants,  reputation,  &c.     Where  an  appendant  right  is  in 
issue,  unless  a  grant  beyond  time  of  legal  memory  be  introduced,  there 
does  not  seem  to  be  any  other  method  of  sustaining  a  right  of  this  na- 
ture, which  neither  appears  from  old  inhabitants  or  ancient  writings, 
than  by  reputation.     But  it  is  doubtful  whether  evidence  of  reputation 
18  admissible  to  prove  a  presumptive  right  strictly  private,  Morewood 
V.  Wood,  14  Eaaty  331,  5  7!  R.  123,  1  Esp.  Rep,  324 ;  and  some  foun- 
dation should  always  be  laid  for  the  admission  of  proof  by  reputation^ 
as  an  exercise  of  the  right  by  pit,  &c.  :  1  M.  4*  S.  679  ;  Wool.  320  ; 
14  Eastj  328.    The  declarations  of  deceased  persons  will  be  received, 
where  there  is  no  controversy  on  the  very  point  their  words  are  em- 
ployed to  illustrate,  Nichols  v.  Parker^  14  East^  331  ;  and  see  further 
as  to  evidence  by  reputation, /to^/,  "  Hearsay  Evidence.*'    Where  the 
the  right  claimed  is  for  common  appurtenant,  ancient  parchments  and 
writings,  containing  grants  of  commonable  rights,  are  often  made  avail- 
able, and  they  will  be  received  in  evidence,  if  proved  to  be  drawn  from 
a  proper  custody  :   Wool.  322  ;  3  Taunt  91  ;  2  W.  Bla.  989;  post, 
<<  Deed.*'    Sometimes  a  new  grant  will  be  presumed  ;  as,  where  an  un- 
interrupted possession  for  a  considerable  number  of  years,  fifty  for  in- 
stance, is  proved,    Wool.  323,   Cowlam  v.  Slack,  15  East,  108^  and, 
unanswered  by  rebutting  evidence,  long  enjoyment  is  a  streng  and  sub- 
stantial proof:  Drury  v.  Moore,  1  Stark.  102.    But,  if  there  be  any 
evidence  which  savours  of  encroachment,  an  exercise  of  a  supposed  right 
of  common  for  100  years  will  not  confirm  it :  Datoson  v.  Duke  0/ Nor- 
folk, 1  Price,  246 ;  Hetherington  v.   Vane,  4  B.  ^  ^.  428.      Acts 
done  on  one  part  of  the  common  may  be  given  in  evidence  to  show  the 
usage  on  another  part  of  the  same  common,  even  against  parties  reaping 
benefits  from  that  other  part :  Bryan  v.  Winwood,  1  Taunt.  208. 

Proof  0/  Disturbance  and  Injury  by  Defendant.]    This  should  be. 
substantially  proved  as  stated :  see  ante,  366.    Where  the  pit  sues  the, 
lord  of  the  waste,  he  must  particularly  show  the  surcharge  or 
disturbance  *which  he  complains  of,  as  of  so  many  supernume-  [*371  j 
rary  sheep,  &e. ;  but,  where  he  proceeds  against  the  commoner, 
he  need  not:  3  Wils.  278;  ante,  366. 

M  Proof  of  Damage.]  Some  damage  must  be  proved,  see  ante,  367, 
nowever  little ;  the  least  possible  mischief,  such  as  the  taking  a  small 
quantity  of  dung,  to  the  value  of  a  farthing,  from  the  common,  will  be 
sufiScient  to  prevent  a  nonsuit:  2  East,  154;  ante,  367. 

Common  in  Choss.]  The  proof  of  a  common  in  gross,  when  claim- 
ed by  grant,  is  by  putting  in  the  deed,  and  then  giving  evidence  of  the 
deft's  Injury  to  the  right  of  common  described  in  it,  or,  if  by  prescrip- 
tion, by  calling  as  many  old  witnesses  as  can  be  found  to  the  long  enjoy- 
ment which  the  pit  or  his  ancestors  have  had  of  the  profits  in  question, 
of  which  the  deed  becomes  a  corroborating  auxiliary.  Where  a  common 
appurtenant  is  by  deed,  the  same  course  should  be  observed. 

Common  of  Turbary,  Estovers,  fyc]  In  actions  for  disturbanee  of 
estovers,  turbary,  piscary,  fyc,  the  pit  proves  his  possession  of  the 
house  to  which  these  rights  appertain ;  he  then  shows  his  custom  to  take 


4S2  COMMON,  ACTION  FOR  INJURY  TO. 

the  profits  for  the  purposes  of  repairing  bis  house,  Sec.,  for  fuel  or  for 
sustensnce,  aod  then  gives  evidence  to  the  deft's  entry  into  the  waste, 
and  his  spoliation  of  the  estovers. 

Evidence  for  DefendanL 

The  evidence  for  deft,  will  necessarily  consist  in  rebutting  the  pit's 
proofs,  either  from  the  cross-examination  of  pit's  witnesses,  or,  which 
is  more  advisable,  by  Uie  evidence  of  his  own  witnesses.  He  may  show 
that  the  common  has  been  enclosed  and  held  in  severalty  adversely  for 
upwards  of  twenty  years,  which  bars  the  entry  of  the  commoner,  Ilaw&e 
V.  Btzcarif  2  Saund.  156,  Richards  v.  Peake^  2  ^.  ^  C.  918;  or  he  may 
show  that  the  common  has  been  used  in  miatake,  Hetherington  v.  Vane^ 
A  B.  if  ^.  428,  1  Price  J  426;  or  that  he  has  been  licensed  by  the  lord 
to  commit  the  alleged  injury,  provided  there  be  a  sufficiency  of  common 
left  for  pit,  1  Saund.  346,  b.^poat;  or  he  may  show  a  releasci  ante. 

Competency  of  Commoners  and  Persons  claiming  the  same  Right. 

If  the  issue  be  on  a  customary  right  of  common,  by  the.establisbment 
of  which  the  witness  would  be  benefited,  the  general  rule  is  that  he  is 
incompetent;  but  that,  where  he  gives  evidence  to  establish  the  private 
prescriptive  right  of  another,  he  is  competent :  Bent  v.  Baker ^  3  ib.  32. 
For,  as/7.  Bullerj  t/i,  '<  If  the  issue  be  on  a  right  of  common  which  de- 
pends on  a  custom  pervading  the  whole  manor,  the  evidence  of  a  com- 
moner is  not  admissible;  because,  as  it  depends  upon  a  custom,  the  record 
in  that  action  would  be  evidence  in  a  subsequent  action  brought  by  that 
very  witness  to  try  the  same  right:"   Walton  v.  Shelley ^l  T.  R.  302. 
And  where,  in  an  action  on  the  case  against  the  deft  for  not  repairing 
his  fences  contiguous  to  a  common  on  which  pit.  prescribed  for  common 
appurtenant,  one  of  the  points  in  issue  was,  whether  the  deft,  was  liable 
.  to  repair  by  reason  of  his  occupation,  it  was  determined  that  other  per- 
sons who  claimed  a  right  of  pasture  over  the  same  common  were  not 
competent  witnesses  for  the  pit :  Anscomb  v.  Shore^  1  Taunt.  261.  And 
if,  by  showing  that  the  deft  had  no  right,  the  witness  would  enlarge  his 
own  commonable  privilege,  his  testimony  will  not  be  admitted :  Kennet 
V.  Foster^  Selw.  N.  P.   Thus,  where  the  corporation  of  Eingp- 
[*372]  ton,  being  '^lords  of  a  manor,  had  enclosed  lands,  and  the  pit.*, 
as  the  lessee,  brought  an  action  of  trespass,  on  an  issue,  whether 
sufficient  common  was  left,  he  was  not  permitted  to  call  freemen  of  the 
corporation ;  as,  however  small  the  interest,  it  was  enough  to  disqualify 
one  of  the  members  from  appearing  to  sustain  the  pit's  action  :  Burton 
V.  Hinde^  5  T,  R.  174.     But  witness  will  not  be  excluded  where  com- 
mon is  claimed  by  prescription  in  right  of  a  particular  estate ;  for,  if  A. 
has  a  prescriptive  right  of  common  belonging  to  his  estate,  it  does  not 
fbllow  that  B.,  who  has  also  an  estate  in  the  same  manor,  has  the  same 
right;  and  the  judgment  for  A.  would  not  be  evidence  for  B.:/?.  Buller, 
J.f  1  T.  R.  303.    Still,  where  the  witness  comes  to  narrow  his  own  right, 
he  may  be  received,  though  he  claims  under  the  same  title  he  is  about  to 
support    S09  if  several  persons  have  eommon  esclusively  of  others  on 
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Dale,  and  the  common  of  one  of  these  comes  in  dispute,  one  of  the  latter 
may  be  called  to  substantiate  the  right  of  the  former,  because  it,  in  ef- 
fect, charges  himself,  by  admitting  another  person  to  have  common  with 
him :  1  Ld,  Raym.  731.  Nor  is  it  a  good  exception  to  a  witness  that  be 
has  common  because  of  Ticinage  in  the  lands  in  question;  for  thia  i»  no 
interest,  but  only  an  excuse  for  a  trespass:  Bull,  N,  P.  285. 

COMMON,  Defbncb  of  Right  of. 

Nature  and  Form  of  Plea,  and  subsequent  Pleadings,  378* 

Precedents,  374. 

Evidence  for  Defendant,  376. 

Evidence  for  Plaintiff,  377. 


Nature  and  Form  of  Pha^  fyc. 

Plea.]  In  an  action  of  replevin  or  trespass  to  real  or  personal  pro- 
perty, if  the  defence  be  founded  on  a  right  of  common,  the  same  must 
be  pleaded  specially,  2  Wils.  51,  Yelv.  104,  3  Wik.  126,  291, 1  Saund. 
25,  346,  Com.  />.  Piscary ^  6  T.  B.  748 ;  and  the  plea  must  not  amount 
to  the  general  issue:  1  Sid.  106 ;  1  Keb.  391,  453;  2  Slod.  274.  If 
the  deft,  would  drive  the  pit.  to  a  new  assignment,  he  should  plead  libe- 
rum  fenementumf  either  in  himself  or  another  person:  Stevens  v. 
Whistlery  11  East^  51.  A  freeholder  or  copyholder,  or  his  tenant,  may 
plead  this  right,  Com.  D.  Pleader^  3  JT.  24 ;  and  see  further,  as  to 
who  is  entitled  to  and  may  consequently  plead  it,  Wolw. 

If  the  defL  claims  the  right  as  a  freeholder,  or  through  him,  he  should 
prescribe  for  the  right,  Com,  D.  Pleader^  3  K.  24, 1  Saund.  348,  n.  10; 
if  as  a  copyholder,  he  should  allege  a  custom  within  the  manor,  either  for 
all  copyholders,  within  tWe  manor,  or  for  the  tenant  of  the  deft's  land 
in  particular  ;  ih.  Or,  where  a  copyholder  claims  the  common  in  the 
soil  of  a  stranger,  which  is  not  parcel  of  the  manor,  he  must  prescribe 
in  the  name  of  the  lord  :  viz.  that  the  lord  of  the  manor  and  his  ances- 
tors, and  all  those  whose  estate  he  hath,  have  immemorially  had  com- 
mon, &c.,  in  the  locus  in  quo^  for  themselves  and  their  customary  tenants; 
1  Saund.  349,  n,  11 ;  Com.  D.  Pleader^  3  K.  24.  The  commoner  must 
set  out  his  title  to  the  right  accurately.  Underwood  v.  Saunders^  2  Lev. 
178  ;  and  it  will  not  suffice  for  him  to  state  a  mere  possessory  title,  as 
in  a  declaration.  If  a  freeholder,  or  one  claiming  through  him,  be 
ought  to  show  2^  seisin  in  fee  of  the  land  to  which  he  claims  his  right 
in  himself  or  others,  under  which  he  derives  his  title:  Cro. 
Car.  599;  4  T.  /?.  718 ;  Hutchinson  *y.  Jackson,  2  Lutw.  [*373] 
1324.  A  freeholder  may  plead  his  right  in  a  que  estate :  Pal- 
let V.  TroakCj  2  Ld.  Raym.  1188.  A  copyholder  should  state  his  es- 
tate, but  he  need  not  show  it  in  certain,  2  Taunt.  320,  but  only  allege 
that  every  customary  tenant  of  the  premises  has  had,  from  time  imme- 
morial, the  right  of  common,  which  he  claims  on  a  certain  waste-par- 
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eel  of  the  manor,  supra  :  Davy  y.  fFaiiSj  1  Keb.  652.  Care  must  be 
taken  not  to  join  irrecontiiable  interests  in  such  a  plea :  2  fVils,  258. 
It  IS  not  neceesary  to  aver  that  the  commoner  was  in  possession,  as  that 
is  implied,  from  the  allegation  of  a  seisin  in  fee^  until  the  contrary  be 
shown :  Stott  v.  Sloti,  16  East,  343  ;  4  M.  ^-  S.  392.  An  inaccuracy 
in  the  words  denoting  the  prescription  may  be  cured  by  the  verdict :  3 
T.  R.  147.  The  various  customs  of  particular  manors  must  be  attend- 
ed to  in  framing  this  plea  :  therefore,  in  putting  out  cattle  oe  a  common 
of  vicinage,  it  is  indispensable  to  state  the  mutual  rambling  of  the  cat- 
tle, from  immemorial  usage,  and  such  other  facts  as  may  be  necessary  to 
establish  a  mutual  privilege  of  intercommoning:  Gullet  v.  Lopes^  13 
East,  348. 

The  right  itself  should  be  stated  specifically,  and  with  certainty :  1  Ld. 
Raym.  645.  The  name  of  the  manor  wherein  the  waste  is,  should  be 
statedj  but  the  omission  is  cured  by  16  and  17  Car.  2,  c.  8;  5  T.  R. 
4l2f  n.  The  nature  of  the  common  claimed  should  be  distinctly  set 
forth;  for,  where  a  deft,  justified  under  a  right  of.  fishery,  but  did  not 
say  whether  it  was  free,  several,  or  common,  his  pleading  was  adjudged 
bad :  Fitz.  C.P.2;  1  Rol.  Rep.  425.  If  the  right  be  for  any  particu- 
lar cattle,  or  any  particular  number  of  cattle,  it  should  be  qualified  ac- 
cordingly in  the  plea,  fln/e,.365.  The  levancy  and  couchancy  of  the 
cattle  should  be  stated,  except  in  certain  cases  ;  see  ante,  365.  The  du- 
ration and  extent  of  the  right  should  be  stated  with  certainty,  and  accu- 
rately :  6  T.  R.  748  ;  2  ib.  376. 

An  averment,  that  A.  B.,  and  all  those  whose  estate  he  has,  from  time 
immemorial,  were  accustomed,  and,  during  all  the  time  aforesaid  ought 
to  have  common,  was,  on  demurrer,  holden  inadequate  to  show  a  right 
of  common  during  a  whole  year:  Hawkins  v.  EckleSj  2  B.  fy  P.  359. 
Where  the  pit.  prescribed  for  a  right  of  sole  pasture,  from  the  feast-day 
of  St  Thomas,  until  the  ISth  April,  and  proved  the  ezereise  of  the 
right  between  those  periods,  it  was  held,  on  motion  to  set  aside  a  non- 
suit, that  it  was  not  necessary  to  allej^e  the  right  in  the  pleadings  from  Old 
St  Thomas'  Day  :  Smith  v.  Flower,  3  Ring.  401.  As  to  the  words, 
<<as  to  said  messuage,  &c.,  appertaining,"  &c.,  see  ante,  366;  they 
seem  to  be  necessary:  1  Saund.  346,  c.;  3  Lev.  104 ;  sed  vide  Styles, 
428.  It  seems  necessary  to  state,  that  deft  could  not  enjoy  the  com- 
mon so  beneficially  as  he  might :  see  ante,  367.  The  right  should 
be  amply  stated,  so  as  to  answer  the  whole  declaration;  otherwise  it 
will  fail ;  as,  where  trespass  was  brought  for  damage  done  by  horses, 
oxen,  and  cows,  and  there  was  a  justification  to  have  common  for  two 
geldings  only,  it  was  holden  bad :  Thornel  v.  Lassels,  Cro.  J.  21 ;  and 
see  8  Mod.  120.  The  time  alleged  in  the  declaration  should  also  be 
strictly  followed  in  the  plea  :  2  Saund.  1,  63,  rf.;  2  Rol.  Jib.  676.  Al- 
though the  plea  be  good  in  one  part  of  its  justification  under  the  right, 
if  bad  in  the  rest,  it  will  wholly  fail :  1  Saund.  21.  Duplicity  must  be 
avoided ;  but,  though  issue  must  be  taken  upon  a  single  poin^  it  is  not 
necessary  that  this  single  point  should  consist  only  of  a  single  fact ;  as, 
where  the  point  is,  that  cattle  are  entitled  to  common,  they  must  be 
both  his  own  cattle,  and  also  levant  and  couchant,  which  are  two  differ- 
ent circumstances  of  their  being  entitled  to  common  :  Robinson  v.  Ro- 
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iejf,  I  Burr.  316  ;  8  Luiw.  1395;  1  Saund.  346»  c.    And,  where  it 

was  urged  that  the  plea  was  double,  as  stating  a  right  of  common  which 

doth  not  lie  in  prendre,  for  the  pit.  cannot  cut  and  take  aw^y  the  grass 

from  off  the  common,  but  only  feed  and  take  it  by  the  mouths  of 

his  cattle,  and  a  right  to  cut  and  takeaway  rushes,  which  lies  *on-  [*374] 

ly  in  prendre,  it  was  held,  that  both  together  constituted  but 

b«t  one  united  right :  Bean  v.  Bloom,  3  fVils,  456  ;   2  fV.  Bl  926, 

*.  r. 

Beplication.']  To  a  plea  claiming  a  right  of  common,  the  pit  cannot 
reply  de  injuria,  Willes,  101,  but  must  either  deny  the  seisin  in  fee,  or 
other  title  to  the  estate,  as  appendant  to  which  the  deft  claims  his  right, 
or  may  deny  the  right  of  common,  as  stated  in  the  plea,  ib.;  for,  although 
a  right  of  common  may  exist  in  the  manor,  it  may  be  restricted  in  vari-  . 
ous  particulars:  Gerrish  v.  Rodburne,  3  FFils.  165;  or  show  such 
grounds  as  will  establish  a  ground  for  the  pit's  complaint,  1  Show.  350; 
or  that  the  cattle  were  the  deft's  own  commonable  cattle,  levant  etcoU' 
chant,  on  the  premises,  concluding  to  the  country,  and  not  with  a  formal 
traverse :  1  Burr.  320.  But  the  existence  of  the  privilege  Yam  been 
sometimes  traversed,  Hickman  v.  Thorne,  2  Mod.  104,  and,  under  cer- 
tain circumstances,  is  generally  adopted;  as,  where  it  is  intended  to  set 
up  another  prescription^  1  Burr,  316,  inconsistent  with  the  one  first  re- 
lied on,  1  W.  BL  49 ;  in  which  case  it  is  necessary  that  the  whole  of  a 
prescription  should  be  traversed:  4  T.  B.  157.  It  need  not,  however, 
be  so  in  express  terms,  if,  from  the  nature  of  the  common,  it  appear  that 
the  averments  are  tantamount  to  a  direct  traverse,  1  Wtls.  339 ;  and  a 
traverse  should  not  be  adopted  after  a  sufficient  confession  and  avoidance, 

2  Saund,  1;  nor  made  use  of  to  negative  an  inference  of  law :  2  H,  Bl. 
182.  It  is  said,  that  where  the  deft  has  turned  out  other  cattle,  as  well 
as  his  own  commonable  cattle,  the  pit  should  new  assign,  stating,  that 
he  brought  his  action  for  depasturing  the  common  with  other  cattle,  and 
ought  not  to  traverse  the  levancy  and  couchancy  stated  in  the  plea  of  jus- 
tification :  1  Saund.  346,  a.  Pit  may  also  reply  an  approvement,  or 
that  the  locus  in  quo  has  been  inclosed  from  the  common  more  than  thirty 
years,  and  enjoyed  adversely,  2  B.  ^  C.  918,  and  see  2*7bun/.  156; 
but,  if  only  part  of  the  close  wherein  the  alleged  trespass  was  committed 
has  been  so  inclosed,  the  pit  should  reply  that  fact,  and  it  would  be  too 
much  to  reply  the  whole  close  had  been  inclosed  :  ib.  If  the  pit  new 
assigns  to  a  plea  of  liberum  tenementum,  care  should  be  taken  that  the 
closes  newly  assigned  are  the  same  with  those  to  which  the  deft's  plea 
applies :  Pratt  v.  Dome,  15  East,  235.    A  departure  must  be  avoided : 

3  Bep.  247.  And,  where  pit's  surrejoinder  admitted  deft's  right  of 
common,  but  complained  of  a  surcharge,  it  was  held  to  be  a  departure : 
Ellis  V.  Bowles,  miles,  638 ;  2  fTils.  96. 


Precedents. 

AVOWRY  FOR  A  DI8TRZ8S,  OAMAOK  FZASAITT  B7  A  FREZHOLDIR  BAVINO  RIGHT  OF  COMMOV 

OTBR  LOCUS  IR  qUO. 

{Mio  nofi,  pottf  "Replevin.**)    Because  be  says,  that  before,  and  at  the  said  time,  when, 
&c.,  the  said  deft,  was,  and  still  is,  seised  in  liis  demesne  as  of  fee,  of  and  in  a  certain  mes- 
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saage  and  land,  with  th«  appurtenances,  tiUiate,  &c. ;  and  th||$  the  said  deft.,  and  aU  those 
whose  estate,  &€.,  had,  of  and  with  the  said  messuage  and  land,  with  the  appurtenances,  for 
the  time  being,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  had,  &c., 
and  been  nsed  apd  accustomed  to  hare,  and  of  right  ought  to  hare  had,  and  the  said  deft. 
ftiU  of  right  oug^t  to  have,  for  himself,  and  his  and  their  tenants,  farmers,  occupiers  of  the 
said  messnage  and  lands,  with  the  appurtenances,  common  of  pasture,  in,  upon,  and  through- 
out the  said  place,  in  which,  &c.,  called ,  for  all  his  and  their  commonable  cattle,  levant 

and  wuduxnJtf  in  and  upon  the  said  messuage  and  land,  with  the  appurtenances,  every  year, 
and  at  all  times  of  the  year,  as  to  the  said  messuage  and  land,  with  the  appurtenances  be- 
longing and  appertaining;  and  because  the  said  catrle,  in  the  said  declaration  mentioned, at 
the  same  time,  when.  Sic.,  were  in  and  upon  the  said  place  in  which,  &.c,,  called ,  de- 
pasturing, and  destroying  the  grass  when  there  growing  and  being,  doing  da- 
r*37dl  niage  there,  so  that  the  said  deil.  *coold  not  have  or  enjoy  his  said  common  of 
pasture  there,  in  so  ample  a  manner  as  he  ought  to  have  had  and  enjoyed  the 
tame ;  the  said  deft,  well  avows  the  taking  of  the  said  cattle  in  the  said  declaration  mention- 
ed, in  and  upon  the  said  place,  in  which,  &c.,  called ,  and  justly,  &lc.,  as  for  and  in  the 

.  name  of  a  distress  for  the  said  damage  so  there  done  and  doing  as  aforesaid.  And  this,  kc.; 
as  j^osf ,  **Replevin," 

PUi.  nr  TBBBPASS,  JUSTn'TTirO,  BT  ▲  LXA8r.B0U>XH  OR  TREXHOLnXB,  urn  HIS  SXllTAKT, 
UHBBK  ▲  PaaSCaiPTIYX  BIOHT  Of  COXXOir  OT  FASTUBB. 

(Mio  non,  jpoif,  '*  Trapau,"  If  only  part  of  the  iretptusu  ht  jwtijiedy  etiumerate  that  part 
«ii  Uu  eommfncemenl.)  Because  he  says,  &c.  {ttating  the  seitin  tn/ee,  and  prtfcriptwe  right 
of  common  in  the  deft.,  if  he  be  a  freeholder^  at  ante,  374  ;  or,  if  the  deft,  be  a  tenant,  after 
Mating  the  seitin  <n/ee,  and  the  right  ofeowmon,  tet  forth  the  demise ,  thus : )  Because  he  says, 
that  O.  H.,  before  the  said  time;  when,  £ic.,  and  at  the  time  of  the  making  of  the  demise 
hereinailer  mentioned,  was  seised  of,  and  in  the  said  place  in  which,  &c.,  with  the  appurte- 
nances, in  his  demesne,  as  of  fee ;  and,  being  so  seised,  the  said  G.  H.,  before  the  said  time, 
when,  &e.,  to  wit,  on,  ttc,  at,  &c.,  aforesaid,  demised  the  said  place  in  which,  &c.,  with  the 
appurtenances,  to  the  said  deft.,  to  have  and  to  hold  the  same  to  the  said  deft,  for  one  whole 
year  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended,  and  so  from  year  to 
year,  as  long  as  the  said  G.  H.  and  deft,  should  respectively  please;  by  virtue  of  which  said 
demise,  the  said  deft,  in  his  own  right,  and  the  said  £.  F.,  as  his  servant,  and  by  his  com- 
mand, at  the  said  times,  when,  Su:.,  entered  into  the  said  close,  in  which,  &c.,  in  order  to 
turn  and  put,  and  did  then  and  there  turn  and  put  into  and  upon  the  same,  the  said  horses, 
mares,  geldings,  cows,  oxen  and  sheep,  in  the  said  first  count  of  the  said  declaration  men- 
tioned, being  the  said  deft.'s  own  commonable  cattle,  levant  and  eovehcmt,  in  and  upon  the 
said  lasl-mentioned  land,  with  the  appurtenances,  to  use  the  said  common  of  pasture  of  the 
said  deft,  there ;  and,  in  so  doing,  the  said  deft,  and  E.  F.,  at  the  said  tiroes,  when,  &c.,  with 
theif  feet,  in  walking,  necessarily  and  unavoidably  trod  down,  trampled  upon,  spoiled,  con- 
sumed, and  destroyed,  a  little  of  the  grass  and  hay,  herbs,  roots,  shrubs,  and  bushes,  there 
growing  and  being ;  and,  with  the  said  horses,  mares,  &c.,  in  the  said  first  count  mentioned, 
necessarily  and  unavoidably  trod  down,  trampled  upon,  spoiled,  ate  up,  depastured,  con- 
sumed, and  destiy^yed,  a  little  other  of  the  grass  and  hay,  herbs,  roots,  shrubs,  and  bushes, 
there  also  growing  and  beings  and  because  the  said  close,  in  which,  &c.,  before  and  at  the 
said  time,  when,  &c.,  had  been,  and  was,  wrongfully  inclosed  with  and  by  means  of  the  said 
ditches,  fences,  and  gates,  in  the  said  first  count  of  the  said  declaration  mentioned,  before 
then  wrongfully  dug,  made,  and  put  and  placed  in  and  upon  the  said  close,  in  which,  frc; 
•o  that,  without  filling  up  and  levelling  the  said  ditches  and  fences,  and  removing  the  said 
gates,  the  said  deft,  could  not  use  or  enjoy  his  said  common  of  pasture,  in,  upon,  and 
throughout  the  said  close,  in  which,  &ic.,  in  so  ample  and  beneficial  a  manner  as  he  other- 
wise might,  and  would,  and  ought  to  have  done,  the  said  deft.,  in  his  own  right,  and  the  said 
E.  F.,  as  the  servant  of  the  said  deft.,  and  by  his  command,  at  the  said  several  times,  when, 
4u.,with  the  said  pickaxes,  hatchets,  saws,  and  mattocks,  and  other  instruments,  in  the  said 
first  count  mentioned,  filled  up  and  levelled  the  said  ditches,  and  dog  up,  threw  down,  and 
prostrated  the  said  fences  and  gates,  in  the  said  first  count  mentioned,  and  took  and  carried 
the  said  gates  to  a  small  and  convenient  distance,  where  they  left  the  same  for  the  use  of  the 
said  ph.,  doing  no  unnecessary  damage  to  the  said  pit.,  on  the  occasions'  aforesaid,  and  as 
they  lawfully  might,  for  the  cause  aforesaid,  which  are  the  said  several  supposed  trespasses 
an  the  introductory  part  of  Uiis  plea  mentioned,  whereof  the  said  pit.  hath  above  complained 
against  the  said  deft,  and  E.  F.;  and  this  the  said  deft,  is  ready  to  verify :  wherefore  he  prays 
judgment,  if  the  said  pit.  ought  to  have  or  mainuin  his  aforesaid  action  thereof  against 
hiiD,&c. 
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nXA  I*  Bim  TO  AVOWRY  DAXAei  nASAMT  BT  A  COKXOVSB;  BlVIAl  OT  BIS  BIBBT  QW 

COXXOK. 

And  the  said  pic,  as  to  the  avowry  of  the  said  deft.,  saith,  that  the  said  deft.,  by  reason  of 
any  thing  by  him  in  that  avowry  above  alleged,  ought  not  to  avow  the  taking  of  the  said  cat- 
tle [or  goodt  and  ehatUls]  in  the  said  place  in  which,  &c.,  and  justly,  &c.,  because  _.«^^^ 
he  saith  that  the  said  deft.,  "and  all  those  whose  estate  he  now  hath,  and  at  the  r*o76j 
said  time,  when,  &c.,  had,  of  and  in  the  said  messuage  and  land,  with  the  appur- 
tenances, for  the  time  being,  from  time  whereof.  Sic.,  have  not  had,  nor  have  been  had,  nor 
ought  the  said  deft,  still  of  right  to  have,  for  himself  and  themselves,  his  and  their  tenants 
and  farmers,  occupiers  of  the  said  messuage  and  land,  with  the  appurtenances,  common  of 

pasture,  in,  upon,  and  throughout  the  said  place,  in  which,  &c.,  called  ,ibr  all  his  and 

their  commonable  cattle,  Itvant  and  couehantj  in  and  upon  the  said  messnage  or  land,  with 
the  appurtenances,  in  every  year,  at  all  times  of  the  year,  as  to  the  said  messuage  or  tene* 
ment,  and  land,  with  the  appurtenances  belonging  and  appertaining,  in  manner  and  form  as 
the  said  deft,  hath  above,  in  his  said  avowry  in  that  behalf,  alleged.  And  this  the  said  pit 
prays  may  be  inquired  of  by  the  country. 

See  forms  of  pleas  in  trespass  of  prescriptive  right  of  common,  by  a  copy-holder,  2  Chit.  P. 
1111 ;  by  a  rector,  ib.  1112  ',p€r  cause  dt  victnage,  ib.  1113 ;  of  common  of  estovers,  &c.,  ib. 
1116;  of  common  of  fishery,  A.  1106;  pleas  in  bar  in  replevin  of  plL*s  right  of  common,  t6. 
1196 ;  replication  of  approvement  of  common,  ib.  1112, 1231 ;  replication  that  loeut  in  9110 
had  been  inclosed  from  the  common  thirty  yean  :  Richards  v.  Peoibs,  B.  ^  C.  918 ;  and 
Hawkt  V.  Baeonf  2  7auiU.  159. 


Evidence  for  Defendant 

The  requisite  evidence  to  support  rights  of  commoa^  where  they  are 
pleaded  in  excuse  or  denial^  is  proof  of  the  tUle  to  the  right  of  common 
itself;  the  exercise  of  that  right;  and  by  deft's  cattle,  levani  and  cau- 
chant. 

We  have  already  seen  what  proof  of  title  is  requisite,  and  the  mode 
of  such  proof,  antCj  364;  also,  how  the  right  of  common  should  be 
proved,  ante^  370.  In  addition,  it  may  be  observed,  it  may  be  shown 
by  the  testimony  of  old  uninterested  individuals,  or  by  a  grant  beyond 
time  of  memory.  In  the  absence  of  such  proof,  reputation  may  be  re- 
sorted to,  Morwood  v.  Woodi  14  East^  329 ;  especially  if  supported  hy 
confirmatory  evidence,  Weeks  v.  Sparky  1  M.  4'  *S.  679;  and,  therefore, 
a  declaration  of  a  former  tenant  of  a  messuage,  in  respect  of  which  a 
right  of  common  is  claimed,  is  admissible  in  evidence  of  such  right: 
Walker  v.  Broadsiock^  1  Esp,  Rep.  458.  The  declarations  of  deceased 
persons  may  be,  even  in  some  cases,  made  available;  and  it  has  been  held, 
that  a  paper,  signed  by  many  deceased  copyholders  of  a  manor,  import- 
ing what  was  the  general  right  of  common  in  each  copyholder,  and  agree- 
ing to  restrict  it,  was  evidence  of  reputation  even  against  copyholders 
not  claiming  under  those  who  signed  it.  Chapman  v.  Cowlauy  13  East, 
10;  and,  although  a  prescription  pre-supposes  a  grant  beyond  time  of 
memory,  the  court  will  allow  the  production  of  ancient  grants,  without 
date,  the  probability  of  the  existence  of  which,  beyond  time  of  memory, 
must  be  left  to  the  jury:  ^ddington  v.  Clode^  2  W.  BL  989.  In  some 
cases,  a  new  grant  will  be  presumed,  as  from  an  uninterrupted  possession 
for  several  years,  Cowlam  v.  Slacks  15  East^  1802 ;  unless,  from  the 
proximity  of  the  lands,  a  trespass  might  easily  pass  unnoticed  by  the 
commoners  intruded  on:  Dawson  v.  Duke  of  Norfolk^  1  Price,  246. 
Or,  the  waste  has  been  depastured  through  mistake  and  ignorance  of  the 
boundaries  of  two  adjoining  commons :  Hetherington  v.  Fane,  4  J9.  ^ 
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A.  428.  Eyidence  of  long  enjoyment  of  a  right  of  common  is,  how- 
ever, strong  proof,  unless  rebutted  by  contrary  presumptions :  Drewry 
V.  Moore,  1  Stark,  102,  ante,  370. 

The  exercise  of  the  right  must  be  proved,  to  justify  the  tort;  and  that 
the  supposed  tort  was  necessary  to  obtain  the  enjoyment  of  such  right: 
Lit  Rep.  295 ;  Bryan  v.  Winwood,  1  Taunt.  208. 

The  property  in  the  depasturing  cattle  must  be  proved  :  this  is  a  ma- 
terial and  traversable  part  for  the  pit.  in  his  admissions. 

The  levancy  and  couchancy  of  the  cattle  must  be  proved,  un- 
[*377]  der  a  plea>justifying  the  entrance  of  them  into  loctu  in  qtuf, 
.  in  exercise  of  right  of  common:  see  Rogers  v.  Brttstead,  Seiw. 
N.  P.  440 ;  the  Bailiffs,  fyc,  fyc.  of  Tewkesbury  v.  Brieknell,  I  Taunt. 
142.  It  has  been  holden  unnecessary  to  support  claim  of,  for  cattle  le- 
vant and  couchant,  that  the  common  should  be  adequate  to  the  support 
,of  the  cattle  for  any  length  of  time:  Willis  v.  Ward,  2  Chit.  Rep.  297. 

Evidence  for  Plaintiff. 
Where,  in  answer  to  the  right,  an  inclosure  is  set  up  by  the  lord,  some 
act  of  approvement  should  be  adduced,  to  show  his  intention  to  inclose, 
and  the  courts  will  take  notice  judicially  of  his  right  to  do  so.    Where 
the  lord  has  put  in  issue  that  the  locus  in  quo  is  his  soil,  and  freehold, 
he  should  be  prepared  with  old  grants,  deeds,  leases,  &c.:  fFool.  334. 
An  issue  is  frequently  joined  on  the  sufficiency  of  common  left  for  the 
tenants;  in  which  case  the  lord  must  prove  that  he  has  not  taken  so  much 
as  to  deprive  them  of  pasturage  for  their  cattle ;  but  he  will  not  be  al- 
lowed to  do  this  under  a  replication  of  de  injuria  to  a  justification  of 
right  of  eommon  :  he*  ought  to  plead  his  inclosure  specially,  and  aver 
that  he  has  left  sufficient  common:  Z>.  Ayrolles  v.  Howard,  3  Burr. 
1385.     Owners  of  common  fields  may  show  a  custom  to  inclose,  which 
may  be  done  by  the  production  of  old  deeds,  and  the  testimony  of  aged 
witnesses:  s^e  How  v.  Strode,  2  fVils.  269.  The  lord  may  show  a  long 
custom  to  erect  houses  on  the  waste,  in  exclusion  of  the  commoners;  or 
his  tenant  claiming  under  him,  sued  by  a  commoner,  may  prove  a  con- 
stant usage  on  the  part  of  lords  of  the  manor  to  grant  strips  of  land,  for 
the  purpose  of  building,  which  is  usually  done  with  the  consent  of  the 
homage:  Wool.  335;  5  T.R.  417.     Counter-parts  of  old  leases,  from  the 
muniments  of  a  manor,  showing  that  part  of  the  waste  has  been  demised  by 
the  lord,  although  unaccompanied  by  proof  of  enjoyment,  will  be  evi- 
dence to  establish  a  custom  for  the  owners  of  moss-dales  to  hold  them  in 
severalty  after  they  have  been  entirely  cleared  of  turves  by  the  tenants 
of  the  manor :  Clarkson  v.  Woodhouse,  5  T.  R.  412,  n.     Allotments 
under  inclosure  acts  may  also  be  given  in  evidence,  both  at  the  instance 
of  lords  and  commoners :  Wool.  336.     To  destroy  a  plea  of  common  vi- 
cinage, no  further  proof  is  needful,  than  that  the  lord  of  either  of  the 
wastes  has  entirely  inclosed  some  part,  however  small:  3  Rq^.  24; 
Wool.  336.    fiut,  if  there  be  the  least  avenue  for  egress  and  ingress  (not 
being  a  defect  of  fencing),  whereby  the  cattle  may  mutually  escape,  the 
common  of  vicinage  continues:  Chillett  v.  Lopez,  Bart.  13  East,  348. 
However,  on  a  plea  of  inclosure,  care  must  be  taken  to  prove  that  every 
part  of  the  locus  in  quo  has  been  inclosed:  2  Taunt.  656.'  Evidence  that  y 
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cattie  of  a  former  tenant  of  the  premises,  in  respect  of  which  the  right  ii^ 
claimed  in  the  right  at  issue,  have  been  impounded,  will  (if  uncontra- 
dicted) be  material  evidej^ce  to  negative  such  a  light:  1  Esp.  Bq).  459. 
A  release  is  also  good  evidence  to  destroy  m  alleged  prescription:  as, 
where  a  claim  was  made  for  common  appendant,  and  il  was  shown  that 
a  release  had  been  executed  as  to  five  of  the  acres  in  which  the  party 
prescribing  had  common :  Rotheram  v.  Chreen^  Noy^a  Rep.  67.  An 
allegation  of  a  restricted  right  of  common  may  be  rebutted  by  parchment 
writings,  which  show  that  there  existed  once  a  general  right;  and,  if  they 
unfold  a  private  prescription  or  grant,  it  will.  fail. .  Where  a  right  of 
common  is  claimed  in  respect  of  an  ancient  house,  it  will  be  a  good  an- 
swer, to  show  the  house  to  have  been  built  within  twenty  years :  Dun- 
Stan  v.  TresidoTj  5  T.  R.  2. 
•ds  to  Competency  o/ fVitnesseSy  ante^  371. 
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Its  Effsct. — When  it  operates  as  a  satitf action  of  the  original 
Debt. — fVhen  entered  into  by  Deedy  378. — Where  Creditor  as- 
signs his  Effects y  ib. — Where  several  Creditors  mutually  agree, 
379. — Where  a  different  Security  is  excepted,  ib. —  Where  a 
third  Person  is  Security j  ib. —  Where  a  Composition  is  void  as 
to  one  or  more  Par  ties  j  ib. — Where  the  Creditor  is  discharged ^ 
ib. — Where  the  Surety  is  discharged,  ib. — Where  it  operates  as 
an  Escrow,  380. 

Plea  of,  380. 

Evidence  on,  380. 


Its  Effect. 

When  entered  into  by  Deed.]  Tlfe  mere  consent  or  accord  of  the 
creditors  to  accept  a  composition  from  his  debtor,  will  not  operate  as  an 
accord  and  satisfaction  of  the  original  debt,  and  is  a  mere  nudum  pac^ 
tarn:  Heathcote  v.  Cruickshanks,  2  T.  R.  24,  Lyn  v.  Bruce,  2  H.  Bl. 
317.  However,  if  it  be  made  by  deed,  containing  a  release  or  covenant 
not  to  sue,  it  will  be  binding;  but,  if  made  verbally,  or  by  instrument 
not  under  seal,  there  must  be  some  sufficient  consideration  to  warrant 
the  creditor  in  giving  up  his  original  debt;  as,  1st,  where  the  debtor  as- 
signs his  efifects  to  trustees;  2d,  where  a  third  person  becomes  surety  for 
the  payment;  3dly,  where  several  creditors,  on  the  faith  of  each  other's 
undertaking,  compound,  &c.  In  which  case,  the  acceptance  of  a  smaller 
sum  is  a  satisfaction  for  a  larger,  and  will  discharge  the  debtor. 

Where  the  Debtor  assigns  all  his  Effects  to  trustees,  in  order  to 
make  an  equal  distribution  amongdt  all  his  creditors,  he  will  be  dis- 
charged, 2  T.  R,  24-8;  as,  by  assigning  all  his  effects,  he  deprives  him- 
self of  all  means  of  payment:  Cork  v.  Saunders,  I  B.  ^  ^.  48-9.  And 
he  will  be  discharged,  when  a  creditor,  by  his  undertaking  to  accept  a 
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composition,  inducei  the  debtor  to  part  with  his  property  to  his  credi- 
tors, or  indaoes  other  creditors  to  discharge  the  debtor,  Wood  v.  So- 
beriSf  2  Stark.  417,  to  eoter  into  a  compositioQ-deed,  or  deliver  up  se- 
curities to  him,  Butler  v.  Rhodes,  1  E$p.  Rep.  1^36;  Cranky  y.  Hillary j 
2  M.  dr  S.  120,  2  Stark.  417;  and,  in  this  case,  though  he  remain  in 
possession  as  servant  to  the  trustees,  he  will  not  be  liable  for  the  neglect 
of  the  trustees,  nor  will  such  neglect  remit  the  creditors  to  their  original 
right,  unless  that  event  be  provided  for  by  the  terms  of  the  agreement : 
Cork  y.  Saunders,  \  B.  8r  ^.  46. 

Where  several  Creditors  mutually  stipulate,  on  the  faith  of  each 
other's  undertaking,  and  with  the  knowledge  of  each  other,  to  give  time 
to,  or  accept  a  composition  from  a  debtor,  though  for  a  less  sum  than 
the  original  debt,  such  agreement  will  be  binding  on  every  creditor  who 
is  party  to  it,  as  it  secures  the  creditors  in  general  ^^  an  equality  of  ben- 
efit, and  mutuality  of  security;"  p.  Ld.  Ellenb.:  Leicester  v.  Rose,  4 
East,  381 ;  Boothby  v.  Sowden,  3  Camp.  175 ;  Cranley  v.  Hillary, 
2  M.fy  S.\22\  16  Ves.  374.  And  any  secret  bargain  between  the 
debtor  and  one  of  the  creditors,  to  pay  a  further  sum  of  money,  or  give 
a  better  or  other  security  than  that  stipulated  for  by  the  rest  of  the  cre- 
ditors, is  void,  as  a  fraud  on  the  other  creditors :  Coekshott  v.  Bennett, 
2  T.  R.  763;  Jackson  v.  Lomas,  4  ib.  166;  Smith  v.  Bromley,  2 
Doug.  695;  Jackson  v.  Davidson,   A  B.  if  A.  695-7;   Leicester  v. 

Rose,  4  East,  372,  381 ;  4  Moo.  78;  Coleman  y.  Waller,  3 
[*379]    Tounge  fy  Jerv.  212.    Nor  is  any  security  *obtained  by  virtue 

of  such  secret  bargain  valid.  Wells  v.  Crirling,  I  B.  ^  B.  447; 
4  Moo.  78,  J.  c,  as  it  is  a  general  rule,  <'  that  every  private  bargain,  the 
e£fect  of  which  is  to  give  one  creditor  an  advantage  over  the  others,  is 
void,  the  principle  of  composition  being,  that  all  creditors  shall  stand  on 
the  same  footing :''  p.  Littledale,  J.,  Lewis  v.  Jones,  A  B.  fy  C.  515. 
However,  where  there  is  nothing  said  in  the  agreement  about  collateral 
securities,  a  creditor  will  not,  by  availing  himself  of  them,  commit  a 
fraud  upon  the  other  creditors,  who  have  no  such  securities ;  unless  the 
persons  against  whom  he  enforces  those  securities  have  their  remedy 
against  the  insolvent,  and  the  estate  be  ultimately  diminished :  Thomas 
y.  Courtnay,  1  B,  8;  A,  1,  6.     If  it  be  agreed  that  securities  shall  be 

S'ven  up,  any  creditor  receiving  money  thereon  will  be  held  to  recover 
r  the  debtor's  use :  Stock  v.  Mawson,  I  B.  fy  P,  286.  It  is  a  fraud 
in  a  creditor  who  agreed  to  the  composition,  though  reluctantly,  to  sue 
the  debtor:  Cranley  v.  Hillary,  2  M.  Sr  S.  120;  Steinman  v.  Mag- 
nus, 11  E.  390. 

Where  a  different  Security  is  accepted  by  the  creditor  in  satisfac- 
tion of  his  debt,  the  debtor  will  be  discharged  on  the  payment  of  a 
smaller  sum  ;  however,  the  party  must  have  received  the  benefit  of  such 
security :  Drake  v.  Mitchell,  3  East,  259 ;  Walker  v.  Seaborne,  I 
Taunt:  526. 

Where  a  third  Person  is  Security  for  the  whole  or  part  of  the  com- 
position-money, all  persons  who  agreed  to  accept  such  security  will  be 
bound  thereby,  and  it  will  operate  as  a  satisfaction :  therefore,  an  agree- 
ment, whereby  the  creditors  agreed  to  receive  20  per  cent  in  satisfac- 
tion of  their  several  demands,  and  released  the  remainder,  in  considera- 
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tion  that  half  of  the  composition  should  be  secured  by  the  acceptances 
of  certain  of  the  creditors,  which  was  done,  will  be  binding,  if,  upon  the 
faith  of  it,  a  third  person  be  lured  in  to  become  surety  for  any  part  of 
the  debts,  on  the  ground  that  the  party  will  be  thereby  discharged  of  the 
remainder  of  his  debts ;  and  still  more,  when  other  creditors  have  been 
lured  in,  by  the  agreement,  to  relinquish  their  further  demands,  will  the 
agreement  be  binding;  and  it  would  be  a  mixed  question  of  law  and  fact 
to  go  to  the  jury,  whether,  after  the  pits,  had  entered  into  this  compo- 
sition, in  conjunction  with  the  other  creditors,  it  were  not  a  fraud  upon 
those  persons  within  the  principle  of  the  case  of  Cockahott  v.  Bennett^ 
2  T.  R.  763,  to  endeavour  to  obtain  a  further  payment  from  the  defend- 
ant, when  they  all  purposed  to  liberate  upon  the  terms  of  that  agree- 
ment:  p.  Ld,  EUenLf  Steinman  v.  Magnus j  11  Bast^  394. 

But  the  money  must  be  paid;  for,  although  a  debtor  compounding 
with  his  creditors  for  \%s.,Qd.  in  the  pound,  gives  them  the  security  of 
a  third  person  for  the  payment  of  7^.  6£f.,  he  is  not  discharged  upon  the 
payment  of  that  sum  only,  if  the  residue  of  the  12^.  ^d.  be  unpaid :  MaU 
ker  V.  Seaborncy  1  Taunt.  526. 

When^  by  Frauds  the  Creditor  is  discharged  from  his  Agreement.] 
If  any  fraudulent  representations  have  been  made,  whereby  the  creditor 
is  induced  to  agree  to  accept  a  composition,  it  will  not  be  binding  if  such 
representation  be  untrue,  6  T.  R.  263;  but  misrepresentations  as  to  the 
legal  effect  of  the  agreement  are  immaterial,  and  do  not  avoid  it,  as  every 
man  is  supposed  to  know  the  legal  effect  of  the  instrument  which  he 
signs:  Lewis  v.  Jones^  4  B.  ^  C.  506,  512;  vide  ante,  378,  *^  Where 
several  creditors^^^  ^c. 

Where  Sureties  are  discharged.']  If  misrepresentation  is  used,  or 
time  given  to,  or  there  is  a  compounding  with  the  original  debtor,  or 
there  would  be  a  fraud  on  the  original  debtor.  And  misrepresentation 
will  avoid  the  contract;  <^for  it  is  the  duty  of  a  party,  taking  a  guaran- 
tee, to  put  the  surety  in  possession  of  all  the  facts  likely  to  affect 
the  degree  of  his  responsibility ;  *and,  if  he  neglect  to  do  so,  [?3803 
it  is  at  his  peril,  and  the  concealment  of  a  material  fact  avoids 
the  contract :"  jti.  Bayley,  /.,  Pidcock  v.  Bishop,  3  B.  ^  C.  610.  And 
any  secret  bargain  between  the  debtor  and  creditor  to  pay  a  further  suiD, 
or  old  debt,  will  discharge  him:  Cockshott  v.  Bennett,  2  T.  R.  7$$; 
Jackson  V.  Duchaire,  3  T.  R.  552,  3;  Pidcock  v.  Bishop,  S  B.  fy  C. 
655,  Williams  v.  Rawlinson,  3  Bing.  71;  Lewis  y.  Jones,  4  B.  ^ 
C.  506,  515,  (a.);  English  v.  Barley,  2  J5.  4*  P.  61 ;  Leicester  v.  Rose, 
4  East,  372.  And,  if  A.  be  induced  to  pay  B.  a  composition  on  the 
debt  due  to  him  from  C,  and  B.  agrees  to  take  the  money  in  full  of  his 
claim,  he  cannot  afterwards  sue  C,  or  a  person  who  was  before  surety 
for  him,  unless  A.  assented  to  the  surety  remaining  liable:  Lewis  v. 
Jones,  4B.SrC.  506. 

Giving  time  to,  or  Compounding  with,  the  debtor,  will,  on  analo- 
gous principle,  discharge  the  surety,  as  it  alters  his  situation,  or  extends 
his  risk :  ib.  And  it  would  also  be  a  fraud  on  the  original  debtor,  if  the 
party,  by  giving  time  to  the  debtor  himself,  were  allowed  to  sue  the 
surety  thereon,  as,  if  the  creditor  recovered,  his  surety  would  have  his 
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remedy  against  the  original  debtor  forthwith:  JSngiUh  r.  Darky ^  2  B. 
$  P.  61 ;  6  Fes.  J.,  805, 18;  ib.  20;  4  B.  ^  C.  515,  (a). 

fVhen  an  Agreement ^  or  Deed  of  Composition^  operates  w  an 
Escrow.]  An  agreement  for  a  compoaition  ought  to  contain  a  elaoae, 
that  the  instrument  would  be  void,  unless  all  the  creditors  signed  it; 
for,  otherwise,  the  object  of  the  instrument  may  be  defeated :  tor,  if  a 
creditor  sign  such  instrument  generally,  he  becomes  a  party  to  it,  and 
will  be  bound  by  it  unconditionally,  and  then  the  legal  effect  of  the  in- 
strument must  be  cgllected  from  the  instrument  itself,  and  not  from  ver- 
bal declarations  made  by  the  parties  at  the  time  when  they  executed  it : 
p.  Baylej/j  J. :  Lewis  v.  Jonesy  AB.Sr  C.  512,  Bat,  in  a  deed  where 
such  a  proviso  was  omitted,  but  before  the  deed  was  executed  by  a  per« 
son  who  was  to  be  surety  for  the  composition-money,  it  was  stated,  in 
his  presence,  that  the  deed  should  be  void,  if  not  executed  by  all  the 
creditors,  ahd  he  at  the  same  time  delivering  the  deed  in  the  usual  way, 
and  with  the  usual  words,  it  was  held,  that  it  was  delivered  as  an  es* 
cro\i8y  and  that  the  surety,  on  the  failure  of  some  creditors  to  execute  it, 
was  not  bound  by  the  deed  :  Johnson  v.  Baker ^  A  B,8f  Ji.  440*  But, 
where  a  deed,  reciting  debts  to  A.  and  B.,  upon  judgment,  who  were 
to  be  paid  first,  and  then  the  other  creditors  to  be  paid  in  composition, 
contained  a  proviso,  '*  that  if  any  creditor,  whose  debt  amounts  to  i£150, 
should  not  execute  the  deed  within  three  months,  it  should  be  void ;" 
and  A.  and  B.,  whose  debts  respectively  exceeded  that  sum,  not  exe- 
cuting the  deed,  it  was  held  not  to  avoid  it,  the  intention  manifestly 
being,  that  those  creditors  only,  who  were  to  receive  the  composition, 
were  to  execute  it :   Wells  v.  Oreenhill^  5  B.  fy  n/1.  869. 

A  party,  who  executes  a  composition-deed,  is  bound  to  the  extent  of 
the  whole  debt  due  to  him,  if  he  do  not  specify  the  amount  opposite  his 
signature  :  Harrphy  v.  Wall^  I  B.  ^  j1.  103. 

Plea  of. 
Where  the  deft's  debt  (a  simple  contract  one)  has  been  satisfied  by 
his  ereditors  entering  into  a  composition-deed  for  that  purpose,  such  deed 
aeed  Bot  be  specially  pleaded  in  an  action  for  the  original  debt,  but  be 
let  up  as  a  defence  under  the  general  issue ;  it,  however,  is  advisable  to 
plQ^d  wTiere  the  pit.  is  likely  to  reply  matter  admitting  the  existence  of 
the  instrument,  but  disputing  its  validity  as  on  the  ground  of  fraud. 

Evidence  of  Composition. 
When  the  composition  is  by  deed^  the  deed  should  be  produced,  and 

proved  by  the  subscribing  witness,  and  no  verbal  declarations 
[*381]  of  the  parties  *can  be  received  in  evidence  to  give  it  a  meaning 

different  from  that  which  appears  on  the  face  of  it,  or  to  avoid 
its  effect,  though  the  party  signed  the  instrument  on  the  faith  of  such 
representations:  Lewis  v.  Jones^A  B.  fy  C.  513.  As  to  when  such 
deed  will  be  an  escrow,  see  other  points  of  evidence :  tnde  post^  tit. 
^^Bondf'^  ^^  Evidence.'^  Ph.  may  show  what  is  void  as  to  him,  as 
where  it  contains  a  proviso  that  it  shall  be  so  if  all  and  every  of  the 
creditors  should  refuse  to  execute  or  consent  to  the  deed  ;  but  pit  must 
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prove  that  it  was  tendered  to  vome  one  of  tl^  creditors  to  exeeate,  as 
his  absolute  refusal,  in  the  event  of  his  mere  non-execution  of  it,  will 
be  insuflScient,  Holmes  v.  Love,  3  B.  Sf*  C,  242  ;  but,  unless  the  deed 
contain  a  positive  stipulation  that  it  shall  be  void,  he  cannot  avail  him- 
self of  the  fact  of  the  other  creditors  not  having  signed  it,  though  he 
himself  signed  under  a  verbal  representation  for  the  party,  that  it  would 
be  void  unless  signed  by  all  the  creditors.  He  may  also  show,  that  he 
is  discharged  by  reason,  of  fraudulent  representations  made  to  him,  when 
he  was  induced  to  sign  :  anie,  379. 

Although  the  pit.  h&s  not  executed  any  deed,  the  deft,  may  prove  that 
pit  agreed  to  take  a  composition,  secured  by  some  collateral  security, 
as  the  notes  of  a  third  person,  and  that  such  acceptance  was  actually  re- 
cetved  by  the  pit.;  for,  although  a  debtor  gives  the  security  of  a  third  per- 
son for  payment  of  a  part  of  a  stipulaied  dimdendy  he  is  not  discharged 
upon  payment  of  that  part  only,  if  the  residue  of  it  continues  unpaid. 
Walker  v.  Seaborne,  1  Taunt,  526,  supra ;  or,  in  some  eases,  that 
deft,  has  fully  completed  his  part,  according  to  the  terms  of  the  accord 
by  actually  tendering  such  notes  to  the  pit. :  Bradley  v.  Gregory ,  % 
Camp.  384;  Cranley  v.  Hillary ,  2  M.  fy  S.  1202. 

A  deft,  may  prove,  that,  on  the  faith  of  plt.'s  undertaking  to  receive 
a  composition  from  him,  he  executed  a  deed  of  assignment  of  all  his 
property  to  a  trustee,  for  the  benefit  of  his  creditors,  and  that  pit  refus- 
ed to  sign  the  deed  of  composition :  Butler  v.  Rhodesj  1  lisp.  Rep. 
236,  supra.  However,  deft  should  prove  that  the  deed  was  tendered 
to  pit,  and  that  he  refused  to  execute  it :  ib.;  Holmes  v.  Love,  3  B.  ^ 
C.  242.  Pit  may,  however,  void  the  effect  of  such  undertaking,  by 
-showing  that  he  did  it  from  deft's  misrepresentations  :  Cooling  v.  Ma- 
yes, 6  T.  R.  263,  supra. 

Deft,  may  also  prove,  that  pit  is  one  of  several  creditors  who  promis- 
ed to  sign  a  composition-deed,  and  that,  upon  the  faith  of  his  signing  it, 
others  were  induced  to  accept  a  composition :  Boothbey  v.  Lowden,  3 
Camp.  175;  Wood  v.  Roberts,  2  Stark.  217;  Brown  v.  Cornish,  1 
Ld.  Raym.  217,  supra. 


CONFIDENTIAL  COMMUNICATIONS. 
Post,  «  Witnesses." 


CONSTABLE. 
See  «  Officer." 

CONTRACT. 
See  "  Assumpsit.  " 
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Its  Effects  in  Evidence. 
How  Proved. 


Its  Effect^  aAd  when  Admissible  in  Evidence."]  A  coDTiction  in  a 
court  of  criminal  jurisdiction  is  evidence  of  the  same  fact  .coming  col- 
laterally into  controversy  in  a  court  of  civil  jurisdiction  :  B.  N.  P.  245; 
Gilb.  Ev.  30.  But,  if  the  conviction. has  be^ procured  on  the  evi- 
dence of  the  party  who  seeks  to  avail  himself  of  U  in  a. civil  action,  it 
is  not  admissible ;  and  it  seems  doubtful  whather  \i  -can  be  received  in 
evidence,  when  it  has  not  been  procured  on  the  sole  evidence  of  the 
party,  or  even  where  it  has  been  procured  entirely  on  the  evidence  of 
others,  if  at  the  party's  own  instance  :  Hillyard  v.  Chrantham^  cited 
2  Ves.  246  ;  Gibson  v.  Maccarty^  Rep.  temp.  Hardw.  311;  Burdon 
v.  Brownings  I  Taunt.  520;  Brook  v.  Carpenter ^  3  Bing.  300;  1 
Phil.  Ev.  320.  Nor  will  it  be  received  to  contradict  the  witnesses  in 
It  collateral  proceeding,  by  showing  that  they  bad  before  given  a  di£fer- 
ent  account  before  the  committing  magistrate:  Bex  v.  HowCj  1  Camp. 
461. 

When  a  magistrate  has  jurisdiction,  a  conviction  by  him  is  conclusive 
evidence  of  the  facts  stated  in  that  conviction,  if  no  defects  appear  upon 
the  face' of  it:  p.  Dallas,  C.  J.  Brittain  v.  Kinnaird,  \  B.S^P.  440. 
So,  in  trespass  against  magistrates  for  taking  and  detaining  a  vessel,^ 
conviction  by  them  under  the  Bum-Boat  Act  is  coi)clusive  evidence 
that  the  vessel  in  question  is  a  boat  within  the  meaning  of  the  act,  and 
properly  condemned :  ib.  432 ;  Wickes  v.  Clutterbucky  2  Bing.  483. 
And  so,  a  conviction  will  justify  the  magistrates  under  the  general  issue 
in  an  action  of  trespass,  not  only  in  respect  of  such  facts  as  may  be  ne- 
cessary to  give  them  jurisdiction,  but  also* upon  the  merits  of  the  con- 
viction :  Oray  v.  Cookson^  16  East,  13.  A  conviction  cannot  be  con- 
troverted in  evidence ;  the  justice  having  a  competent  jurisdiction  of 
the  matter,  his  judgment  is  conclusive  till  reversed  or  quashed :  p, 
Yates,  J.,  Strickland  v.  Ward^  7  T.  B.  634,  n.  And,- in  trespass 
against  two  magistrates  for  giving  plt.'s  landlord  possession  of  a  farm, 
as  a  deserted  farm,  they  produced  in  evidence  a  record  of  their  proceed- 
ings under  the  act  of  11  G.  2,  c.  19,  s.  16,  which  set  forth  all  such  cir- 
cumstances as  were  necessary  to  give  ihem  jurisdiction,  and  by  which 
it  appeared  that  they  had  pursued  the  directions  of  the  statute  :  it  was 
held,  it  vHs  conclusive  as  an  answer  to  Ihe  action :  Rasten  v.  Carew,  3 
B.  fy  C.  649.  In  this  case,  Abbott,  C.  J.,  observed,  <<  That  where  jus- 
tices of  the  peace  have  an  authority  given  to  them  by  an  act  of  Parlia- 
ment, and  tbey  appear  to  have  acted  within  the  jurisdiction  so  given, 
and  to  have  done  all  that  they  are  required  by  the  act  to  do  to  originate 
their  jurisdiction,  a  conviction,  drawn  up  in  due  form,  and  remaining 
in  force,  is  a  protection  in  any  action  brought  against  them  for  the  acts 
80  done." 

How  Proved."]  The  conviction  should  be  proved  to  be  under  the 
hand  and  seal  of  the  magistrate;  and  it  will  be  sufficient  evidence  that 
the  judgment  it  recites  was  given  :  Fuller  v.  Fotchy  Holt,  Rep.  287 ; 
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Carth.  346.  If  a  valid  sqbsiiting  conyictioQf  be  proved  at  the  trial, 
which  appears  by  the  date  to  warrant  the  act  done  under  it,  fte  ^llatend 
proceeding,  or'where  the  conviction  is  not  directly  impeached,  evidence 
as  to  the  time  when  it  was  actually  drawn  up,  will  not  be  received: 
Masseyy.  Johnson^  12  East^  89;  Gray  v.  Cookaon,  16  JEcut,  20-1. 


COPY.  [*383] 

Posty  ^Secondabt  Evidbncb." 


COPYHOLD'. 

Proof  of  Party  being  a  Copyholder,  383.— Proof  in  E^ectmrnt  for^ 
postj  "  Ejectment. — Proof  of  Surrender  and  Admittance, 
383.— Proof  cf  Custom  of  ib.— Proof  by  Court-Rolls,  ib. 


Proof  of  Party  being  a  CopyholderJ]  This  may  be  done  by  proof 
of  his  admittance  and  identity  :  Doe  v.  Millier,  3  T.  R.  162,  infra.  As 
to  ejectment  by,  see  post,  "  Ejectment.*^ 

Proof  of  Surrender  and,  Admittance  to.]  The  rolls  of  the  custom- 
ary court,  or  examinal  copies  of  such  rolls,  of  the  surrender  and  admit- 
tance, properly  stamped,  will  be  evidence  of  such  surrender  and  admit- 
tance :  Doe  v.  Hall,  16  East,  208.  They  are  the  public  documents  by 
which  the  inheritance  of  every  tenant  is  preserved,  1  Phil.  Ev.  397,  8, 
or  registered  entries  of  the  surrender,  and  need  not  be  produced  stamp- 
ed, according  to  48  O.  3,  e.  149:  Doe  y.  Hall,  16  East,  208.  Some  evi- 
dence of  the  identity  of  the  party  admitted  should  be  adduced :  Doe  v. 
Smith,  1  Camp.  197. 

Proof  of  Custom  cf.]  The  custom  must  be  proved  to  have  existed 
since  the  time  of  legal  memory  :  4  Leon.  242  ;  post,  <'  Custom."  The 
court-rolls,  or  examined  copies  from  them,  duly  stamped,  are  the  most 
usual  evidence  of  the  custom ;  the  same  may,  however,  be  proved  by  the 
steward,  or  some  ancient  person,  who  has  long  known  the  manor  and  its 
customs.  In  an  action  by  a  copyholder  against  the  freeholder  of  a  ma- 
nor, certain  parchment  writings,  preserved  among  the  muniiMnts  of  a 
manor,  dated  in  1698,  and  1717,  purporting  to  be  signed  by  certain  co- 
pyholders of  the  manor,  stating  an  unlimited  right  of  common  in  the 
copyholders,  were  held  to  be  evidence  of  the  reputation  <^  the  manor  at 
the  time,  as  to  a  presumptive  right  of  common  set  up  by  the  deft. :  Chap- 
man V.  Cowlan,  13  East,  10.  An  entry  on  the  court-rolls,  statiag  the 
mode  of  descent  of  lands  in  the  manor,  is  evidence  of  such  mode,  though 
no  instance  of  any  person  having  taking  according  to  it  be  proved:  Roe 
V.  Parker,  5  T.  R.  26  ;  10  East,  520.  Ancient  writings,  not  properly 
court-rolls,  nor  signed  by  any  of  the  tenants,  but  found  among  the  rolls, 
and  delivered  down  from  steward  to  steward,  purporting  to  have  been 
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madt  ap^su  omnium  tenentumy  hare  been  admitted  as  etideDee,  to 
prova  the  c^rae  of  deacent  within  a  BDanor:  Denn  v.  Spray^  \  T.  K 
466. 

Proof  by  Court-Bolls.]  We  hare  already  seen  in  what  instances 
they  are  proof  of  a  party  being  a  copyholder,  of  a  surrender  and  admit- 
tance or  custom;  it  may  be  here  further  added,  that  court-rolls,  whether 
of  the  court-baron,  or  customary-eourt,  are  evidence  between  the  lord  of 
the  manor  and  his  tenants,  or  copy-holders,  B^  N.  P.  247, 1  PAiL  Evid. 
897 ;  and  entries  made  by  a  steward  in  his  book,  respecting  admissions, 
receipt  of  fines,  &c.,  connected  with  the  manor,  are  also  evidence.    The 

court-rolls  are  usually  produced  and  proved  by  the  stewards, 
[*384']  but  examined  stamped  *copies  will  do:  16  Eastj  208.    If  it  be 

necessary  to  prove  any  entry  in  the  steward*s  book,  it  must  be 
regularly  produced,  be  identified  as  the  book  kept  by  the  steward  of  the 
manor,  and  his  handwriting  to  the  several  entries  must  be  proved;  but, 
when  the  book  was  of  thirty  years  of  age,  it  was  held  sufficient  to  make 
ft  evidence  to  prove  that  it  came  out  of  the  proper  custody,  without  prov- 
ing the  steward's  handwriting  subscribed  to  the  entry:  fFynne  v. 
Trewkittj  A  B.  fy  Ji.  376.  It  may  be  as  well  observed,  that,  on  the  ap- 
plication of  a  tenant,  the  Court  of  £.  B.  will  compel  the  steward  to  give 
the  tenant  leisive  to  inspect  the  court-rolls :  Bex  y.  Shelley,  3  T,  B.  141. 
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FoBM  OF  Remedy  for  Injubt  to,  384. 
FoBM  of  Pleadings,  ib. 

PRECEDENTS,  tb. 

Evidence  fob  Plaintiff,  ib. 
Evidence  fob  Defendant,  385. 


Form  of  Bemedy/or  Injury  to. 
The  54  G.  3,  c.  156,  a.  4,  gives  a  special  action  on  the  case,  and  double 
costs  against  the  party  infringing  a  copyright  A  special  action  on  the  case 
may  be  maintained  against  a  person  for  infringement  of  a  copyright,  un- 
der the  8  Jinne :  Miller  v.  Taylor,  4  Burr.  2380;  Ewer  v.  Jones,  Sdlk. 
415 :  Donaldson  v.  Becket,  4  Burr.  2409;  Beckford  v.  Hood,  7  T.  S. 
620.  An  action  lies  at  common  law:  7  T.  B.  627;  1  Camp.  97,  n.  a. 
An  action  lies  for  printing  the  new  corrections  and  additions  to  an  old 
work :  1  East,  359.  Under  8  Anru,  an  action  may  be  maintained  for 
pirating  a  sing^  sheet  of  music,  Clementi  v.  Gouldir^,  1 1  East,  244, 
Back  V.  Longman,  Cowp.  623;  or  for  a  print,  under  8  O.  2,  c.  13. 
Soworth  V.  Wilkes,  1  Camp.  94.  Besides  this  action  for  damages, 
there  are  various  penalties  created  by  the  statutes  of  8  Jinne,  c.  19,  41 
O.  3,  c.  107,  and  54  O.  3,  c.  156,  for  which  a  party  may  proceed  by 
action. 


COPYRIGHT.  447 

Form  qfPleading9. 

There  is  nothing  peculiar  to  distinguish  the  pleadinss  in  this  from  any 
other  action  in  case.  The  averment  of  deft.'s  wrongnil  intent  is  imma- 
terial; 1  Camp.  98.  It  is  not  usual  to  negative  pit's  written  consent 
to  the  piracy:  7  T.  R.  320. 

The  plea  is  usually  the  general  issue,  as  in  other  actions  on  the  case. 
Twelve  months  is  the  time  limited  for  bringing  the  action. 

PrtcedentB. 

Stt  tht  Tarioot  ftNrns  in  2  CMt,  PI  7eO;  8  Wentw.  420;  7  T  il.  618,  fifiO.  See  precedtat 
on  64  a  3,  c.  166,  2  fi.  ^  C.  661. 

Evidence  for  Plaintiff. 

The  assignee  of  a  copyright  must  show  the  assignment  td  hare  been 
in  writing:  Power  v.  Walker^  4  Camp.  8;  3  M.Sr  S.  7,  9.  c.  And, 
where  an  author  publishes  his  work,  and  afterwards  sells  tfie 
right,  but  no  agreement  *or  consent  in  writing  was  entered  into,  [*386] 
in  1814  the  assignee  published  the  work,  and,  in  1818,  B.  in- 
fringed the  copyright,  and  in  1822,  the  author,  by  a  proper  assignment 
in  writing,  assigns  to  the  assignee  the  bzclusive  right:  it  was  held  that 
the  assignee  did  not,  by  the  parol  assent  of  the  author  in  1814,  acquire 
the  exclusive  right  of  publishing  the  work,  and  that  the  author  could 
not  afterwards,  in  1822,  by  making  a  valid  assignment  to  the  assignee, 
enable  him  to  maintain  an  action  against  B.  for  selling  a  copy  of  the  same 
work  after  such  assignment  was  executed:  Clementi  v.  FTalker,  2  B. 
4*  C.  861;  A  D.  fy  R.  598.  The  assignee  of  a  print  may  maintain  an 
action  for  pirating  it,  and  his  right  wiH  be  established  by  producing  one 
of  the  prints  taken  from  the  original  engraving,  the  production  of  the 
plate  itself  not  being  deemed  requisite;  the  date  must  also  appear  on  the 
print:  Th(mipson  v.  Symonds^  5  T.  2?.  41.  In  an  action  by  the  au- 
thor of  the  work,  it  is  necessary  to  establish  his  right  by  production  of 
his  pwn  work,  and  also  produce  the  publication  of  the  deft.,  to  establish, 
by  comparing 'the  two,  the  fact  of  piracy;  and  it  will  not  be  ig^cessary 
for  f)lt.  to  prove  the  entry  of  his  work  at  Stationer's  Hall,  BecHtford  v. 
Hoodj  7  T.  R.  620;  such  entry  only  being  necessary  to  be  proved  where 
the  party  proceeds  for  the  penally  under  8  ^nne :  ib.  627;  Tonaon  v. 
Collins^  1  W.  Bl.  R.  230.  Nor  is  it  incumbent  upon  the  pit.  to  prove 
that  his  name  was  attached  to  the  title-page  of  the  work.  So,  where  it 
appeared  that  two  editions  of  the  work  were  without  the  author^s  name 
prefixed  to  it,  and  the  title-page  of  the  third  edition  bore  his  name,  and, 
after  its  publication,  deft,  printed  it,  proof  of  these  facts  was  sufficient  to 
entitle  pit.  to  recover:  Beckford  v.  Hoody  7  T.  R.  620.  And,  though 
the  work  be  not  printed,  but  only  in  manuscript,  yet  will  the  pit.  be 
entitled  to  recover  damages  for  the  infringement  of  it:  White  v.  Gerock, 
2  B,  ^  9^.  298 ;  I  Chit.  R.  24,  s.  c.  In  an  action  for  pirating  a  musi- 
cal composition  called  A.,  the  right  of  the  author  to  maintain  the  action 
is  well  supported,  by  showing  him  to  be  the  author  of  a  musical  com- 
position of  that  name,  comprised  in  and  occupying  only  one  page  of  a 
work  with  a  different  title,  which  contained  several  other  musical  com- 
positions :  ib.    In  an  action  for  penalties,-  on  proof  of  distinct  acts  of  sale. 
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pit  may  recover  several  penalties  incurred  on  the  same  day :  Brooke  v. 
Milliken^  3  T.  R.  509.  rroof  of  having  been  seen  correcting  the  manu- 
script of  a  work  afterwards  pirated  is  not  sufficient  evidence  of  being 
the  author:  Stockdah  v.  Onwhyn,  5  B.  ^  C.  173;  1  D.  Sr  R.  625,  s. 
c.  'y  2  C.  ^  P.  163.  Evidence  of  the  pit's  having  made  additions  and 
alterations  in  a  work  in  which  originally  he  had  no  interest,  is  suffi- 
cient evidence  of  his  copyright  to  enable  him  to  maintain  an  action : 
Cory  V.  Longman,  3  Esp.  nep.  273;  1  Eaaty  358,  s.  c.  In  Saytr  v 
Dicey f  it  was  held  that  the  proprietor  of  a  mezzotinto  or  other  print,  to 
entitle  himself  to  the  benefit  of  8  G.  2,  c.  13,  must  engrave  both  his 
name  and  the  day  of  the  first  publishing  thereof  on  the  plate,  and  print 
the  same  on  the  print:  3  JVib.  63;  but  see  Roworth  v.  Wilkts^  1 
Camp.  98,  where  Ld.  Ellenb.  observes,  <<  Although  the  pit's  name  be 
not  engraved  upon  the  prints,  if  there  has  been  a  piracy,  I  think  him 
entitled  to  recover."  Proof  that  deft,  had  acted  a  piece  on  the  stage,  of 
which  pit  had  bought  the  copyright,  is  not  evidence  of  a  publication 
within  the  meaning  of  the  8  •Snne,  c.  19 :  Colman  y.  fFathen,  3  71 R. 
245. 

Evidence  for  Defendant. 
In  answer  to  pit's  proofs,  deft  may  show  that  the  work  was  of  ao 
immoral  tendency ;  and  it  will  be  no  answer  to  the  objection  that  the 
deft,  is  also  a  wrong-doer  in  publishing  it,  and  therefore  cannot  set  op 
its  immorality :  Stockdale  v.  Onwhyn^  5  B.fyC.  173;  7  D.  4*  R.  625; 
2  C.  fy  P.  163,  s.  c.  And,  in  an  action  against  him  by  an  assignee,  he 
may  show  the  assignment  to  be  invalid,  as  not  being  in  writing.  Power 
V.  Walker^  3  M.  ^  S.7f  4  Camp,  1,  k*  c;  or,  in  an  action 
[*386]  against  him  by  the  author,  *he  may  give  in  evidence  a  declara- 
tion by  him  that  he  had  parted  with  his  copyright,  when  the 
law  will  presume  a  valid  assignment :  Moore  v.  Walker,  4  Camp.  9,  n. 
But  evidence  that  the  pit  acquiesced  in  the  publication  by  the  defl.  six 
years  previous,  will  not  be  proof  of  an  assignment,  Latour  v.  ^landj  2 
Stark.  382 ;  nor  will  proof  of  a  ri^ceipt  given  by  the  pit  for  money  re- 
ceived by  him  as  the  price  of  his  copyright:  ib.  It  will  be  no  defence 
for  the  deft  that  pit.  had  improperly  obtained  the  copyright  in  the  first 
instance :  Carey  v.  Kearsley,  4  Esp.  Rep.  168. 
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Form  of  Remxdy  by,  386. — ^Aoaiiist,  ib. 
Form  of  Plxadinos,  387. 
Evidence,  ib. 

COMFETSNCV  OF  WITNESSES,  388.    . 


Form  of  Remedy. 
Jietioni  by.']     Assumpsit  may  be  maintained  by  a  corporation,  2  Lev. 
252,  Dean  and  Chapter  of  Rochester  v.  Pierce,  1  Canq^.  466,  5  B.  ^ 
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A.  204;  and  this  even  for  use  and  occupatioD^  where  the  tenant  has  paid 
rent,  May.  of  Stafford  v.  THll,  4  Bing.  75,  12  Moo.  fl60.  And  a  re* 
yived  corporation  remains  the  same,  as  to  debts  and  rights,  as  the  old 
one,  and  so  may  maintain  an  action  on  a  bond  given  to  the  old  corpora-* 
tion;  Colchester  v.  Seaber,  3  Burr.  1872|  Co.  D.  Biens,  C.  Bac.  Jib. 
Corp.  E.  4 ;  and  its  right  will  be  the  same,  even  though  its  revived 
name  be  diflerent:  Haddock^ s  case^  T.  Raym.  439.  Assumpsit  may 
be  supported  by  a  foreign  corporation  in  this  country  in  their  corporate 
name :  National  Bank  of  St.  Charles  v.  De  BernaleSy  R.  ^  M.  190. 

It  has  been  determined  that  the  mayor  of  a  corporation,  who,  on  the 
sale  of  certain  lands  by  auction,  of  which  the  corporation  were  the  ven-> 
dors,  signed  a  contract  on  behalf  of  himself  and  the  corporation  with  the 
purchaser,  for  the  due  performance  of  the  conditions  of  sale,  could  not, 
in  his  individual  capacity,  maintain  an  action  against  such  purchaser  for 
a  breach  of  his  contract :  2  Taunt.  374,  387. 

Actions  against.']  Trover  may  be  supported  against  a  corporation^ 
Yarborough  v.  Bank  of  England j  16  East^  6,  Duncan  r.  Surrey 
Canals  3  Stark.  50 ;  and  they  will  be  liable,  though  the  conversion  be 
by  their  agent,  acting  under  the  direction  of  a  committee  appointed  for 
managing  the  affairs  of  the  company :  ib.  And  corporations  and  incor-* 
porated  companies  may  be  sned  in  that  character  in  many  instances  for 
damages  arising  from  the  neglect  of  a  duty  imposed  on  them  by  parti<« 
cular  statutes  :  Chit.  PI.  65.  In  Yarbotough  v.  Bank  of  England^ 
Ld.  Ellenb.  observed,  ^The  instances  of  actions  against  corporations  for 
false  returns  to  writs  of  mandamus  directed  to  them  must  be  numerous:'^ 
16  Easty  9.  A  corporation  may  be  defts.  in  an  action  of  quart  impeditf 
and  the  hindrance  is  an  act  of  tort :  Butler  v.  Bishop  of  Hereford  ana 
University  of  Cambridge^  Barnes^  350.  It  has,  however,  been  held^ 
that  trespass  and  replevin  cannot  be  maintained  against  a  corporate  body 
in  their  character  as  such,  but  that  separate  actions  must  be  brought 
against  each  individual  committing  the  wrong:  Bar.  M.  Trespass^  pL 
239 ;  Bar.  Jib.  Corporations,  E.  2,  5;  Doe  v.  Woodman,  8  East,  230$ 
Harman  v.  Tappenden,  1  East,  555.  Assumpsit  will  lie  against 
a  corporation  upon  a  bill  of  exchange,  the  power  to  draw 
*and  accept  being  recogniased  by  statute,  Murrdy  v.  E.  I.  [*387j 
Comp.,  5  B.  i*  A.  204,  Broughton  v.  Manchester  Water 
Works,  3  ib.  1;  and  so  in  the  case  of  promissory  notes,  3  and  4  Ann€, 
c.  9.  But,  except  where  the  contracts  appear  sanctioned  by  legislative 
enactments,  6  Pin.  Ab.  317,  pi.  49,  assumpsit  on  parol  agreement  can- 
not be  maintained  against  a  corporation,  and  debt  is  the  only  remedy : 
Slack  V.  Highgate  Archway  Company,  6  Taunt.  792 ;  5  B.fyA.  204. 

Form  of  Pleadings. 

A  corporation  must,  in  all  legal  proceedings,  be  described  by  theif 
corporate  name :  1  Leach,  253,  4  ed.  253.  A  mistake  in  the  cprporate 
name  may  be  pleaded  in  abatement:  \  B.  S^  P.  40.  As  to  describing 
Incorporated  companies,  see  post,  1  Leach,  513,  8  71  /?.  508.  Where 
a  Corporation  brings  an  action  for  any  doe,  it  is  su£Bcient  to  state,  in  a 
declaration,  though  it  would  be  otherwise  in  a  plea,  that  it  is  an  ancient  * 
borough,  and  that  the  burgesses  thereof,  and  for  di? ers  years,  have  beett 
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ai  body  politic,  in  the  name  of  the  mayor,  be.,  without  setting  cot  the 
name  of  incorporation,  or  any  title  to  the  duty;  for,  the  declaration 
being  founded  upon  their  possession,  there  is  no  necessity  to  state  a  title 
to  the  thing:  1  Saund,  340,  n.;  Owen^  109. 

A  plea  by  a  corporation  aggregate,  which  is  incapable  of  a  personal 
appearance,  must  purport  to  be  by  attorney :  Bro.  M.  Corporation^  28; 
Co.  Lit.  2,  B.  2. 

Evidence. 
Proof  of  Charter,  fyc]  As  to  this,  ante,  "  Charter.*^ 
Proof  of  Corporation  Books.']  As  between  the  members  of  a  cor- 
poration, the  production  of  their  books  is  sufficient  to  establish  the  pit's 
title  to  maintain  an  action.  Mayor  of  London  y.  Mayor  of  Lj/nn^  1  H. 
Bl.  214  ;  but  this  will  not  be  admissible  as  evidence  against  a  stranger, 
ib.y  Marriage  v.  Lawrence,  ^  B.  fy  Ji.  142,  see  ante,  "  Books  ji^^  ex- 
cept, perhaps,  where  it  may  be  received  by  consent  of  the  parties,  Hull 
y.  Homerj  Cowp.  102  ;  and,  on  a  question  of  public  right,  the  books  of 
a  corporation  are  always  admissible  :  Gibbon's  case^  How.  St.  TVialSf 
810,  854.  If  corporation  books  have  been  publicly  kept  as  such,  and 
the  entries  made  by  the  proper  officer,  or  by  a  third  person  acting  for 
him,  in  case  of  absence  or  sickness,  they  may  be  given  in  evidence,  JR. 
V.  Mothersellj  1  Sir.  92  ;  but  a  book  kept  by  the  prosecutor's  clerk, 
who  was  not  an  officer  of  the  corporation,  containing  minutes  of  corpo- 
rate proceedings,  but  which  had  not  been  kept  as  the  public  book  of  the 
corporation,  was  rejected  in  evidence :  ib.  Where  the  books  are  an- 
cient, it  must  be  shown  that  they  come  from  the  proper  custody,  as  from 
a  chest  which  has  always  been  in  the  custody  of  the  clerk  of  the  corpo- 
ration, Mercers  of  Shrewsbury  v.  Hart,  1  C.  ^  P.  1 14  ;  and  it  is  in- 
sufficient if  they  are  produced  from  a  chest  found  in  the  house  of  a  for- 
*mer  clerk,  after  his  death  :  ib.  Where,  in  order  to  prove  a  person  a 
freeman  of  Evesham,  a  copy,  upon  a  two-shilling  stamp,  was  produced, 
of  a  loose  paper  upon  a  fiie,  which  the  witness  said  was  also  on  a  two- 
shilling  stamp,  and  it  appeared  that  there  was  a  book  in  which  the  acts 
of  the  corporation  were  kept,  and  where  there  was  an  entry  more  at 
large  of  the  freeman's  admission,  and  which  was  made  when  the  freeman 
was  originally  admitted,  but  this  was  not  on  a  stamp  in  the  book,  it  was 
held  by  Noel,  J.,  that  the  loose  pafper,  being  the  only  effisctual  act,  as 
having  that  which  the  law  requires,  viz.  the  proper  stamp,  must  be 
looked  upon  as  the  proper  and  original  act  of  the  corporation,  and  that 
a  copy  of  it  was  good  evidence  :  R.  v.  Head,  Pea.  92,  (n). 
[^388]  Corporation  books  may  be  proved  by  examined  copies,  Brocas 
V.  *Mayory  fyc.  of  London,  1  Sir.  308  ;  but,  if  they  do  not 
relate  to  corporate  acts,  the  original  must  be  produced  :  B.  y.  Gtoyn, 
1  Str.  401. 

Seal  of]  This  must  be  proved  to  be  genuine  by  a  witness  acquaint- 
ed with  it,  Moises  v.  Thornton,  8  T.  R.  307  :  but  it  is  not  necessary 
to  call  a  witness  who  saw  the  seal  affixed  :  ib.  The  seal  of  the  corpo- 
ration of  London  has  been  held  to  prove  itself :  Dot  v.  Mason,  1  Bsp. 
Rep.  53.  Proof  of  payment  of  rent  to  the  bailifis  of  a  borough,  by  the 
party,  as  tenant  to  a  corporation,  is  sufficient  to  show  a  tenancy  from 
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year  to  year,  although  an  indenture  was  executed  by  the  bailiffs  and 
some  of  the  aldermen  of  the  borough,  which  was  sealed  with  their  indi- 
vidual seal^  instead  of  the  corporate  one :  Wood  v.  Tate^  2  N.  S.  247. 

Competency  of  Witnesses. 
In  cases  where  a  member  of  a  corporatio;i  can  derive  any  personal 
benefit  from  the  verdict,  he  is  excluded  : — thus,  on  an  issue  on  a  man" 
damns,  whether  the  election  of  common-council-men  in  a  borough  was 
not  confined  to  a  particular  description  of  people,  it  was  decided  that 
one  of  such  persons  was  incapable:  Stevenson  v.  Nevinson,  2  Ld. 
Saym.  1350.  And,  in  an  action  of  trespass,  where  the  point  was,* 
whether  a  corporation,  which  had  enclosed,  had  left  a  sufficiency  for  the 
commoners,  a  freeman  was  considered  incompetent  to  prove  theaffirma* 
tive :  Burton  v.  Hinchy  5  T.  B.  174.  But  the  contrary  seems  to  have 
been  decided  ;  and  it  has  been  held,  that  where  the  interest  was  in- 
considerable, members  of  a  corporation  were  competent.  Thus,  in  the 
case  of  the  mayor  and  commonalty  of  London,  2  Lev.  231,  and  that 
of  the  city  of  London,  concerning  water-bailage,  1  Vent.  351,  the  point  . 
in  issue  was,  whether  the  corporation  was  entitled  to  certain  tolls  in  the 
first  case :  it  was  ruled  by  the  whole  court,  and  by  three  judges  in  the 
last,  that  freemen  (members  of  the  corporation)  might  be  witnesses  in 
support  of  the  claim,  because  the  tolls  would  be  received  for  the  benefit 
of  the  whole  corporate  body,  and  the  interest  of  any  individual  must 
therefore  be  inconsiderable :  Phil.  Ev.  67  ;  but  this  was  questioned  by 
BulleTf  J.y  B.  N.  P.  290  ;  B.  v.  Mayor  of  London^  2  Lev.  231 ;  B. 
V.  Carpenter,  2  Show.  47 ;  and  1  Vent.  S51.  And,  in  an  action  against 
the  governors  of  the  Foundling,  for  work  done  by  pit  for  the  usq  of  the 
hospital,  several  of  the  governors  were  admitted  as  evidence  for  the  de- 
fence :  Welter  V.  Gov.  qf  Foundl.  Hosp.,  Pea.  Bep.  153.  Where  the^^ 
witness  is  objected  to  as  being  a  member  of  a  corporation,  his  compe-  ' 
tency  may  be  restored  by  his  resignation  (which  will  be  efiectual  even 
by  parol,  if  it  has  been  accepted  and  acted  on,  2  SaUc.  432),or  by  dis- 
franchisement, 1  P.  Wms.  595, 11  Mod.  225. 
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Nature  of  Remedt,  and  when  it  lies,  338. — Parties  to  Action . 

Pits.  389,  Dejfts.  391. 
Form  of  Pleadings,  392. 
Precedents,  394. 
Evidence,  395. 


Nature  of  Bemedy,  and  when  it  lies. 
An  action  of  covenant  is  of  a  technical  nature  (5  B.  ^  C.  602),  and, 
in  cases  where  a  party  has  covenanted  or  engaged  by  deed  to  do 
certain   *acts,  it  will  enable  him  to  recover  damages  for  the  [*389] 
breach  of   such   covenant  or  engagement  under  seal,  as  for 
breaches  of  covenants  in  deeds  of  conveyance,   whether  by  deed,  poll. 
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or  indenture  of  apprenticeship^  I  B,  ^  C.  460 ;  of  separate  "mainte- 
nance, 2  B.  ^%  547,  4  D.  4*  B,  11;  of  good  title,  I  £.  4*  C.  13,  3  D. 
4*  /?.  195,^  Saund.  175,  6,  181;  of  charter-parties  of  affreightmeDty  6 
ji/oo.  415,  3  East^  233,  1  iV.  S.  104;  on  policies  of  assurance  under 
.0eal,  against  fire,  8ic.  6  7.  i?.  710,  2  Marshy  601,  n.  a.,  6  Moo.  199; 
on  articles  of  agreement  under  seal,  5  B.  ^  C,  48,  1  D.fy  R,  800.  But, 
in  practice,  it  occurs  more  frequently  on  leases:  a^epostf  *^  Lease^** 
f^  iMTidlard  and  Tenant  J*     It  lies  as  well  on  covenants  implied  froni 
the  terms  of  the  deed,  as  on  those  which  are  express  :  thus  it  will  lie 
by  the  lessee  against  the  lessor,  upon  the  word  demise  in  the  lease;  as 
that  word  imports  a  covenant  in  law  on  the  part  of  the  lessor,  that  he  has 
good  title,  apd  that  the  lessee  shall  quietly  enjoy  during  the  term;  and, 
therefore  if  the  lessee  be  ousted  during  the  term,  an  action  of  covenant 
yi\\\  lie :  p.  LitiUdale,  /.,  5  B.  4*  C.  609,  B  J),  fy  S.  368.     So,  if  the 
party  ilemise  reddendo  rent,  that  word  is  equivalent  to  a  covenant: 
Com.  D.  Cov.  A.  4;  1  Roll.  419, 625.    There  are  a  few  cases  in  which 
it  lies,  though  the  deft  do  not  seal  (these,  however,  are  exceptions :) 
.  thus,  on  the  letters  patent,  though  no  counterpart  be  sealed  by  the  lessee, 
who  is  to  be  charged,  Cro.  Jac.  399;  also,  if  a  lease  be  to  A.  and  B.  by 
•  indenture,  and  A.  seal  a  counterpart,  and  B.  agrees  to  the  lease  but  does 
not  seal,  yet  B.  may  be  sued  for  the  covenant  broken :  Co.  Lit.  331,  a.; 
i  B.fyC.  599, 602;  B  D.  fy  R.  368.     When  damages  are  unliquidated, 
their  amount  depending  on  the  award  of  the  jury,  debt  is  not  applicable, 
as^  it  only  lies  for  the  recovery  of  money  in  numero^  or  capable  of  beinc 
reduced  to  certainty  by  averment:  ZM.fyS.  316;  2  T.  R.  105;  J5.  Jf. 
p.  167f     Covenant  is  the  proper  remedy  where  an  entire  sum  is  stipa* 
lated  by  deed  to  be  paid  by  instalments,  the  whole  not  being  due,  nor 
being  secured  by  a  penalty  :  2  Saund.  303,  n.  e.    Covenant  is  usaalfy 
^  concurrent  remedy  witk  debt.    Covenant  is  the  proper  remedy  in 
"cases  of  money-demands  arising  from  an  express  or  implied  covenant  in 
a  deed,  13  East,  63,  71,  12  ib.  182,  or  where  the  demand  is  for  rent, 
or  any  other  liquidated  sum :  1  Saund.  241,  n.  5.     Although,  where 
there  is  a  deed,  the  party  is  seldom  allowed  to  waive  his  higher  remedy 
and  resort  to  assumpsit,  yet  there  are  some  exceptions  to  this  rule :  thus, 
if  husband  and  wife  separate  by  deed,  and  the  former  covenant  with  A., 
her  sister,  to  pay  to  his  wife,  or  such  person  as  she  should  appoint,  a  cer- 
tain weekly  allowance  during  their  separation,  and  he  fails  to  pay  such 
allowance^  A.  may  support  assumpsit  for  necessaries  supplied,  2  N.  R. 
148 ;  so,  where  partners  had  covenanted  under  seal  to  account  yearly, 
and  had  dissolved  partnership  and  struck  a  balance,  assumpsit  was  held 
maintainable  on  a  promise  to  pay  such  balance:  $   T.  R.  479;  Selw. 
N.  P.  455.    It  would  also  seem,  that  in  some  cases,  where  the  non-per^ 
formance  of  a  covenant  constitutes  a  breach  of  duty,  case  would  be  a 
concurrent  remedy  with  covenant;  2  W.  Bl  1111 ;  5  B.  fy  C>  607,  8 
.     Z>.^i?.  368. 

Parties  to  suit. — Who  would  be  Plaintiffs.']  It  is  a  general  prin- 
ciple, that  no  other  than  one  who  is  party  to  the  deed  can  have  a  right 
to  sue  upon  it  as  the  right  of  suit  is  constituted  by  the  deed :  6  M.  ^  S. 
77;  S  B.^B.  335;  5  D.  ^  R.  234.  Reference  must,  therefore,  be  had 
to  the  deed  itself,  to  ascertain  the  right  of  the  parties. 
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In  general,  all  Joint  covenantees  who  may  sue^  must  join;  and, 
even  if  persons  who  were  parties  to  a  deed,  but  did  noft  sign  or  seal  the 
deed,  be  omitted,  it  is  fatal,  no  averment  of  their  refusal  to  execute  the 
deed  being  made,  3  £.  4r  C.  353,  5  D,  fy  R.\S2\  ^  for,  if  a  covenant 
be  made  with  three  persons,  and  although  two  of  them  did  not  seal  the 
deed,  yet  it  is  not,  in  law,  converted  into  a  covenant  with  one:"/?.  Hoi' 
Toyd^  J.J  ib,  356  \  1  Sound.  291,  ^.     So,  trustees  who  assent 
to  a  trust,  and  executors  who  may  sue,  must  join,  ib,  355;  *and   [*390] 
where,  in  covenant  against  the  executors  of  A.,  the  pit  de- 
clared that  A.  covenanted  with  him  and  two  others,  that  his  executohi, 
&c.,  should  pay  to  them  an  annuity  for  the  use  of  B.,  and  averred  that 
the  other  two  never  sealed  the  deed,  it  was  held  fatal  on  demurrer,  by 
reason  of  their  not  joining,  ib.y  I  J3.  fy  P.  67,  Sir.  1146,  1  S(^und.  291, 
g.;  and  two  covenantees  must  join,  though  one  has  no  beneficial  interest: 
1  Saund.  154,  a.    One  of  two  or  more  joint  covenantees,  AiereforCy 
cannot  sue  alone ;  and  the  omission  to  join  the  other  parties,  or,  where 
one  of  the  parties  be  dead,  the  omission  to  state  his  death,  will  be  ground 
of  nonsuit  at  the  trial,  demurrer  on  praying  oyer,  or  in  arrest  of  judgt> 
ment :  I  B.  fy  P.  73;  4  B.  Sr  •/i-  374;  2  T.  R.  282 ;  1  Saund,  154,  a., 
291,  g.    But,  where  one  of  two  partners  signs  a  composition-deed  in 
the  name  of  the  firm,  and  sets  his  seal  thereto,  he  must  sue  alone,  for  the 
other  partners,  not  being  parties  to  the  deed,  cannot  join  in  covenant:  2 
M.  fy  S.  76.     The  right  of  action  follows  the  intettst,  in  all  cases,  1 
Saund.  R.  155,  c;  therefore,  where  a  deed  is  inter  partes^  the  party 
who  has  the  legal  interest  in  a  covenant,  must  always  sue,  although  the 
beneficial  interest  may  be  in  another,  2  B.  fy  B.  333,  2  M.  fy  S.  308, 
B22 ;  and,  therefore,  where  the  legal  interest  is  several,  each  covenantee 
may  bring  a  separate  action  for  his  separate  damage,  thouglrthe  words 
^of  the  covenant  are  joint  only,  as  it  is  held  that  the  covenant  must  follow 
\he  interest  of  the  covenantees :  p.  Gibbsy  C.  J.^  James  v.  Emery ,  8 
Taunt.  248 :  2  Moo.  195,  s.  c.  So,  where  part-owners  of  a  ship  agree<( 
^^each  and  every  of  them  with  the  others,  and  each  and  every  of  them,'^ 
that  the  ship  should  be  under  the  exclusive  direction  of  one  of  them^  as 
husband,  and  that,  on  her  return,  an  account  was  to  be  taken,  and  the 
net  profits  to  be  divided  ratably,  it  was  held,  that,  as  each  of  the  cove-* 
nantees  was  entitled  to  have  an  account,  he  might  sue  the  ship's  husband 
without  joining  the  other  part-owners:  Owston  v.  Ogle,  13  East,  538; 
miles,  1^54 ;  1  Saund.  151,  (1.) 

If  an  agent  covenant  under  seal  for  the  act  of  another,  he  renders  him- 
self  personally  liable,  as  it  has  been  held,  5  Easi^  148,  <<  that  one  who 
covenanted  for  himself,  his  heirs,  executors,  be.,  for  th«  act  of  another, 
was  personally  bound  by  his  covenant,  although  he  described  himself  in 
the  deed  as  covenanting  for  and  on  the  part  and  behalf  of  such  other  per- 
son :'•  cited  by  Mbott,  C.  J,  Burrell  v.  Jones,  ZB.fyJ1.50\  in  which 
case  it  was  also  decided,  that  the  defts.,  who  covenanted  in  the  words^ 
^' we,  as  solicitors  to  the  assigns,  &c.,  undertake  to  pay,''  'were  liable  per- 
sonally :  see,  also,  \  B.  ^  C.  160;  R.  ^  M.  C.  229. 

As  to  where  the  executor,  or  heir,  or  devisee,  should  sue  on  a  cove- 
nant, the  rule  is,  <<  that  real  covenants  run  with  the  land,  and  either 
go  to  the  assignee  of  the  land,  or  descend  to  the  heir,  and  must  be  taken 
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ad^rantage  of  by  him  alone ;  but  personal  covenants  must  be  made  hj 
the  executor:  p.  Le  Blanc^  1  M.  ^  S.  364.  On  all  covenants  which 
run  with  the  landf  therefore,  the  heir  or  devisee  must  sue :  coTeoant 
lies  by  a  devisee  of  lands  in  fee  upon  a  covenant  made  by  deft  to  the 
testator,  to  whom  deft  conveyed  the  lands  in  fee,  that  he,  deft.,  had  a 
good  title  to  convey^  as  such  covenant  runs  with  the  land,  and,  though 
broken  in  the  lifetime  of  testator,  is  a  continuing  breach  in  the  time  of 
the  devisee,  A  M.fy  S.  5S\  and  the  executor  could  not,  in  such  case,  re- 
cover, the  testator  having  sustained  no  damage  in  his  lifetime  i\  M/S^  S. 
355.  And,  where  the  lessee  covenanted  with  the  lessor,  his  executors, 
&c.,  to  repair,  it  was  held,  the  heir  (though  not  named)  might  have  co- 
venant against  the  lessee  for  not  repairing,  2  Lev.  92,  Skin^  305 ;  and, 
where  the  damage  was  in* the'  lifetime  of  the  ancestor,  and  continues,  the 
heir  may  due  and  recover  what  it  will  cost  to  put  the  premises  in  repair 
at  the  tiiAe  of  action  brought :  Salk.  141.  But  the  executor  must  sue 
where  the  ultimate  damage  was  sustained  in  the  time  of  the  ancestor, 
/and,  consequently,  the  covenant  running  with  the  land  did 
[^391]  *not  descend  to  the  heir:  2  Lev.  26;  1  Vent.  75,  s.  c;  see  also 
5  Taunt.  418 ;  4  3/.  ^  iR  188 ;  Fitz.  N.  B.  145. 

With  respect  to  an  assignee,  32  H.  8,  c.  34,  gives  the  assignee  (or 
grantee)  of  a  reversion  the  same  remedies  against  the  lessee  or  his  as- 
signee, or  their  personal  representatives,  upon  covenants  running  with 
the  land,  as  the  lesaor  or  his  heir,  or  their  ancestor,  had  at  common  law. 
The  statute  also  contains  a  clause,  giving  the  lessees  the  same  remedy 
against  the  grantees  of  the  reversion  which  they  might  have  had  against 
their.grantors,  3  T.  R.  401;  and  was  passed  to  remedy  the  doctrine  of 
the  common  law,  that  no  person  but  the  parties  or  privies  to  a  covenant 
could  take^^advantage  thereof;  and  it  has  been  held,  that,  under  this  sta- 
tute, the  assignee  of  the  reversion  of  part  of  the  demised  premises  may 
recover  against  the  lessee  for  not  repairing,  %  B.  S^Ji.  105 ;  and,  there- 
^re,  for  continuing  damage,  or  other  injury,  causing  a  breach  after  the 
assignee  became  legally  entitled  to  the  reversion,  the  assignee  must  sue: 
1  Saund.  234,  n.  4,  241,  6;  2  Moo.  164,  171 ;  3  il/.  4*  &  386;  16 
JEast,99i  1  T.  R.  378;  5tA.4;  5  Rep.  16;  2  H.  B.  C.  319;  Selta. 
N.  P.  490  to  4,  and  cases  there  cited.  And  ^'  the  rule  is,  that,  if  the 
covenant  respect  the  thin^  demised,  and  be  co-extensive  with  the  estate 
of  the  person  to  whom  it  is  made,  and  be  made  with  him  and  his  assigns, 
it  passes  to  his  assignee, ^^j9.  Bayley^J.  Femonv.  Smithy  5  B.  ^^.l; 
and  a  covenant  to  insure  against  fire,  situated  within  the  weekly  bills  of 
mortality,  mentioned  in  14  O.  3,  c.  78,  passes,  and  is  a  covenant  run- 
ning with,  the  land,  that  statute  enabling  the  landlord  to  have  the  sum 
insured  laid  out  in  rebuilding  the  premises :  ib.  The  remainder-man 
may  sue  on  a  covenant  in  a  lease  made  by  a  tenant  for  life  under  a  leas- 
ing power :  3  M.  fy  S.  382. 

In  cases  of  bankruptcy,  an  assignment  of  the  legal  interest  of  the  bank- 
rupt taking  place  by  operation  of  law,  all  the  assignees  must  sue,  as  in 
other  cases:  1  Chit.  P.  15;  see  '^Bankrupt^^^  ^*  Insolvent.^' 

Who  should  be  made  Devts.]  Covenant  cannot  be  maintained, 
except  against  a  person  who,  by  himself  or  some  other  person  acting  on 
bis  behalf^  has  executed  a  deed  under  seal^  or  has  agreed  by  dodl  to  do 
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a  certain  thing,  except  under  some  very  peculiar  circumstances:  p.  M- 
bottj  C.  /.,  supra.  When  the  covenant  is  joint  and  several,  the  pit. 
may  sue  one  of  the  covenantees  only,  though  their  interest  in  the  sub^ 
ject  matter  of  the  covenant  be  joint;  and  the  words/^  for  themselves  and 
each  of  them,''  have  been  held  to  make  a  joint  and  separate  covenant,  1 
Salk.  393, 5  T.  R.  522,  7  T.  S.  352,  1  Sound.  154  (1);  but,  if  three  be 
bound  jointly  and  severally,  the  pit.  cannot  sue  two  of  them  only,  but 
must  sue  them  all,  or  each  of  them  separately:  3  T.  R.  782,  1  Saund. 
291, y.  However,  the  omission  to  join  a  covenantor,  or  one  of  several 
covenantors,  even  when  the  covenant  is  joint,  is  only  a  cause  of  abate- 
ment, and  not  of  nonsuit,  ib.^  2  Taunt.  254;  and  it  is  not  error,  though 
it  appear  on  the  record  that  there  are  others  who  ought  to  be  joined  as 
defts.;  5  Rep.  119;  1  Str.  503  ;  1  Saund.  154,  a. 

For  breaches  of  covenant  running  with  the  land,  the  heir  is  liable, 
WilleSj  585,  Stlw.  N.  P.  494,  and  so  is  a  devisee;  if  there  be  several 
heirs,  as  in  the  case  of  parceners,  &c.,  they  should  all  be  joined,  or  the 
deft,  may  plead  it  in  abatement.  Com.  D.  Mat.  E.  9 ;  and  a  devisee 
must  be  sued  jointly  with  the  heir,  2  Saund.  7,  n.  4  ;  but  the  executor 
eannot  be  joined  with  the  heir:  Com.  D.  F.  10;  Vin.  Jib.  Jlctions^  C. 
d.  pi.  8. 

Covenant  lies  against  executors  in  every  case,  although  they  be  not 
named,  unless  it  be  such  a  covenant  as  is  to  be  performed  by  the  person 
of  the  testator:  3  fVils.  29 ;  Cro.  Eliz.  553. 

•Assignees  are  liable,  though  not  named,  for  the  breach  of  covenants 
running  with  the  land,  and  on  the  privity  of  estates,  3  Bu/r.  1271;  they 
are,  however,  phargeable  only  in  respect  of  the  thing  demised: 
as,  on  *covenants  to  repair,  5  Rep.  24,  a.;  to  reside  constantly  [*392j 
on  the  demised  premises,  2  H.  B.  133;  to  leave  part  of  tht  land 
demised  every  year  for  pasture,  Cro.  Jac.  125;  to  insure  premises 
against  fire  under  14  G.  3,  c.  78,  5  A  ^  ^.  1, 2  Chit.  Rep.  608;  to  sup- 
ply the  demised  premises  with  water,  4  B.  fy  ji.  266.  And  the  assignee 
of  lessee  is  liable  to  a  breach  of  covenant,  after  the  assignment  of  the 
estate  to  him,  2  Saund.  304,  n.  12,  though  he  have  never  occupied  or  be- 
come possessed  in  fact,  I  B.  fy  B.  238,  3  Moo.  500,  s.  c.;  but  an  assignee 
may  always  get  rid  of  his  liability,  by  assigning  over,  which  he  may  do  to 
a  mere  pauper,  although  such  person  neither  takes  possession  nor  receives 
the  lease,  I  B.  fy  P.  21,  Str.  1221,  3  Camp.  394;  see,  tlso,  Selw.  iV. 
P.  496  to  504. 

But,  if  the  covenant  be  merely  collateral  or  personal,  k  is  otherwise; 
for,  in  order  to  bind  the  assignee,  the  covenant  must  either  affect  the 
land  itself  during  the  term,  such  as  those  which  regard  the  mode  of  oc- 
cupation, or  it  must  be  such  as,  per  se,  and  not  merely  for  collateral  cir- 
cumstances, affects  the  value  of  the  land  at  the  end  of  the  term :''  p, 
Bailejfy  10  East^  130;  nor  is  the  assignee  bound  where  the  covenant 
relates  to  personal  goods:  Spencer^s  CasCy  5  Coke^  17;  Wilmot^  345. 

Bankruptcy  does  not  discharge^  ipso  factOy  the  bankrupt  from  his 
liability  to  pay  rent  as  lessee,  1  Saund.  241,  n.  5;  as  the  estate  does 
not,  by  operation  of  law,  vest  in  the  assignees,  1  B.  fyA.  593,  303.  Un^ 
der  the  new  Bankrupt  Act,  6  G.  4.  c.  16,  s.  75,  howejrer,  he  will  be 
discharged,  on  complying  with  the  provisions  therein  mentioned    If  the 
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aflsignees  take  possesaion  of  the  estate,  they  will  be  liable  4o  the  perfor- 
mam^e  of  covenants:  7  East,  335 ;  3  Camp.  340 ;  Ifolif  C.  290;  Pea. 
C.  238;  8  7\tuni.  325;,  2  Chit  Sep.  600;  2  H.  B.  820 ;  Jlrehb.  B.  L. 
127.  They  may,  however,  discharge  themselves,  as  in  other  cases,  by 
assigning  their  interest  over  to  a  pauper :  1  jB.  ^  P.  ;^1 ;  ante^  ^^  Bank^ 
rupV 

When  there  is  a  breach  of  covenant  during  coverture,  upon  a  lease 
made  by  the  v)\fe  whilst  acting  as  a  fertie  sole^  she  may  be  joined  with 
the  husband,  or  he  may  be  sued  alone,  Com.  D.  Bar.  ^  Feme^  Y.  6 
Mod.  230,  1  N.  R.  174;  but  the  husband  is  not  liable  on  a  covenant 
made  by  the  wife  during  the  coverture,  unless  by  bis  authority:  6  T.  R. 
176 ;  post,  «  Husband  and  Wife.'' 

Form  of  Pleadings. 
Declabation.]  After  stating  the  time  and  place  of  making  the  con- 
tract, and  the  parties  thereto,  it  must  be  stated  that  the  same  was  under 
seal:  2  Ld.  Raym.  1536;  Com.  Dig.  tit.  Pleader,  2  V.  2.  A  profert 
of  the  deed,  or  some  excuse  for  not  making  it,  should  be  stated :  3  T.  R, 
151.  An  inducement  is  not,  in  general,  necessary  In  this  action,  unless 
by  or  against  a  person  claiming  or  being  sued  in  a  derivative  character^ 
as  at  the  suit  of  the  heir  at  law,  or  of  the  assignee  of  the  lesser:  1  CAit. 
PL  311.  Nor  is  a  consideration  necessary  to  be  stated,  unless  a  convey- 
ance operating  under  the  Statute  of  Uses  be  pleaded,  i6.  315;  and  an 
averment,  that  the  deft.,  <<for  the  consideration  in  the  indenture  men- 
tioned,'' is  sufficient:  3  Bing.  322.  If  the  pit.  state  any  part  of  the 
consideration,  lie  should  state  the  whole :  2  B.Sf  ^.  765 ;  1  Chit.  Rep. 
518.  The  deed  declared  on  may  be  set  out  in  its  very  terms,  which,  in 
a  ease  admitting  of  doubtful  construction,  is  safest,  1  Marsh.  216,  4  M. 
^  S.  13;  o^  according  to  its  legal  operation  and  effect:  1  Marsh.  316; 
2  Sound.  96,  6.,  n.  2.  A  declaration  setting  out  the  facsimile  of  the 
deed,  will  be  received  so  as  to  make  it  sen^e,  however  incorrect  and 
iinteral  the  deed  may  be:  1  Chit.  PI.  316.  It  will  suffice  in  a  declara- 
tion, though  not  in  a  plea,  to  state,  that  by  the  deed  ^*  it  was  witnessed 
that,"  be;  in  a  plea  it  should  be  more  positive:  1  Saund.  274,  n.;  1 
•  Ld.  Raym.  1539.  Where  it  is  stated,  that  by  a  certain  deed  *^  it  was 
witnessed,"  &c.,  there  can  be  no  variance,  if  the  very  words  of  the  deed 

are  set  out:  p.  Holroyd,  J.,  Ross  v.  Parker^  I  B.  fy  C.  362. 
£*39d]  Care  should  be  taken  not  to  insert  any  ^unnecessary  matter  in 

setting  forth  the  deed,  or  otherwise,  for  fear  of  a  variance,  or 
eensure  from  the  court.  Any  exception  or  condition,  or  matter  qualify- 
ing the  covenant,  should  be  stated,  or  an  omission  would  be  fatal,  on 
non  est  factum:  11  Easf^  633:  see  instances,  be,  post^  ^* Lease.'' 
There  is  some  distinction  between  a  proviso  and  an  exception :  a  proviso 
is  properly  the  statement  of  something  extrinsic  of  the  subject  matter  of 
a  covenant,  which  shall  go  in  discharge  of  that  covenant  by  way  of  de- 
feasance; an  exception  is  a  taking  out  of  the  covenant  some  part  of  the 
subject-matter  of  it  A  pit.  need,  therefore,  never  state  a  proviso :  1 
Saund.  234.  For  instances  of  variances  in  stating  deeds,  see  post^ 
*'  Lease,"  &c. .  The  performance  of  every  condition  precedent,  or  an 
excuse  for  it,  mu^t  be  averred^  as  in  other  actions}  ante^  12K    The 
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mode  of  averring  performance  by  a  pit  of  a  condition  precedent,  and 
the  deft's  notice  thereof,  and  his  breach  of  covenant,  will  be  found,  ante^ 
129.  It  is  usual,  after  stating  the  breaches  of  covenant,*  to  conclude  by- 
alleging,  ''  and  so  the  said  pit  in  fact  saith,  that  the  said  deft,  although 
often  requested  so  to  do,  hath  not  kept  his  said  covenant,  but  hath  broken 
the  same,''  &c.;  but  this  is  mere  form,  and  is  superfluous  repetition  :  1 
Saund.-  235.  Damages,  being  the  principal  object  in  this  action,  13 
Ectsty  343,  should  be  laid  sufficiently  large,  to  cover  the  real  demand. 
As  to  damages,  an/e,  IQd^post^  ^^  Damagta,^^ 

Plka.]  There  is  no  general  issue  in  an  action  of  covenant,  and  the 
deft  must  plead  specially  every  matter  which  it  would  be  necessary  to 
plead  in  debt  on  a  bond  or  other  specialty:  posty  ^^ Debt;^^  Com.  Dig, 
tit.  Pleader y  2  V.  4,  &c.  Under  the  plea  of  rum  estfacturriy  the  deft, 
may,  on  the  trial,  avail  himself  of  a  variance  in  the  statement  of  the 
deed,  either  in  respect  of  a  misstatement,  or  of  the  omission  of  a  cove- 
nant qualifying  the  contract:  9  Easty  188;  11  East,  639;  4  Camp.  20; 
and  this,  although  the  deft,  has  agreed  to  admit  on  the  trial  the  due  exe« 
cution  of  the  deed,  1  Camp.  70.  And,  if  there  be  any  omission  or  vari- 
ance, the  deft  may  crave  oyer,  and  set  out  the  deed,  and  demur :  Com. 
iHg.  tit.  Pleader y  2  F.  3,  4;  11  Easty  639;  1  Chit.  Pi  370.  He 
should  not,  in  such  case,  if  he  wish  to  avail  himself  of  the  defect,  set  out 
the  deed,  and  plead  non  estfactumy  as  he  could  not  then  do  more  than 
dispute  the  execution:  Snell  v.  Snelly  A  B.  fy  C.  741,  7  V.  ^  B.  294. 
A  plea  of  non  in/regit  conventionem  is  bad  on  demurrer,  though  it 
would  be  aided  after  verdict:  8  T.  S.  278 ;  1  Lev.  183 ;  j2  Lev.  19 ;  1 
Sid.  289 ;  Com.  Dig.  tit.  Pleader y  2  V.  5.  Bien  in  arrear  is  also  a 
bad  plea  in  this  action :  Cowp.  588.  The  deft  must  also  plead  specially 
performance  of  the  covenant,  Com.  Dig.  tit.  Pleader^  2  K.  13,  B.  N.  P. 
1  Q5y  I  B.  if  P.  640 ;  or  excuse  of  performance,  1  Saund.  204,  n.  2,  2 
Saund.  176,  2  East,  576,  8  T.  B.  366,  1  Saund.  235;  or,  admitting 
the  breach  to  have  been  committed,  the  deft  must  plead  specially  that 
he  is  discharged,  Com.  Dig.  tit.  Pleadevy  2  V.  Qi  as,  by  his  bank-* 
ruptcy,  &c.,  4  T.  B.  156, 1  Saund.  241,  n.  b,;  or  by  accord  and  satis** 
faction  after  breach,  1  Taunt.  428 ;  see  8  Taunt.  3^,  I  J.  B.  Moore^ 
460,  s.  c. ;  ib.y  358 ;  arbitrament,  be,  9  Co.  79,  Com.  Dig.  tit*  Plead- 
ety  2  V.  S.  A  parol  accord  and  satisfaction,  made  before  breach,  can* 
not  be  pleaded  in  bir  to  an  action  of  covenant,  1  Taunt.  428;  nor  can 
a  parol  agreement  for  a  substituted  contract  be  pleaded:  1  East,  630; 
5  T.  B.  596.  A  tender  may  be  pleaded  in  covenant  for  the  payment  of 
money:  7  Taunt.  486;  1  J.  B.  Moore,  200,  s.  c.;-l  Ld.  Baym.  566. 

Beplication.']  In  covenant,  as  the  declaration  states  the  breach,  and 
plea  usually  denies  it,  and  concludea  to  the  country,  a  special  replication* 
seldom  occurs:  1  Chit.  PL  508. 


^Precedents.  .  t*394] 


I'mxcxFS  voB  omieiVAL  nt  carms  Axt. 
London,  to  wit,  (venue  in  aclwn.)   Command  C.  D.,  late  of  London,  merdnmrti,  that  jnttly 
and  without  delay,  ha  heap  with  A.  B.,  the  covenant  made  hj  him,  the  laU  G.  ^^  with  the 
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tnid  A.  B.,  mccordiDg  to  the  form  and  effect  of  a  certaia  iodcDtore  {pr  «  ioAfoUf*  w  ^flr- 
iicUtofagrunufUi'  ^.|  according  to  the  fact):,  made  between  them  (oeeordii^T  ^/"^h  ^}^ 
it  said,  and  unless,  uc,  (J3t  to  the  pnedpe,  ^.,  in  generalt  pott,  '*  Pradpt,^*  U  dots  nol  du- 
close  tht  emutL  of  action,  which  afttrwardt  appeart  in  the  declaration.  The  capiat  on  the  pre- 
cipe it  atfollowt:)  George  the  Fourth,  by  the  grace  of  God,  of  the  uBfted  kingdom  of  Great 
BriUin  and  Ireland,  king,  defender  of  the  faith,  to  the  sheriffs  of  London  (according  to  jme- 
cipc)  greethng :  we  command  you,  that  you  take  C.  D.,  late  of,  &c.,  (at  m  prmdpe),  if  he  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  have  his  body  before  ns  on  (rtturU' 
d<i^)f  wheresoever  we  shall  then  be  in' England,  to  answer  A.  B.,  of  a  plea,  that  he  keep  with 
him  the  said  A.  B.,  the  covenant  made  by  him,  the  said  C.  D.  (at  in  prmeipe),  with  the  said 
A.  B,,  according  to  the  form  and  effect  of  a  certain  indenture  (at  m  pnee^e)  made  between 
'  them  (Oi  in  pr»c^e),  as  it  is  said,  and  have  there  this  writ    Witness,  &c. 

91CLASATI0V  THl&JMV. 

IntheK.B.(orC.P.) 

Loudon,  to  wit,  (venue,)  C.  D.  was  summoned  to  answer  A.  B.,  of  a  plea,  that  be  keep 
with  him  the  covenant  made  by  the  said  C.  D.  with  the  said  A.  B.,  according  to  the  form  and 
effect  of  a  certain  indenture  (or  "  deed-polV*  ^.,  aceording  to  fad)  made  between  them  (oe- 
eordihg  to  fact)  ;  and  thereupon  the  said  A.  B„  by  his  attorney,  complains,  for  that  whereas, 
&c.  (ttale  the  deed  and  hreaehet,  ^.,  at  directed^  ante,  892,  and  conclude  thut :)  Wherefore  the 
said  A.  B.  saith,  that  he  is  injured,  and  hath  sustained  damage  to  the  amount  of  jS  -,  and 
therefore  he  brings  his  suit,  &c.  (No  pledges.) 

These  are  the  same  as  other  commencements  and  conclusions,  which  will  be  foond,  pott^ 
**  Declaration,**  stating  the  plea  to  be  <<  of  a  breach  of  covenant." 

These  are  the  same  as  in  a  declaration  by  original,  as  tupreu 

The  statement  of  the  cause  of  action  will  be  found  under  tiie  various  titles  of  actioos 
throughout  the  work. 

PLBA  Of  VOS  SSV  fACTUX. 

In  the  K.  B.  (or  C.  P.  or  Exch.) 

—  Term,  0  Geo.  4. 
C.  D. )     And  the  said  C.  D^  by  E.  F.,  his  attorney,  comes  and  defends  the  wrong  and  injory, 
ats.  >  when,  &c.,  and  says,  that  the  said  indentare  (or  '<  artidet  of  agreement,**  or  **  dtetf* 
A.  B. )  poll")  ii  not  his  deed ;  and  of  this  he,  the  said  C.  D.,  putt  himstflf  upon  the  coaDtry,  kc. 

PLSA  or  pisroBXAveB. 

jfefto  non,  at  pott,  "  Pleat.*^  Because  he  saith,  that  he,  the  said  C.  P.,  did,  Itc.  (JSers 
tlate  the  performoMe  in  the  wordt  of  the  covenant,  if  tueh  covenant  were  m  the  ajjinnalive, 
and  conclude  at  followt),  according  to  the  form  and  efiect  of  the  said  indenture  (or  '^deed- 
poU,"  or  ^  artuJet  of  agreement**),  and  of  the  said  covenant  of  the  said  C.  D.,  by  bim  in 
that  behalf  made  as  aforesaid,  to  wit,  at,  &c.  aforesaid;  and  of  this  he,  the  said  cteft-.,  pnts 
himself  upon  the  country,  &c. 

See  other  pleas  of  **  Parent,**  ^^Ueomi*  ^Accord  and  Satitfadion,  &c.  onder  those 
titles. 


[*396]  *Emdenee. 

The  pit's  evidence  in  this  action  will  depend  entirely  on  the  issae  taken 
by  the  pleadings.  See  the  various  titles  of  actions  throughout  the  work, 
especially  "ZScwc." 

On  non  est  /actum  pleaded,  the  deed  must  be  produced  and  proved: 
posij  ^^Deed.^*  Payment  of  money  into  court  admits  the  execution  of 
the  deed :  2  Camp.  356-7 ;  post^  "  Payment  into  Court J^,  If  the  deed 
be  not  set  forth  on  oyer,  and  there  be  any  variance  between  that  proved 
and  that  stated,  it  will  be  fatal  under  the  plea,  ante,  393;  as  to  variances, 
ante,  392,  3 ;  and  post,  "  Lease.^* 


(  459  ) 

CRIMINAL  CONVERSATION. 

Form  or  Remedy,  395. 
Form  or  Pleadings^  ib. 
Precbcents,  iL 
Evidence  foR  PLAiNTirr,  396. 
EviDBircE  poR  Defendavt,  397. 


Form  o/Semedy. 
Trespass  seems  ^o  be  the  usual  and  most  proper  fotm  of  remedy  by 
a  husband  for  the  seduction  of  his  wife,  force  being  implied,  in  conse- 
quence of  the  wife  not  being  able  to  give  her  consent:  Woodward  v. 
Walton,  2  N.  A  482;  4  Dr^  R.  216;  Guy  v.  Levisay,  Cro.  J.  501, 
Formerly,  the  usual  remedy  was  case,  Woodward  v.  Walton^  2  K  R. 
481 ;  and  such  form  of  remedy  may  still  be  adopted,  5  East^  39,  2  Chit. 
JPL  642.,  and  is  advisable  where  the  deft  has  been  guilty  of  harbouring 
pit's  wife. 

Form  of  Pleadings. 
There  is  nothing  distinguishing  the  form  of  the  pleadings  in  this  from 
any  other  action  of  trespass  or  case.  It  is  not  necessary  to  allege  or 
prove  that  deft,  knew  the  female  was  pit's  wife :  2  East,  446.  When 
it  inay  be  doubtful  whether  the  criminal  conversation  can  be  proved, 
and  the  deft,  has  been  guilty  of  enticing  away  or  harbouring  the  wife,  it 
may  be  advisable  to  add  counts  for  such  injuries :  see  2  Chit.  PL  642, 
n.;  ffillts,  578-9.  The  plea  will  in  general  be  the  general  issue,  not 
guilty. 

Precedents.  \ 

910KABJLTX0V  AVB  TKEMFJLMU  rOB  QUV.  COST.  WITH  P£T.'fl  WIFB. 

{CommeneemetU  om  usual,  poU,  "IkdofaHon,'*  "TVapan.")  For  Uiat  the  laid  deft.,  on, 
Ilc.  (any  day  about  the  Hnu  when  injury  ftni  took  place),  and  on  direre  oUier  days  and  limei 
between  tiiat  daj  and  Uie  day  of  exhibiting  diis  biU,  with  force  and  arms,  &c.,  assaulted  and 
iH-treated  E.  F.,  then  and  stiU  being  the  wife  of  the  said  pit,  to  wit,  at,  kc  (venue),  and 
then  and  there  debauched  and  carnally  knew  her,  whereby  he,  the  said  pit.,  for  a  long  space 
of  time,  to  wit,  from  the  day  and  year  first  above  mentioned,  hitherto  hath  wholly  lost  and 
been  deprived  of  the  comfort,  feUo^fship,  and  assistance  of  his  said  wife,  in  his  domestic  af- 
fairs, which  he,  the  said  pit.,  during  all  the  time,  ought  to  have  had,  and  other-  c^^f^-m 
wise  might  and  would  have  had,  to  wit,  at,  kc.,  aforesaid ;  and  other  wrongs  *to  1*3961 
the  said  pit.  then  and  there  did,  against  the  peace  of  our  said  Lord  the  King,  and 
to  the  damage  of  the  said  pit,  of  £       ;  and  therefore  he  brings  his  suit    Pledges,  fcc. 

See  form  in  case,  2  CM.  PL  642.  See  form  for  enticing  away,  &c.,  plt.*s  wlfe^  WiUe$, 
678,  which  should  be  used  when  there  is  doubt  as  to  the  criminal  conversation,  and  deft,  has 
enticed  away  or  harboured  pit's  wife. 


Evidence  for  Plaintiff. 

The  pit  must  prove  his  marriage;  the  criminal  conversation;  and  the 
damages. 
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Proqf  of  Marriage.'^  •  It  is  necessary  that  pit  prove  his  actual  mar- 
riage, to  enable  him  to  recover;  this  may  be  done,  by  the  usual  produc- 
tion .of  a  copy  pf  the  marriage  register,  JB.  N,  P.  247;  but  the  register 
aloM  is  no  evidence  of  the  identity  of  the  parties,  which  it  is  also  neces- 
sary to  prove,  Biri  r.  Barlow^  Dotig.  162.  This  is  usually  proved  by 
some  persons  present  during  the  ceremony,  as  the  minister,  clerk,  or 
subscribing  witness  to  the  register;  or  identity  of  the  parties  may  be 
proved  by  the  bell-ringers  who  rang  the  bells  at  the  wedding;  by  per- 
sons present  at  the  wedding-dinner;  or  by  a  maid-servant,  who  should 
prove  that  her  mistress  went  always  by  her  maiden  name  till  the  day 
of  the  marriage;  that  she  went  out  on  that  day,  and,  on  her  return,  and 
ever  since,  had  been  catUed  by  the  name  of  her  husband :  id.,  and  see 
Morris  v.  Miller ^  1  W,  BL  632,  n.;  4  Burr.  2057,  a.  c.  The  evidence 
of  a  person  present  sufficiently  establishes  the  fact  of  the  marriace,  and 
will  supersede  the  necessity  of  producing  the  register,  &e. :  Jilli»on^9 
case^  C.  C.  R.  109.  Mere  proof  of  cohabitation  and  general  reputation 
will  not  be  sufficient  evidence  of  marriage :  Morrii  v.  Miller^  1  W,  BL 
632 ;  B.  N.  P.  27;  Leader  v,  Barry,  1  Esp.  Sep.  353.  An  admission, 
however,  by  the  deft  that  the  parties  are  married,  is  fit  evidence  for  a 
jury,  as  it  is  for  them  to  decide,  whether  it  was  sufficient  to  substantiate 
the  fact  of  marriage :  Bigg  v.  Curvengen,  2  fFils.  399 ;  Dickenson 
V.  Coward,  I  B.  fy  Jl.  679;  when  Ld.  Ellenb.  said,  «I  take  it  to  be 
quite  clear,  that  any  recognition  of  a  person  standing  in  a  given  relation 
to  others  is  prima-faeie  evidence  against  the  person  making  such  recog- 
Bition,  that  the  relation  exists,"  The  marriage  will  not  be  render^ 
invalid  by  evidence  that  pit  was  not  married  by  his  right  name,  but  bj 
his  reputed  one,  R.  v.  Inhabitants  of  Bartor^upon^Trent,  S  M.  ^  & 
537;  the  object  of  the  26  G.  2,  c.  39,  ^.'8,  being  to  secure  notoriety  to 
the  transaction,  by  the  publication  of  banns,  and  to  apprise  all  persons  of 
the  intention  of  the  parties  to  contract  marriage ;  and  p.  Ld.  Ellenb.  .* 
^'how  can  that  object  be  better  attained,  than  by  a  publication  in  the 
name  by  which  the  party  is  known :  B.  v.  Billinghursty  3  M.  (^  S. 
257.  But,  where  party  has  changed  his  name,  and  is  married  by  that 
name  for  the  purpose  of  fraud,  Franklarhd  v.  Frankland,  cited  ti., 
259 ;  or  deliberately  omits  parts  of  his  real  name,  with  a  view  to  mis- 
lead, Pougett  y.  Tomkyns,  cited  ib.  262 ;  or,  where  there  is  no  fraudu- 
lent intention,  but  the  parties  be  married  by  wrong  names  from  mere 
unthinkitig  levity,  Mather  v.  Ney,  ib.;  the  marriage,  under  such  cir- 
cumstances, will  be  void.  But,  when  a  widow  assumed  her  maiden 
nanie  for  several  years,  and  by  that  name,  though  with  the  description 
of  widow,  was  married  to  a  second  husband,  it  was  held,  in  the  absence 
of  fraud,  to  T)e  a  legal  marriage ;  R.  v.  St.  Faith%  Newton,  S  D.  fy  R. 
348. '  By  26  0. 2,  c,  33,  s.  1,  it  is  incumbent  upon  the  pit.  to  prove  that 
the  banns  have  been  published  in  a  chapel  (if  the  marriage  took  place 
under  that  act)  in  which  it  was  usual  for  banns  to  be  published,  R.  v» 

Northfield,  Doug.  658 ;  or  he  may  adduce  evidence  to  found  a 
[*397]  presumption  that  banns  were  usually  published  ^there:  Taun^ 

ton  V.  fVyborn^  2*  Camp,  297.  Marriages  solemnized  abroad 
are  not  affected  by  the  Marriage  Act ;  and  that  which  would  be  a  valid 
marriage  in  the  place  where  it  was  solemnized,  is  recognized  as  saeh  in 
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thifl  country :  Middleton  v.  Janveririj  2  Hagg.  437;  Lacon  y.  HigginSj 

3  Stark.  183.  So,  the  marriage  of  parties  in  an  En|i;li8h  ambassador's ' 
chapel  is  valid :  Bex  t.  Brampton.  10  East,  286.  Such  marriage  is, 
however,  further  rendered  valid  by  the  enactment  of  4  G.  4,  c.  91.  And 
a  marriage  in  Scotland,  according  to  the  law  of  Scotland,  is  valid:  Z>tff- 
rymple  v.  Dahymple^  2  Hagg.  54;  Harford  v.  Morris^  ib.  430.  And 
a  marriage  in  Ireland,  by  a  dissenting  minister,  in  a  private  room,  is 
good,  Smith  v.  Maxwell^  B.  ^  M  80;  and  so  is  a  marriage  by  a* 
Catholic  priest  between  British  subjects  in  a  British  colony :  Lantour 
V.  Ttesdale,  8  Taunt.  833. 

Proof  of  Criminal  Conversation."]  The  fact  of  the  adultery  must 
be  proved  to  have  been  committed,  which,  though  it  be  frequently  diffi* 
cult  to  prove,  yet,  if  pit.  prove  circumstances  immediately  connected 
with  the  fact,  it  will  be  deemed  sufficient  evidence  for  a  jury  to  decide, 
2  PhiL  Ev.  202;  as  a  discourse  between  the  wife  and  the  deft,  or  letters 
written  to  her  by  him,  B.  N.  P.  28  a.;  and  indecent  familiarities  may 
be  proved  to  have  taken  place  between  them,  D.  of  Norfolk  v.  St.  Oer» 
mainesy  3  St.  TVi.  6;  the  elopement  of  the  parties,  and  their  passing  as 
man  and  wife.  Stark.  Ev.  440.  The  confessions  of  the  wife  will  not, 
however,  be  evidence  against  the  deft.:  B.  N.  P.  28. 

Proof  as  to  Damages.]  In  order  to  increase  the  damages,  the  pit. 
may  show  that  he  and  his  wife  lived  on  terms  of  the  most  cordial  affec- 
tion, which  may  be  proved  by  persons  intimate  in  the  family,  TVetaw- 
ney  v.  Coleman^  I  B.^  •S.  90  ;  that  deft  was  admitted  as  a  friend,  and 
took  an  undue  advantage  of  the  confidence  reposed  in  him.  <' What  the 
husband  and  wife  say  to  each  other,  is,  beyond  all  question,  evidence  to 
show  their  demeanour  and  conduct,  whether  they  were  living  on  better 
or  worse  terms :  what  they  write  to  each  other  may  be  liable  to  suspi- 
cion, but,  when  that  is  cleared  up,  the  ground  of  objection  fails :''  p. 
Ld.  EUenb.f  TVelatoney  v.  Coleman^  I  B.  fy  ^.  91.  So,  it  is  necessary 
that  the  time  when  they  were  written  be  proved :  Edwards  v.  Crock, 

4  Esp.  Bep.  39;  2  Stark.  191.  Proof  of  a  settlement  and  provision 
for  children  may  also  be  given,  to  enhance  the  damages :  Bull.  N.  P. 
27.  For  the  purpose  of  answering  the  imputation  of  connivance  on  the 
part  of  the  husband,  the  pit.  may  ptDve  representations  made  by  the 
wife  as  to  the  place  where  she  was  going  previous  to  her  elopement^i 
Hoare  v.  Jillen^  3  Esp.  Bep.  276.  ft  may  also  be  shown  that  her  cha- 
racter, previous  to  h4r  acquaintance  with  deft.,  was  unimpeachable: 
Bull.  N.  P.  27.  But,  when  evidence  of  character  is  admissible^  see 
ante,  355. 

Evidence  for  Defendant. 
Disproof  of  Marriage.]  This  evidence  will  consist,  iu  most  in- 
stances, in  showing  .the  marriage  to  have  been  irregular  and  void,  ^a  by 
its  having  uken  place  in  a  chapel  where  no  banns  were  usually  publish- 
ed, 4  0. 4,  c.  76,  s.  22  ;  and,  though  we  have  seen  a  marriage  between 
parties  by  wrong  names  will  not,  in  all  cases,  render  it  invalid^  yet  deft, 
may  show  a  fraudulent  intention  in  assuming  wrong  names,  and  thereby 
invalidate  the  marriage:  FranklandY.  Nicholson,  cited  3  M.  fy  S.259\ 
Pougett  V.  TomkjfnSfib.  364,  supra. 
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Plaintiff^s  Misconductl    Deft,  may  show  the  turpitude  of  the  pit 

in  consenting  to  the  criminal  connection  with  his  wife.  Bull.  N.  P.  27, 

Hodges  lr.  Windham^  Pea,  c.  53,  Duberley  v.  Grunningj  4  71 

[*398]  B.  651 ;  but  *he  will  not  be  entitled  to  adduce  evidence  of  the 

pit's  connexion  with  other  women,  in  bar  of  ^he  action,  but 

only  in  mitigation  of  damages :  Bromley  v.  Wallacej  4  Esp.  Bep:  437. 

Separation  of  the  Parties,']  Where  a  deed  of  separation  has  been 
entered  into  between  husband  and  wife,  and  the  wife  committed  an 
act  of  adultery  while  living  separate,  though  not  pursuant  to  the  terms 
of  the  deed,  the  trustees  not  having  given  their  consent,  it  was  held  the 
husband  might  maintain  an  action,  as  he  had  not  wholly  renounced  bis 
marital  rights :  Chambers  v.  Caulfieldf  6  East,  244,  But  where  an 
actual  separation  has  taken  place,  and  the  criminal  conversation  occurs 
after  the  separation,  no  action  can  be  maintained  by  the  husband,  as  he 
voluntarily  parts  with  that  comfort  and  society  for  the  loss  of  which  he 
seeks  a  compensation :  Walden  v.  Timbrell,  5  T,  i?.  357 ;  BartelotY, 
Hawkery  Pea,  Bep.jc,  11.  The  separation  niust  be  with  the  consent  of 
the  husband  ;  or,  in  the  case  of  trustees,  with  their  consent,  and  if  the 
wife  lived  apart  without  their  consent,  the  husband  is  still  entitled  to 
maintain  his  action  :  Chambers  v.  Caulfieldf  6  Eastf  248.  Where  a 
necessary  separation  takes  place,  in  consequence  of  the  parties  residing 
in  different  families  or  such  like,  it  will  be  no  bar  to  pit's  action,  as 
there  is  no  abandonment  of  hfs  marital  rights:  Edwards  r.  Crock j  4 
Esp,  Bep,  39. 

Mitigation  of  Damages^  To  .mitigate  damages,  deft  may  show 
that  the  wife  was  a  prostitute,  though  the  husband  was  not  privy  to  it, 
Hodges  V.  Windham,  Pea,  Bep,  53 ;  he  may  show  letters  written  by 
the  wife  to  the  deft,  whereby  to  prove  that  she  had  solicited  and  en- 
ticed  him  into  the  criminal  connection,  Elsam  v.  Fawcetty2  Esp.  Bep, 
362,  Selw,  N,  P.  25 ;  and  evidence  of  loose  conduct  and  criminality  with 
others,  before  the  cause  of  action,  is  admissible,  but  acts  of  subsequent 
misconduct  are  not,  ib.  He  may  also  show  that  the  husband  was  in  the 
hA>it  of  criminally  associating  with  other  women,  Bromley  v.  Wallace^ 
4  Esp.  Bep.  237 ;  or  that  the  wife  had  had  a  bastard  before  her  mar- 
riage with  the  pit  BulL  N,  P.  2%Q  ;  or  he  may  show  the  gross  n^lect 
and  misconduct  of  the  pit,  as  the  turning  her  out  of  his  house,  and  re- 
fusing her  the  common  necessaries  of  her  standing  in  life :  BulL  N.  P. 
296 ;  Duberley  v.  Gunning,  4  T.  B.  651.  Deft,  may  also  show  that 
his  means  and  expectations  are  inconsiderable,  and  not  calculated  to 
meet  heavy  damages  :  2  Stark.  Ev.  445. 

Competency  of  Witnesses.]  The  confessions  of  the  wife  are  not 
evidence  for  the  pit.  Bull.  N,  P,  28 ;  nor  is  the  wife  a  competent  wit- 
ness in  any  case  against  her  husband :  Hale,  P.  C.*47. 


(463  ) 

CUSTOMS. 

Form  of  Pleadings  relative  to,  398. 
Evidence  as  to,  399. 


Form  of  Pleadings. 

Declaration.']  As  the  courts  are  bound  to  notice  all  general  customs 
existing  by  the  common  law,  they  need  not  be  stated  in  pleading :  S.  v. 
Lyme  Regis  J  Doug.  150,  post,  ^^  Declaration,''^  Thus,  in  an  action 
against  a  common  carrier,  &c.,  for  the  loss  of  goods,  &c,  which  is  a  lia- 
bility founded  on  the  common  law  or  custom  of  the  realm,  it  is  impro- 
per to  state  the  custom,  as  it  tends  to  confound  the  distinction 
between  general  and  special  customs :  Co.  *Lit.  89,  a.  n.  7.  [*389] 
So,  it  is  improper,  in  a  declaration  on  a  bill  of  exchange,  to  set 
out  the  custom  of  merchants,  because  it  is  part  of  the  law  of  the  land  : 
Pinkney  y.  Hallj  I  Ld.  Raym.  175.  Such  of  the  customs  of  gavelkind 
and  borough  English  as  are  of  the  essence  of  the  tenure,  as  the  course 
of  descent,  need  not  be  specially  set  out  nor  prescribed  for,  as  the  com- 
mon law  notices  them  ;  and  it  is  sufficient  to  state  that  the  land  is  of  the 
custom  of  gavelkind,  and  subject  thereto ;  but  in  regard  to  other  cus- 
toms, though  incident  to  these  tenures,  they  -must  be  set  out :  Co.  Lit. 
175,  b.  n.  4. 

But  if  the  pit.  rely  on  the  custom  of  a  particular  parish  or  place,  the 
custom  should  be  stated  in  the  declaration  in  such  a  manner  as  to  show 
the  duty  thereby  chargeable  upon  the  deft. :  as,  in  an  action  on  the  case 
for  not  keeping  a  common  bull  or  boar  within  the  parish,  the  declaration 
should  show  the  custom:  4  Mod.  241;  Mayor  of  fVinton  v.  IVilkeSy 
2  Ld.  Raym.  1134.  A  declaration  on  a  local  custom  ought  to  set  out 
specially  the  nature  and  particulars  of  the  custom ;  and  they  ought  16  bm 
pleaded  with  precision  as  to  the  extent,  place,  &c.,  and  in  the  present 
tense,  and  not  that  they  should  have  a  way,  2  Vent.  144,  ^nd.  32, 
Fost.  347,  1  Sid.  237;  and  a  custom  cannot  be  laid  in  the  negative:  2 
Ld.  Raym.  869.  And,  in  pleading  a  custom  which  admits  of  excep- 
tions, the  exceptions  must  be  noticed,  Griffin  v.  Blandfordf  Cowp.  62; 
but  modifications  of  a  custom  not  inconsistent  with  the  right  claimed 
need  not  be  shown:  Ball  v.  Herbert^  3  T.  R.  264.  And,  where  the 
law  raises  the  exception,  it  need  not  be  stated  in '  pleading:  Cro.  EL 
485.  So,  where  a  copyholder  under  custom  claims  common,  it  is  not 
necessary  to  show  what  estate  they  have  in  the  copyhold,  Hoskins  v. 
Robins,  2  Saund.  326;  and  a  custom,  though  apparently  subsequent  to 
another,  may  be  laid  as  founded  time  out  of  mind;  for  customs  are  not 
coeval :  Lovelact^s  case,  1  Salk.  203. 

The  courts  are  not  so  strict  with  respect  to  stating  a  custom  in  declara- 
tions as  in  pleas:  4  Cro.  Car,  347.  Care  should,  however,  be  taken  ta 
state  the  custom  truly,  as  any  material  variance  between  the  custom  laid 
and  that  proved  will  be  fatal.  Where  a  plea  of  justification  for  taking 
two  horses  as  heriots  stated  4  custom  in  the  manor,  that  the  lord^  from 
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time  Immemorial  until  the  divisioo  of  a  certain  tenement  into  moietiea, 
had  taken,  and  been  accustomed  to  take,  a  heriot  upon  the  death  of  every 
tenant  dying  seised,  and,  since  the  division,  the  lord  bad  taken  and  been 
accustomed  to  take,  on  the  death  of  every  tenant  dying  seised  with 
either  of  the  moieties,  a  heriot  for  each  moiety,  it  was  held  that  this 
must  be  taken  to  be  one  entire  custom,  and  not  two  distinct  customs;  the 
one  applicable  to  the  tenement  before  and  the  other  after  the  division  of 
it;  and  thAt,  being  alleged  to  be  an  immemorial  custom,  it  was  dis- 
proved by  evidence  that  the  division  was  made  within  memory :  Kingi- 
mill  V.  Jaullf  9  fiast^  185.  On  a  justification  by  the  lord  of  the  manor, 
that  the  lord  should  )iave  the  best  beast  on  the  tenant's  death,  the  cus- 
tom proved  was,  that  the  lord  should  have  the  best  beast  or  good,  and 
the  variance  was  held  fatal :  Jidderly  v.  Hart^  1  B.  fy  P.  394. 

Pleas."]  The  rules  as  to  stating  general  and  particular  customs  are  the 
same  botn  in  declarations  and  pleas;  but  greater  strictness  is,  in  general, 
requisite  in  pleas  than  in  declarations :  4  Cro.  Car.  347. 

Evidence. 

General  Cuatoma^  being  part  of  the  common  law,  need  not  be  proved. 

Local  CtLstoma  must  be  proved.  To  establish  a  particular  local  cus- 
tom before  a  jury,  it  must  be  proved  that  it  has  existed  since  the  time 
of  legal  memory;  that  is,  since  the  reign  of  Richard  I.:  for,  if  it  appear 
to  have  originated  within  time  of  legal  memory,  it  is  not  a  good 
[*400]  custom :  1  ^Bl.  Com.  Intro,  a.  3.  It  is  also  essential  that  the 
usage  has  been  contiuued ;  for,  if  there  be  any  interruption  of 
the  right  within  the  time  of  legal  memory,  the  custom  will  be  void;  but 
an  interruption  in  the  possession  or  enjoyment  only,  though  for  ten  or 
twenty  years  will  not  destroy  the  custom.  Thus,  if  the  inhabitants  of  a 
parish  have  a  customary  risht  of  watering  their  cattle  at  a  certain  pond, 
the  custom  is  not  destroyed  though  they  do  not  use  it  for  ten  years;  but, 
if  the  right  be  discontinued^  though  but  for  a  day,  the  custom  is  at  an 
end :  ib.  Customs,  also,  must  have  been  peaceable  and  acquiesced  in, 
and  not  subject  to  contention  and  dispute  in  their  origin,  as  they  must, 
in  the  first  instance,  have  been  created  by  consent  The  usual  evidence 
of  custom  consists  in  acts  of  usage  within  the  knowledge  and  experience 
of  living  witnesses,  upon  which  alone,  and  without  the  aid  of  more  re- 
mote evidence  of  a  documentary  or  traditional  nature,  the  presumption 
of  a  custom  may  be  founded. 

As  a  custom  is  properly  a  local  usage,  applying  generally  to  a  place, 
and  concerning  public  rights  (and  not,  as  in  the  case  of  prescriptions,  to 
any  particular  person  in  it,  2  Bl.  Com.  263),  common  reputation  is  ad- 
mitted to  be  evidence ;  for  such  rights,  being  matter  of  public  notoriety^ 
and  of  great  local  importance,  become  a  frequent  subject  of  discussion  ia 
the  neighbourhood,  where  all  have  the  same  means  of  information  and 
the. same  interest  to  ascertain  the  claim:  Morewood  v.  Woodj  14  East, 
329 ;  ante^  370.  And  the  same  reason  applies  in  a  less  degree  to  ques- 
tions respecting  general  customs  which  concern  parishes  or  manors,  or 
the  inhabitants  of  towns  and  other  places.  In  such  cases,  general  repu- 
tation is  some  evidence  of  a  right  beyond  the  memory  of  living  wit- 
nesses, and  thus  tends  to  support  the  modern  usage :  1  PhiL  Ev.  236. 


DAMAGES.  4i5 

Coneerning  questions  upon  parochial  or  manorial  customSi  Denn  ▼• 
Spray,  i  T.  jB.  466,  declarations  as  to  the  comtnon  opinion  of  the 
place,  made  by  deceased  persons,  who,  from  their  situation,  had  the 
means  of  knowledge,  and  no  interest  to  misrepresent,  have  been  gene- 
rally considered  admissible  evidence.  A  right  of  common  by  custom, 
though,  strictly  speaking,  a  private,  is  also  a  general  right,  as  it  affects  a 
number  of  occupiers  within  a  district  But  the  evidence  is  to  be  con- 
fined to  what  such  old  persons  have  said  as  were  in  a  situation  to  know 
what  the  rights  were ;  and,  before  a  customary  right  can  be  proved  by 
such, evidence,  a  foundation  ought  to  be  laid  by  showing  an  exercise  of 
the  right  or  acts  of  enjoyment  within  the  period  of»living  memory. 
Weeks  y.  Sparke,  \  M.Sf  S*  689,  Doe  v.  Lissan,  12  Easty  65,  More" 
wood  V,  fVoodf  14  ib.  330 ;  and,  though  one  undisturbed  act  does  not 
make  a  custom,  it  may  be  evidence  of  it:  j9.  Ld.  Ellenb.,  Roe  v.  Jef* 
feryy  2  M.  Sf  S.  93. 

A  custom  may  be  destroyed  by  unity  of  possession,  Bolxu  v.  fitn* 
etorke,  1  Ld.  Raym.  193,  or  by  showing  that  it  is  unreasonable,  uncer- 
tain, &c :  1  BU  Com.  78-9.  But  a  custom  is  not  destroyed  by  a  mere 
disusage  of  ten  or  twenty  years :  Carter,  R.  11& 


DAMAGES. 

Statement  cf^  in  Declaration,  post,  ^^Declaration." 
When  Recoverable,  400. 
•Amount  of,  401. 


Whin  Recoverable.']  Damages  are  a  pecuniary  compensation  for  an 
injury,  and  may  be  recovered  in  every  personal  action  that  lies  at  com- 
mon law,  except  in  an  action  by  a  common  informer  for  a  pe- 
nalty given  by  •statute,  I  RoL  Mr.  574,  4  Burr.  2018,  2489;  [•401] 
or  for  delay  of  execution  in  a  scLfa.,  founded  on  the  statute  of 
Westm.  2,  c  45:  3  Burr.  «1791.  In  actions  purely  real,  no  damages  are 
recoverable,  Booth  on  Real  Actions,  74 ;  as  in  a  writ  of  right,  &c:  but 
damages  may  be  recovered  in  actions  of  a  mixed  nature,  as  in  ejectment^ 
3  Bl.  Com.  200,  201 ;  or  in  an  assize,  or  writ  of  entry  in  nature  of  an  as« 
size  of  novel  disseisin,  against  the  desseisor:  2  Inst.  286.  And,  by  the 
statute  of  Oloucester  (6  Edward  I),  c.  I,  damages  were  given  in  aa 
assize,  or  writ  of  entry. 

In  most  cases,  damages  are  the  sole  object  of  the  action ;  in  some^ 
merely  nominU .  In  assumpsit,  covenant,  case,  trover,  and  trespass,  da- 
mages are  the  sole  object  of  the  suit :  in  debt,  damages  are,  in  general, 
merely  nominal,  the  recovery  of  the  debt  itself  being  the  principal  ob- 
ieet  of  the  action,  1  £F.  B.  550,  Cowp.  588, 6  T.  R.  303, 13  East,  342; 
but,  in  actions  of  debt  on  articles  of  agreement  for  a  penalty,  2  Wils. 
377,  or  on  bond  conditioned  for  the  performance  of  covenant  contained 
in  the  same,  or  in  any  other  deed  or  writing,  2  Burr.  824, 6,  and  other 
actions  on  bonds,  where  breaches  are  assessed  in  pursuance  of  the  8  and 
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9  JV.  3,  c.  11|  s.  Sy  see  ante,  323,  Arch,  217,  the  jury  first  aseess  nomi- 
nal damages  for  the 'detention  of  the  debt,  and  then  assess  actual  da« 
mages  for  the  breaches  assigned :  see  1  Saund.  58;  2  Sound.  187.  In 
detinue^  the  damages  are  merely  nominal,  but  the  jury  find  the  value  of 
tiie  articles  detained: /709^  *^  Detinue.'*  In  replevin,  a  verdict  for  the 
pit  gives  damages  precisely  as  in  trespass.  If  the  pit.  has  evidently  sus- 
tained some  damages,  but  the  jury,  being  unable  to  ascertain  the  amount, 
find  a  verdict  for  the  deft.,  the  court  will  permit  the  pit.  to  enter  a  ver- 
dict for  nominal  damages:  Feize  v.  Thompson,  1  Taunt.  121. 
*  Amount  of."]  Damages  are  to  be  measured  by  the  rank  and  ability  of 
the  party,  the  nature  of  the  ofience,  and  the  circumstances  of  aggravation 
or  extenuation  distinguishing  the  transaction :  Gilbert  v.  Berkinshaw, 
Loffty  771.  Therefore,  where  a  party  has  undertaken  to  refrain  from 
an  act  under  a  certain  penalty,  if  a  stranger  commit  the  act,  the  measure 
of  damages,  in  an  action  against  such  stranger,  should  be  estimated  after 
the  rate  of  the  contractor's  penalty:  Caswell  v.  Coare,  I  Taunt.  566. 
So,  if,  by  the  misfeasance  of  a  party,  who  is  to  do  a  particular  act,  ano- 
ther party  is  involved  in  an  action,  the  injured  individual  may  recover 
for  the  breach  of  contract,  together  with  the  costs  of  the  collateral  action, 
as  parcel  of  the  damage :  Lewis  v.  Peat,  2  Marsh.  431. 

We  have  already  seen  what  damages  should  be  given  in  the  case  of 
damages  liquidated  by  agreement  between  the  parties,  ante,  149  -,  also, 
what  damages  are  generally  recoverable  in  an  action  of  assumpsit:  ib. 
As  to  the  amount  of  damages  recoverable  in  an  action  on  the  case  or 
trespass,  see  those  titles;  also,  title,  "  Seduction/'  **  Criminal  Conver- 
sation.'' In  general,  the  jury  are  at  liberty  to  give  what  damages  they 
may  think  proper,  proportioned  to  the  degree  of  injury  they  may  judge 
the  pit.  to  have  sustained' from  the  tort,  or  breach  of  contract  complain- 
ed of. 

It  is  a  general  rule,  that  the  jury  cannot  take  into  coiiaideration,  in 
mitigation  of  damages,  any  fact  or  circumstance  not  pleaded,  which 
could  and  should  have  been  pleaded  as  a  defence  to  the  action :  see  2  ^. 
4*  P.  224;  D.  Sf  R.  N.  P.  C.  10.  It  is  also  a  general  rule,  that  the  jury 
can  in  no  case  exceed  the  damages  laid  in  the  declaration,  2  W.  BL 
1300;  and  it  is  the  duty  of  the  clerk  otnisiprius,  if  the  jury,  by  mis- 
take, find  a  verdict  for  greater  damages,  to  enter  it  for  the  amount  laid  in 
the  declaration  merely:  M,  S.  M.  1814;  1  Arch,  221.  If  entered,  however, 
for  more,  the  mistake  may  be  rectified  by  application  to  the  court,  who 
will  allow  the  pit.  to  enter  a  remittitur  for  the  excess,  1  H.  Bla.  643, 
and  see  2  W.  Bl,  ISOO ;  and  the  court  have  ordered  their  judgment  to 
be  amended  in  this  respect,  even  in  a  subsequent  term,  M.  S.  M. 
[*4A2]  1814;  or  the  court,  in  such  a  case,  '*will,  if  the  pit.  wish  it, 
grant  a  new  trial,  and  allow  the  declaration  to  be  amended:  7 
T.R.  132. 

Double  and  treble  damages  are  given  by  stat ;  and,  where  a  stat  gives 
double  or  treble  damages,  the  pit  is  entitled  to  double  or  treble  the  sum 
actually  found  by  the  jury,  and  not  to  be  calculated  in  the  same  manner 
as  treble  costs,  see  Die.  420,  Buckle  v.  Bewes,  4  B.^C.  154 ;  and  they 
may  be  assessed  at  any  time  before  judgment,  if  the  jury  omit  to  assess 
them  in  their  verdipt :  Bennet  v.  Hart,  cited  Sayeron  Damages,  244. 


(     467     ) 

DEATH. 
FoBM  07  Pleadings  as  to,  402. 

Ev^IDENCE  *AS  TO,  tb. 


Form  of  Pleadings  in  Case  of. 

In  declaring  on  a  contract  bt/  a  surviving  partner,  or  othei'wise,  it  id 
necessary  to  describe  pit  as  such  survivor,  noticing  the  deceased :  4  B, 
fy  Ji,  374;  2  Saund.  121,  n.  1.  And,  in  the  case  of  a  deed,  if  one  or 
more  of  several  obligees  or  covenantees,  who  ought,  when  living,  to  join^ 
be  dead,  or  did  not  seal  the  contract,  and  refused  to  do  so^  that  fact  should 
be  averred  in  the  declaration,  at  the  suit  of  the  others,  or  the  deft,  may- 
crave  oyer  and  demur :  ib.  The  omission  of  the  statement  of  the  death 
in  the  declaration,  in  these  cases,  would  be  ground  of  nonsuit,  though 
the  pit.  should  be  prepared  to  prove  the  death :  Jell  v.  Douglas^  4B.^ 
Jl.  374^  In  an  action  at  the  suit  of  a  surviving  partner,  he  may  include 
a  debt  not  due  to  him,  as  survivor :  8  T.  JR.  433;  5  t.  R.  428 ;  0  Z  i?. 
5S2. 

In  declaring  against  a  survivor,  it  is  usual,  in  some  counts,  to  describe 
him  as  such,  noticing  the  death  of  the  deceased  obligee  or  partner,  2 
M.  ^  S.  25,  6  T.  H.  363;  but  this  is  unnecessary,  and  the  survivor  may 
be  declared  against  without  noticing  the  deceased:  I  B.  ^  .S.  29;  3  B. 
4*  B.  '302;  Comb.  .383.  In  an  action  against  a  survivor,  a  debt  may  be 
included,  though  not  due  to  him  as  survivor,  2  T,  B.  476,  6  T.  R, 
582 ;  and,  when  the  survivor  is  sued  for  his  own  separate  debt,  he  may 
set  off  a  demand  due  to  him  as  survivor,  5  7!  R.  493;  1  Esp.  R^p.  47. 

Where  one  of  several  pits,  or  defts.  dies  after  the  issuing  of  the  writ,  and 
before  declaration,  the  commencement  should  suggest  such  death:  1 
Burr.  363:  see  {orthypost.  Where  a  sole  pit  dies,  pending  the  suit, 
such  death  may  be  pleaded  in  abatement,  Bac.  Jib.  Jibat.  F.  Co.  D.  32, 
38 ;  but,  in  case  of  several  pits,  or  defls.,  the  death  of  one  does  not  abate 
the  suit^  if  the  cause  of  action  survive,  for  or  against  the  survivors :  t&. 

Evidence. 
It  is  incumbent  on  the  party  who  asserts  the  death  of  another,  4o  prove 
it,  as  the  presumption  is,  that  the  party  is  still  living :  Wilson  v.  Hodges, 
2  Ea^ti  31^-    But  a  presumption  of  death  arises  after  a  lapse  of  seven 
years  from  the  time  when  the  person  was  first  known  to  be  living,  if  no 
account  can  be  given  of  the  person  by  his  family  or  condaiions,  who 
should  be  called :  Doe  v.  Jesson^  6  East^  85 ;  Doe  v.  Deakinj  4  B.  ^ 
A.  433 ;  Paterson  v.  Black,  Park,  Ins.  433 ;  1  Bl.  R.  404 :  Proof  by 
one  of  a  family,  that,  many  years  before^  a  younger  brother  of  the  per- 
son seized  had  gone  abroad,  and  that  the  repute  of  t)ie  family 
was,  that  he  had  died  *there,  and  that  the  witnesisr  had  never  [*403j 
heard,  in  the  family,  of  his  having  been  married,  is  presump^ 
tive  evidence  of  his  death  without  issue :  Dot  v.  Griffin,  15  East^  293. 
And,  where  a  person  had  sailed  on  board  a  vessel,  which  had  not  been 
heard  of  for  two  or  three  ye^rff,  and  was  supposed  to  have  perished,  in 
consequence  of  the  ship  having  encountered,' soon  after  she  sailed,  some 
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very  strong  gales  and  tempestuous  weather,  this  was  contended  to  be  no 
proof  of  his  death :  but  Ld.  Ellenb,^  C.  /.,  held,  that  his  death  ought, 
from  the  circumstances  proved,  to  be  presumed;  and  whether  he  was 
alive  on  a  certain  day  it  was  for  the  jury  to  collect  from  the  evidence: 
Watson  V.  King^  1  Stark.  121. 

The  best  evidence  of  a  party^s  death  is  by  an  examined  copy  of  the 
register  of  it,  and  by  proof  of  the  identity :  B.  N.  P.  247.  But  letters 
of  administration,  which  have  been  granted  to  a  person  as  administrator 
of  the  effects  of  A.  B.,  deceased,  are  not  ligitimate  proof  of  A.  B.'s 
death :  Thompson  v.  Donaldson^  3  Esp.  Rep.  63.  Nor  is  the  register 
of  burials  in  a  Wesleyan  chapel  admissible  as  evidence  of  the  death  of  a 
party:  Whittuck  v.  Waters,  4  C.  fy  P.  S75. 

DEBT. 

Nature  of  Rembot,  and  when  it  lies,  403  to  405. 

Foam  or  Pleadings  in,  405. — Declaration,  ib. — Plea,  406. — Rt- 

plication^  407. 
Peecsdents,  lb. 
Evidence,  410. 


Nature  of  Remedy,  and  when  it  lies. 

This  action  is  for  the  recovery  of  a  debt  eo  ntnnine  et  in  numero,  and 
the  damages  to  be  recovered  in  it  are,  in  general,  merely  nominal.  It 
lies  upon  a  simple  contract,  a  specialty,  a  record,  or  a  statute,  by-law, 
&a,  for  the  recovery  of  a  sum  of  money,  capable  of  being  reduced,  by 
averments,  to  a  certainty ;  for,  as  observed  by  Ld.  Mansfield,  in  Doug. 
6,  <<debt  may  be  brought  for  a  sum  capable  of  being  ascertained,  though 
BOt  ascertained  at  the  time  of  the  action  brought,  but  is  not  sastainaUe 
in  cases  of  unliquidated  damages:'^  jB.  N.  P.  167,  (a.  J 

On  Parol  or  Simple  Contracts,  Legal  Liabilities,  4^.]  Debt  if 
austainable,  as  well  when  the  contract  is  expressed  as  when  it  is  implied: 
in  Com.  D.  {A.),  it  is  said, — ^''Debt  lies  upon  every  contract,  in  deed  or 
in  law.''  It  lies  by  the  payee  against  the  maker  of  a  promissory  note, 
expressing  a  consideration  on  the  face  of  it,  ^  J3.  ^  P.  78;  but,  if  there 
be  want  <?  immediate  privity  between  the  parties,  or  if  the  bill  omit  to 
specify  the  consideration,  so  as  not  to  raise  a  debt  or  duty,  an  acceptance 
would  operate  merely  as  a  collateral  engagement,  and  debt  would  not 
lie:  \  B.^  C.  674 ;  Selw.  N.  P.  542.  ft  also  lies  for  the  use  and  occu- 
pation of  houses,  &c.,  on  a  demise  not  under  seal,  5  Taunt.  %S,  6  T.  R. 
62;  also,  on  the  contract,  or  sale  of  goods,  and  on  a  ^antum  valebant, 
2  T.  R.  80;  for  fees,  B.  Jib.  Debt,  A.,  Com.  D.  P/.  2  F.  11 ;  for  work 
and  labour,  and  the  quantum  meruit  thereon.  Com.  D.  Debt,  B. 
Debt  lies  on  all  contracts  for  the  payment  of  money;  also,  for  money 
lent,  had,  and  received,  &c^  and  on  the  account  stated,  Pom.  D.  Debt, 
Ji*,  and  for  interest,  5  T.  R.  553,  6;  for  all  duties  arising  either  from 


custom  or  from  tfie  common  law,  Cam.  D.  Debiy  •/?.  9 ;  on  by-laws,  1 
B.  Sf  P.  98;  and  on  judgments  not  of  record,  whetlier  English,  Irish, 
or  foreign,  1  Saund.  92,  fi.  2,  3  Taunt.  85,  3  Ba^t,  221,  4  B,^C.  411. 
Doug.  1;  for  fines,  tolls,  &c.,  Com.  D.  Debt^  Ji.  9.  And  it 
would  alao  seem,  that,  although  there  were  a  deed  ^between  the  [*404] 
parties,  yet,  if  there  were  a  debt,  independent  of  the  deed,  the 
existence  of  the  deed  wiU  not  prevent  the  party  from  racoveriog  that 
debt,  upon  the  common  counts :  p.  Bayley^  J.^  4B.  ^  C.  968. 

On  Specialiiegf  debt  is  also  a  proper  remedy,  as  on  bonds,  1  7!  S. 
40,  (see  ante,  '^ Bail-bonds,'^  and  ''Bonds,'')  on  annuity-deeds,  1  K  R. 
104,  9 ;  ^  BL  Com.  231 ;  on  mortgage-deeds,  1  Sound.  276,  282^  n.  1; 
on  charter-parties,  Str.  1089 ;  and  on  policies  of  insurance  under  seal : 
Marsh.  Ins.  596 ;  6  0: 1,  e.  18,  s.4. 

On  Records,  debt  also  lies,  as  upon  the  judgments  of  courts  of  record, 
Gilb.  tit.  Debtf  391,  2  Salk.  209,  Com.  D.  i>ebt,  A.  2 ;  and  debt  Jica 
on  an  erroneous  judgment,  till  it  is  reversed,  >  Marsh.  284,  2  Lev.  161, 
1  Chit.  PL  100;  and  the  deft.'s  having  been  rendered  will  make  no 
difference,  unless  the  pit  makes  his  election  by  charging  the  deft  in 
execution,  ib.,  an,d  6  Ves.  446 ;  and,  where  the  deft  has  l^en  in  execu- 
tion on  the  judgment,  and  discharged  with  the  pit's  concurrence,  debt 
will  not  lie  on  the  judgment,  7  T.  R.  420,  4  Burr.  2482,  1  Chit.  PL 
100;  nor  where  deft  has  been  discharged  under  the  Lords'  Act  And 
an  action  upon  a  judgment  has  become  less  frequent  since  the  43  O.  3, 
c.  46,  s.  4,  precluding  the  pit  from  reco¥tering  costs  in  an  action  on  a 
judgment,  unless  the  court,  or  one  of' the  judges,  shall  otherwise  direct: 
1  Chit.  PL  100.  A  judgment  obtained  in  one  of  the  superior  courts  in 
Ireland,  since  the  union,  is  not  a  record  in  England,  4B.^C  411,  414, 
a.  Debt  does  not  lie  on  the  decree  of  a  court  of  equity,  founded  oi^ 
equitable  considerations  only,  S  B.  Sf  A.  5^i  but  in  Campb,  253,  Ld. 
Ellenb.  intimated,  that  an  action  might  lie  on  the  decree  of  a  colonial 
court,  which  has  no  power  to  enforce  its  judgments  here ;  nor  on  an 
interlocutory  judgment  of  a  court  of  law,  2  H.  BL  248;  4  Taunt.  705. 
Debt  lies  on  a  sherifif's  return  oi  fieri  feci,  2  Saund.  343,  and  on  a  stat 
merchant,  being  under  the  seal  of  the  party  :  2  Saund.  69,  70,  n. 

On  Statutes  debt  also  lies.  Where  an  act  casts  upon  a  party  an  obli- 
gation to  pay  a  specific  sum  of  money  to  particular  persons,  the  law  then 
enables  those  persons  to  maintain  an  action  of  debt :  4  B.  ^  p.  967« 
So,  under  the  28  Eliz.  c.  4,  which  says,  that  the  sherifif  shall  take  for 
his  fees  no  more  than  I2d.  for  every  ^620  under  £100,  and  6d.  for  every 
£20  above  £100,  the  sheriff  may  maintain  debt  for  his  fees :  ib.  969« 
There  are  cases  in  which  the  stat  expressly  gives  an  action  of  debt :  as, 
the  1  R.  2,  c.  12,  for  an  escape  out  of  execution,  4  O.  1,  c.  28,  s.  I, 
against  a  tenant  for  double  value,  for  not  quitting  in  pursuance  of 
bis  landlord's  notice;  on  the  32  O.  2,  c.  28,  against  sheriffs  or 
gaolers,  &c.,  for  extortion;  and  the  23  H.  6,  e.  29,  which  gives 
treble  damages:  ib.  966;  see,  also,  1  Saund.  35,  39,  218;  I  N.  R. 
174.  If  a  slat  prohibits  the  doing  of  a  thing  under  a  penalty,  to  be 
paid  to  the  party  grieved,  or  witbo^  saying  to  whom  it  shall  be 
paid,  and  does  not  prescribe  any  mode  of  recovery,  debt  lies  for  the 
party  grieved:  I  M.  fy  Y.  R.  457.    But  surveyors  of  highways  drnnoi 
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matfitain  debt  to  recOyer  eoniiSensation-inimey  duly  sssessed,  oo  a  sUt 
giviDg  a  remedy  by  distreasi  ib.;  and  it  would  aeem^  ^  that,  lo  all  caiea 
of  debt  on  8tat.,  Hbe  m^ey  is  givcD  to  individuals  in  respect  of  what  is 
conceived  to  be  a  private  injury  or  rights"  ib.  453 ;  and  no  action  of 
iftbt'lii^s  for  a  poor-rate :  2  Burr.  1157.  .  Where  a  stat  gives  part  of  a 
penalty  to  a  cpmmon  informer^  and  enables  him  to  sue  by  an  express 
provision,  debt  lies:  Com,  D.  Debt,  E.  i.  2;  A  East^SlS,  5;  Sir.  828; 
2  Saund.  374,  n.  I,  2j  \tb.  136,  h.  I. 

Ihhi  does  not  lie  unless  the  claifri  be  for  a  sum  certnn,  or  for  a  pecu- 
niary demand  which  can  readily  be  reduced  to  a  certainty.  It  does  not 
lie  for  the  recovery  of  money  due  by  instalments,  till  all  the  days  are 
past,  1  H.  BL  554,  2  Saund.  303,  ff.  6,  unless  the  payment 
['"405]  be  secured  By  a  ^penalty,  ift.  550 ;  t&ougb  debt  lies  for  rent 
pajTaUe  half  yearly,  or  otherwise,  or  for  an  annuity,  or  on  ah 
agnaement,  to.  pay  a  spebjfife  sum  on  one  day,  and  another  sum  on  ano- 
()ier:  ib.  Owen,  42,  Hfin^a  case.  Debt  does  not  lie  on  an  oyer,  nor  on 
a  collateral  promise:  1  Salk.  23 ;  2  B..  ^  P.  83 ;  AB.fy  C.  968.  Nor 
can  dobt'be  supported  against  an  executor  or  administrator  upon  a  sim- 
ple contract  of  bis  intestate,  because,  as  they  are  presumed  to  be  igoo* 
rant  of  his  contraatf  they  cannot  wage  their  law,  1  N.  R.  293,' unless  in 
the  excheqiier:  l*Saund.  68, 216, 286 ;  2  Sound.  74,  n.  (2).  However, 
if  the  action  h§  brought  against  an  executof  or  administrator,  he  must 
demur,  for  it  caniiot  be  takfen  advantage  of  in  arrest  of  judgment,  or 
up^n  error :  tA.;  Plow.  182.  '- 

Wager  oC  law  (of  which  the  defL  may  avail  himself  in  debt  on  simple 
contract)  having  sunk  into  disuse,  this  action  is  now  more  adopted  than 
formerly,  and  is  often  to  be  preferred  to  assumpsit,  the  judgment  being 
Jinal  in  the  first  instance,  S  Bl.  C.  347, 1  N.  B.  293,  1  Saund.  216,  debt 
on  a  deed  is  also  in  some  cases  preferable  to  an  action  of  covenant  on  it: 
ante,  84. 

It  is  the  «nly  remedy  against  a  devisee  of  land  for  a  breach  of  cove- 
nant by  the  devisor,  7  Easty  12,  Chit.  PI.  102;  and,  where  lessee  has 
been  evicted  from  part  of  the  premises  by  a  third  person,  for  an  appor- 
tionment of  the  rent:  2  East,  380,  579;  1  Chit.  PL  103. 

Form  of  Pleadings* 
Dec^JLbation.)  The  description  of  the  form  of  action  in  the  usual 
commeneement  may  be  altogether  omitted :  1 1  East^  62.  The  debt 
demanded  in  the  commencement  is  usually  the  aggregate  of  all  the  sums 
claimed  by  the  declaration  to  be  due ;  but  a  mistake  in  the  calculation 
of  such  sums  is  quite  immaterial:  11  Ecfst^  62;  I  H.  Bla.  249.  The 
pit  may  declare  in  the.detinet  only,  A  M.i^  S.  125,  Com.  D*  PL2  JF. 
8  \  and  this  is  proper,  in  an  action  by  or  against  an  executor  or  adminis- 
trator, unless,  indeed,  in  an  action  against  an  executor  on  a  judgment, 
suggesting  a  devastavit :  BoL  Jib.  603 ;  Bac.  M.  Debt.  F» 
'  V  tfad  'action  be  founded  on  a  simple  contract,  the  consideration  for 
the  contract  must  be  stated,  as  also  any  inducement  necessary  to  explain 
the  contract  or  consideration,  af|im  an  action  of  assumpsit,  a^ante;  and 
it  should  be  stated,  the  party  Agreed  to  pay  ;  stating  that  be  promised  to 
do  so  would  be  bad  :  »  T.  B.  2^  30;  3  B.  ^  j3.  208}  2  B.  fy  P.  78.  If 
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the  action  be  foanded  on  a  legal  liabilit]^/  thf  mm  should  be  stated,  as 
in  assumpsit,  jomitting  the  promises.  Icf  dedariDg-  on  the  commoa 
'counts,  it  is  not  necessaiy  to  set  forth  the  natuie^f  t$e  debt  with  moio 
precision  than  in  assumpsit:  ante^  137  *,  2  71  R.  28.  The  ustial  con- 
clusion in  each  count,  that "  by  reason  whereof,  ttc.,  an  action  haUi  aecru^- 
ed,"  &c.,  IS  unnecessary,  and  the  usual  breach,  at  t6e  ei^  will -suffice  s 
Oilb.  JDebi,  414. 

In  declaring  on  a  specialty ^  no  consideration  need  be  shown,  ante,  3S^, 
unless  where  tht  pirformance  of  the  consideration  constitutes  a  coMi- 
tion  precedent,  when  performance  ot  such  consideration  should  be  staled. 
No  inducement  is,  in  general,  necessary ;  when  inducement  should  be 
•stated  in  debt  on  lease,  &^  Beepost,  <<  Lease.^'  The  deed  itself  must 
be  declared  on,  except  in  the  instance  of  debt  for  xent,  1  «Ar.  ii»  104 } 
and  in  other  instances  it  need  not,  antSj  392  ;  and  the  Vmissioii  to  set 
out  the  deed  is  mere  matter  of  form,  and  cured  by  general  demiinaevr 

4  B.  ^  C.  962.  It  should  be  stated  that  the  specialty  was  under  seal ) 
but,  if  the*  words  describing  it  are  such  as  will  import  it  was  under  seal, 
it  will  suffice,  as  tnden/tfr«,£feerf,  ot  writing  obligatory:  1  Savm4*  290, 
n.  (1),  S20,  n.  3.  If  the  deft,  by  his  pleading,  admit  the  sealing*  an 
omission  to  state  such  sealing  will  be  cured;  ib.;  p  LJU  Saym.  1536. 
We  have  already  seen,  in  declaring  on  a  covenant,  how  to  set  forth  the 
deed  itself;  and  the  rujes  there  stated  will  apply  here :  mntCy  392.    , 

*It  is  necessary,  in  declaring  on  a  deed,  when  the  de^  is  the 
foundation  of  the  action,  to  make  a  profeti  of  it,  in  <>rder  that  [*406] 
the  court  may  judge  of  its  sufficiency,  10  Co.  92,  A,*4  T.  B. 
338  ;  it  is  unnecessary  when  the  deed  is  stated  only  as  inducement,  8 
T.  R.  573,  or  where  the  pit.  has  no  right  to  the  possession  of  it,  or  coun- 
terpart :  1  Saund.  9,  a.  n.,  1.  If  the  instrument  be  not  a  specialty,  a 
profert  is  necessary  :  2  Sound.  62^  b.  n.j  5.  A  deed  operating  under 
the  Statute  of  Uses  need  not  be  made  profert  of,  8  T.  B.  573,  1  Saund. 
9,  n.  b.;  nor  need  a  profert  be  made  in  case  of  a  feoffment :  ib.$  3  T.  B. 
156.  The  assignees  of  a  bankrupt  obligee  need  not  make  a  profert  of 
the  bond,  Cro.  Car.  209;  and  see  other  instances  when  a  profert  is  ne- 
cessary,' Com.  D.  Plead.  O.  1. 

When  the  instrument  cannot  be  made  profert  of,  on  account  of  its 
being  lost,  &c.,  or  in  deft's  possession,  &c.,  such  fact  should  be  stated, 
as  an  excuse  for  not  making  profert,  3  T.  B.  151,  2  H.  B.  259;  for,  if 
the  pit  profess  to  produce  the  instrument  when  he  cannot  do  so,  the  deft4 
is  entitled  to  oyer;  and,  if  he  plead  non  est  factum^  the  pit  wou^d  be 
nonsuited  at  the  trial :  4^Eastf  585 ;  1  Esp.  Bep.  337.  The  omission 
of  a  profert  can  only  be  taken  advantage  of  by  special  demurrer :  4  ^* 

5  JlnnSy  c.  16;  Com.  D.  Plead,  s.  17.  Though  a  profert  be  made,  if  it 
was  unnecessary,  it  Will  not  entitle^deft.  iooyer:  2  Salh  497;  1  Saund. 
9,4.  n.,  1;  1  T.  B.  149.  ' 

In  declaring  on  a  record,  the  circumstances  or  consideration  on  which 
the  record  was  founded  need  not  be  stated :  1  Chit.  PL  320.  Uilless 
the  record  be  stated  as  matter  of  inducement  only,  it  is  necessary  to 
refer  tp  it  by  the  prout  patet  per  refordum:  Co.  Lit.  303,  a.;  I  Ld, 
Baym.  35 ;  S  Salk.  505;  Gilb.  12 ;  ffUles,  127;  3  B.  ^  C.  2.  An 
omission  of  this,  however,  can  only.b^  taken' advantage  of  by  special 
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demurrer  :  4  4"  8  Jfnne,  0. 16 ;  .11  East^  565.  As  to  the  mode  of  fram- 
ing declaratioDs  oC  recognisances  or  judgments,  see,  posi^  those  titles. 

The  mode  on  fiftmiog^a  declaration  on  a  statute  will  l)e  found,  post, 
^^  Statute.^' 

There  is  nothing  peculiar  relating  to  the  statement  of  the  breach ;  and 
the  usual  contusion,  ^  yet  the  said  deft,  although  often  requested,  be., 
hath  not,  &c.  r'  will,  in  most  cases,  suffice.  The  amount  of  the  da- 
mages inserted  at  the  conclusion  is  immaterial. 

nsA.]  In  debt  on  simple  contract  or  legal  liabilities,  or  for  an  es- 
cape, or  on  a  penal  statute,  or  when  a  deed  is  mere  inducement  to  an  ac- 
tion, the  genera]  issue  is  nil  debet j  and  is,  in  such  C4ises,  the  proper  plea« 
Tb€ulanguage  of  this  plea  puts  in  issue  the  existence  of  the  debt  at  the 
time  0/  bringing  the  action  ;  and,  consequently,  any  matter  may  be 
giren  in  evideice  under  this  plea  which  shows  that  nothing  was  doe  at 
that  time;  as,  perfermaticey  or  a  release,  or  other  matter  in  discharge  of 
the  action  :  1  Ld.  Raym.  566.  A  tender  must  be  pleaded  specially, 
and  a  set-off  must,  as  in  assumpsit,  be  either  pleaded,  or  notiee  thereof 
given  :  1  .Chit.  PI.  422.  If  the  instrument  declared  on  be  stated  mere- 
ly as  inducement  to  the  aiAion,  the  plea  of  nil  debet  will  suffice,  as  in 
an  action  on  a  simple.contract  of  legal  liability ;  and  under  it  deft  roaj 
adduce  the  same  kind  of  proof  as  he  might  in  the  latter  form  of  action  : 
1  C/iit.  PL  423.  The  plea  of  nil  debet  is,  on  the  other  hand,  improper^ 
wheii  the  specially  declared  on  is  the  foundation  of  the  action,  1  Saund. 
'  38,  n.  3,  2  SauneL  187,  2 ;  and  pit.  should,  in  such  case,  demur  to  suck 
plea':  otherwise  he  will  have  to  prove  every  allegation  in  his  declara- 
tion :  and  the  deft,  may  avail  himself  of  any  ground  of  defence  which 
he  might  take  advantage,.of  under  the  plea  of  nil  debet  in  ^ther  cases: 
5  Esp.  Sep.  38;  29Saund.  187,  a. 

The  plea  of  non  est /actum  is  proper  when  the  specialty  stated  is  the 
foundation  of  the  action,  and  deft  contends  that  he  did  not  execute  it,  or 
that  it  i»  void  in  law,  Steph.  PI.  176,  or  was  not  duly  stamped,  &c,  6 
T.  R.  317,  or  that  it  varies  from  the  declaration,  11  East^  633,  1 
Camp.  70.  Com.  D.  PI.  2  IV.  18,  6  Taunt.  394,  A  M.  fy  S. 
[*407]  470,  5  Moo.  164, 1  "" Stark.  294, 2D.^R.  662.  It  is  also  a  good 
plea  when  the  pit's  profert  cannot  be  proved  as  stated :  4  East, 
585.  ^f  the  deed  stated  in  declaration  vary  from  the  original,  the  deft 
may  take  advantage  of  it,  merely  by  pleading  non  est  factum,  or  may 
oraire  oj/er^  set  it  outi  and  demur.  If  he  set  it  out  on  oyer  without  de- 
murring, he  cannot  take  advantage  of  a  variance  on  craving  oyer  and 
setting  it  out,  as  the  deed  becomes  part  of  tMb  declaration:  4  B.  fy  C. 
741 ;  antCf  393.  The  deflL  may  give  in  evidence  under  it  that  the  deed 
was  delivered  as  an  escrow,  4  Esp.  Rep.  255;  to  a  third  person,  or  that 
it  was  void  at  common  law,  ab  ifiitio,  2  Stark.  35 ;  being  obtained  by 
fraud,  or  made  By  a  married  woman,  2  Camp.  272;  lunatic,  2  Str*  1104, 
Sec;  or  that  it  became  void  after  it  was  made,  and  before  the  commence- 
ment of  the  action :  5  Co.  119.  Nor,  if  he  were  competent  to  execute 
the  deed,  that  he  was  misled  at  the  time  of  execution  as  to  its  legal  effeet: 
Edwards  v.  Brown^  1  Younge  tr  Jerv.  307.  But  he  cannot  give  ia 
evidence  under  it  that  the  deed  was  voidable:  as,  by  infancy,  2  Salk. 
675;  duress,  2  Inst.  482-3;  per  minaSf  ib.,  &c;  or  that  it  was  void  by 
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act  of  Parliament,  5  Co.  119^  a.\  as  by  the  statutes  of  usury,  1  Sir,  498, 
or  gaining,  &c.  In  these  cases,  therefore,  the  deft,  must  plead  specially; 
so  he  must  plead  payment  at  or  after  the  day  of  performance,  or  any 
matter  in  excuse  of  performance ;  as  non  damnificatus  to  a  bond  of  in- 
demnity, no  award  to  an  arbitration-bond,  or,  to  a  bail-bond,  no  process 
to  Arrest  the  deft. :  Say.  116,  &c.  He  must  also  plead  specially,  in  dis^ 
charge  of  the  action,  a  tender  or  set-off;  and  see,  further,  the  different 
titles  throughout  the  work. 

In  debt  on  rec&rdj  when  it  is  the  foundation  of  the  action,  nul  iiel 
record  is  the  proper  plea,  where  there  is  either  no  record  at  all,  or  one 
different  from  that  which  the  pit  has  declared  on :  3  Mod.  41.  But,  as 
this  plea  only  goes  to  the  existence  of  the  record,  the  deft,  must  plead 
payment,  or  any  matter  in  discharge  of  the  action ;  and,  if  an  action  of 
debt  be  brought  here  on  a  judgment  in  Ireland,  the  plea  of  nul  tiel  re- 
cord must  conclude  to  the  country:  5  East^  473.  See  further,  "i?e- 
cognizance/^  "  JudgmtnV^ 

Nil  debet  is  the  proper  plea  in  debt  on  a  statute :  1  T,  S.  462;  Sac. 
Jl.  Pleasy  L.  Com.  D.  Plead.  2,  ^.11,  17.  In  some  cases,  the  plea  of 
''.not  guilty"  will  do:  ib.  The  Sta|ate  of  Limitations  may,  in  such  ac** 
lion,  be  given  in  evidence  under  this  plea  t  2  Saund.  63. 

Replication.]  In  debt  on  simple  contract,  the  replications  are  simi-* 
lar  to  those  in  assumpsit :  posty  *'  Replication.^^  In  debt  on  a  specialty^ 
if  fraud  or  duress  be  pleaded,  the  pit  may  reply  that  it  was  duly  or  freely 
obtained:  Com.  D.  Plead.,  2  W.  19,  20,  To  a  plea  of  usury,  gaming^ 
S^.,  he  traverses  the  illegality  of  the  contract;  to  a  plea  of  set-off  to  dobt 
on  bond,  the  replication  may  either  deny  the  subject  matter  of  the  deft's 
set-off,  or  allege  that  more  was  due  on  the  bond  than  the  sum  mentioned: 
Symmons  v.  Knox,  3  T.  R.  Q6.  The  only  replication  to  a  plea  of  soU 
vit  ad  or  post  diem,  is  a  denial  of  the  payment:  Thirner  y.  Macna- 
mara,  5  Moo.  198;  2  Chit.  Rep.  697,  s.  c.  As  to  replications  to  debt 
on  annuity,  ante^  ^^  Annuity. ^^  As  to  replications  assigning  breaches 
under  8  and  9  W.  3,  c.  11,  s.  8,  ante^  ^^Bond.'^  To  a  plea  of  nul  tiel 
record,  the  replication  must  state  there  is  such  a  record;  and  cenclude, 
prout patet  per  recordum^  with  a  prayer  that  it  may  be  inspected,  &c.i 
Com.  D.  Plead.,  2  fV.  13;  and  see  further,  post^  '^Judgment^^  ^Re- 
cognizanccy^  «*  Statute.^* 


Precedents. 

.    VBSCIPB  FOB  ORIGIITAL  IK  DBBV.  ^ 

London  t6  wit  (veniie  in  action).    Command  C.  D.,  late  of  *>  ,  merchant  (place  of 

abode  and  addiiion),  that,  justly  and  without  delay,  he  render  unto  A.  B.  the  ? um  of  £-- — , 
{the  amount  to  be  elaimed  in  declaration),  of  g^ood  and  lawful  money  of  Great  Britain,  wnich 
he  owes  to  and  unjustly  detains  from  him,  as  it  is  said ;  and  unless^  Src.  {^i  to  the  pracipc 
in  general,  tee  pott,  "  PrtBcipe.**    It  doet  not  ditelote  tkt  came  of  action,  which  af-  ^ 

ierwarda  appeart  in  the  declaration.    '*The  capiat  on  the  pneeipe  it  at  foUowt :)    |_*408j 
George  the  Fourth,  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  king,  defender  of  the  faith,  to  the  sheriffs  t>f  London,  greeting.     We  command 

you  that  you  take  C.  D.,  late  of ^,  in  your  county,  merchant  (at  in  pr<ieeipe)f  if  he  be 

found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before  us  (or, 

if  in  C.  P.,  "  before  our  justices  of  the  bench  at  Westr.''),  on ,  wheresoever  we  shall  then 

be  in  England,  to  answer  A.  B.  of  a  plea,  that  he  render  to  the  said  A.  B.  the  suiftof  £ 

(at  in  prtBcipe),  of  good  and  lawful  money  of  Great  Britain,  which  he  owes  to  and  unjustly 
detains  from  him,  as  it  is  said,  and  have  there  this  writ.    Witaess,  &c. 

Vol.  I.  60 
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SVCLABATIOS  TSBBSOBT; 

Id  the  K.  B.  (or  C.  P.)  *  »  —...-.  Term,  9  Geo.  4. 

London  to  wit  (^venue).  C.  D.  was  summoned  f6  answer  A.  B.  of  a  plea,  that  be  render 

unto  the  said  A.  B.  the  sum  of  £ {oggregate  amount  of  all  the  ntrnx  daitntd  in  declant- 

tion,  ante,  406),  of  good  and  lawful  money  of  Great  Britain,  which  he  owes  to  and  unjustly 
detains  from  him ;  and  therefore  the  said  A.  B.,  by  ,  his  attorney,  complains,  for  chat 

whereas,  &c.  {Slate  the  bond,  or  other  debt,  or  cavu  of  action,  fully,  for  tokidi  tu  the  tmiouB 
titles  of  actions  throughout  the  work,  and  conclude  as  follows :)  Whereupon  the  said  A.  B. 
saith,  that  he  is  injured,  and  hath  sustained  damage  to  the  amount  of  £-—  (fionmui/,  oi/e, 
406) ;  and  therefore  he  brings  his  suit,  &ic.    {Omit  pledges.) 

coxxxvcxxxirr  avb  coircx.VBioir  ov  dsclabatiov  nr  ssbt  nr  k.  b«  bt  biu. 

In  the  K.  B.  (or  C.  p.)  ^  ^,9  Geo.  4. 

{Venue)  (to  wit),  A.  B.  complains  of  C.  D.  being,  &c.  {as  imuU  in  K.  £.,  post,  "  Deebr" 

o/ion,'*)  of  a  plea  that  he  render  to  the  said  A.  B.  the  sum  of  £ ,  of  lawful  money  of 

Great  Britain,  which  he  owes  to  and  unjustly  detains  from  him.  For  that  whereat,  kc. 
{Conclude  as  usual  in  K.  B.,  post,  *<  Declaration,") 

THX  LIKX  IV  c.  r. 

In  the  C.  P.  Term,  9  Geo.  4. 

(Venue)  (to  wit),  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea,  that  he  render  to  bim 

the  sum  of  £ ,  of  lawful  money  of  Great  Britain,  which  he  owes  to  and  unjustly  deUlnt 

from  htm;»and  thereupon  the  said  A.  B,,  by  ,  his  attorney,  complains,  for  chat 

whereas,  ^.    (Conclude  as  usual  in  C.  P.,  post^  ^  Declaration") 

THX  LIKX  nr  SXBT,  dVI  TIX,  IH  K.  B. 

In  the  K.  B. 
(Venue)  (to  wit),  A.  B.,  who  saes  as  well  for  our  sovereign  lord  the  king  (or,  ''for  the 
poor  of  the  parish  of ,  in  the  county  of ,")  as  for  himself  in  this  behalf,  com- 
plains of  C.  D.,  being  in  the  custody,  &c.,  of  a  plea,  that  he  render  to  our  said  lord  the  king 
(ori  "  to  the  poor  of  the  aforesaid  parish"),  and  to  the  said  A.  B.,  who  sues  as  aforesaid,  the 

turn  of  £ ,  of  lawful  motaey  of  Great  Britain,  which  he  owes  to  and  unjustly  detains  from 

them,  for  that  whereas,  kc,  {See  post,  "  Statutes.")  And  therefore,  as  well  for  our  said 
lord  the  king  {or,  '<for  the  poor  of  the  parish  of  ,")  as  for  hhnself  in  thia  behalf,  he 

brings  his  suit,  &c.    Pledges,  &c. 

THX  LIXX  nr  DXBT  ^UI  TAM,  IR  0.  P. 

In  the  C.  P.  Tern,  9  Geo.  4. 

(Venue)  (to  wit,)  C.  D.  was  summoned  to  answer  A.  B.,  who  sues  as  well  for  oursoTereign 
lord  the  king  (of,  "  for  the  poor  of  the  parish  of  — ,  in  the  county  of  "  as  for 

himself  in«this  behalf,  of  a  plea,  that  he  render  to  our  said  lord  the  king  {or,  **  to  the  poor  of 
the  said  parish"),  and  to  the  said  A.  B.,  who  sues  as  aforesaid,  the  sum  of  £ — ,  of  lawful  mo- 
ney of  Great  Britain,  which  he  owes  to  and  unjustly  detains  from  him ;  and  thereupon  the 

said  A.  B.,  by ,  his  attorney,  complains,  for  that  whereas,  he,    {See  post,  **  Statute.") 

"Wherefore,  as  well  for  our  said  lord  the  king  (or,  "  for  the  poor  of  the  parish  of  ") 

as  for  himself  in  this  behalf,  he  brings  his  suit,  &c.  ' 

IHDXBITATUS  COURT,  IV  DXBT. 

For  that  whereas  Cor,  if  this  be  not  the  first  count,  say,  "  and  whereas  also**)  the  said  deft, 

[»jLrxrvi  *>«'«^oM*^»  <®  wit,  on  the  — day  of ,A.D. {or,  if  a  day  has  been  airea^ 
*40if  J  meniioned,  oay,  «  afterwards,  to  wit,  on  the  May  and  year  aforesaid")  at  (venue,) 
was  indebted  io  the  said  pit.  in  the  sum  of  £—,  of  lawful  money  of  Great  Britata 
(or,  "  like  lawful  money")  for  {here  state  the  subjeet-matttr  of  the  debt,  as  in  assutnpsU—^eo 
the  various  forms  under  the  different  titles  of  actions  throughout  the  vtork),  and  at  his  special 
instance  and  request,  and  to  be  paid  by  the  said  deft,  to  the  said  pit.,  when  he,  the  said  deft, 
should  be  thereunto  afterwards  requested.  Whereby,  and  by  reason  of  the  said  {or,  <*said 
last-mentioned")  sum  of  money  being  and  remaining  wholly  unpaid,  an  action  hath  accnied 
to  the  said  pit.,  to  demand  and  have  of  and  from  the  said  deft.,  the  said  last-mentioned  son 
of  £— ,  parcel  {or,  **  other  parcel")  of  the  said  sum  above  demanded. 

<IUAXTVM  MSRUIT  TBBRXOV. 

And  whereat,  also,  afterwards,  to  wit,  on  the  day  and  year  (l"t)  aforesaid,  at  (renue) 
aforesaid,  was  indebted  to  the  said  pit.  in  the  sum  of  £— ,  of  like  lawful  money,  for  {state  the 
sutfjeet-maUir  of  tht  quantum  meruit,  as  in  assumpsU,  and  eec  the  vsrious  titles  of  actions 
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tknughout  the  work,  it  is  qtustiMoble  whether  the  quantum  meruit  count  it  tenabh  inanae- 
tion,  of  debt;  and  in  eate  of  a  judgment  by  default^  it  would  require  an  inquiry  to  be  executed) 
he,  the  laid  deft.,  undertook,  and  then  ana  there  agreed  to  pay  to  the  said  pit.  so  mach  mo^ 
■ey  as  he  therefore  reasonably  deserved  to  have  of  the  said  deft.,  when  he,  the  said  deft, 
should  be  thereunto  afterwards  requested.  And  the  said  pit.  avers,  that  he  therefore  reason- 
ably deserved  to  have  of  the  said  deft,  the  further  sum  of  £ — ,  of  like  lawful  money,  to  wit, 
at  (venue)  aforesaid,  whereof  the  said  deft,  afterwards,  to  wit,  on  the  day  and  year  (fast) 
aforesaid,  there  had  notice,  whereby  and  by  reason  of  the  said  last-mentioned  sum  of  money 
being  and  remaining  wholly  unpaid,  an  action  hath  accrued  to  the  said  pit.  to  demand  and 
have  of  and  from  the  said  deft,  the  said  last* mentioned  sum  of  £ — ,  other  parcel  of  the 
said  sum  above  demanded.  ^ 

See  the  various  descriptions  of  debt  under  the  titles  of  actions  throughout  the  work.    The 
eommon  counts  for  money  lent,  &c.,  and  account  stated,  will  be  found  under  those  titles. 

PLIA  OF  VIL  DEBET. 

In  the  K.  B.  (or  C.  P.)  Term,  9  Geo.  4. 

C.  D.  >     And  the  said  deft.,  by  ■,  his  attorney,  comes  and  defends  the  wrong  and  in- 

ats.  ?jury,  when,&c.,  and  says,  that  he  does  not  owe  the  said  sum  of  money  (or  the  taid 
A.  B.  )  turn  of£ — )  above  demanded,  or  any  part  thereof,  in  manner  and  form  as  the  said 
pit.  bath  above  thereof  complained  against  him ;  and  of  this  he,  the  said  deft.,  puts  himself 
upon  the  country,  kc, 

FLEA  OF  NIL  DEBET  IB  t^UI  TAM. 

In  the  K.  B.  (or  C.  P.,  or  Excq.)  Term,  9  Geo.  4- 

C.  D.  >     And  the  said  deft.,  by  ,  bis  attorney,  comes  and  defends  the  wrong  and  in- 

ats.    >  jury,  when,  &c.,  and  says,  that  he  does  not  owe  to  our  said  lord  the  king  (or  *^  to  the 

A.  B.  )  poor  of  the  pariah  of ,  inUu  county  aforesaid")  and  to  the  said  pit.  who  sues  as 

aforesaid,  or  to  either  of  them,  the  said  sum  of  money  (or  "the  said  sum  of£r^")  above  de- 
Bianded,  or  any  part  thereof,  in  manner,  and  form  as  the  said  pit.,  who  sues  as  aforesaid, 
hath  above  thereof  complained  against  him  ;  and  of  this  he  puts  himself  upon  the  country, 
&c. 


voir  EST  FACTUM.  * 

In  the  K.  B.  (or  C.  P.)  Tevm,  9  Geo.  4. 

9d  the  said  deft,  by ,  his  attorney,  comes  and  defends  the  wrong  and  in- 

J  when,  ^.,  and  says,  that  the  said  supposed  writing  obligatory  (or  "  tnrfenhire," 
<  articles  of  agreement**)  is  not  his  deed,  and  of  this  he  puts  himself  upon  the  coun- 
try, tc. 


in  tne  &..  i 

C.  D.  )     And  th 

ats.    >  juiy,  wh< 

A.  B.)or"arlici 


VOV  EST  TACTUir,  OBATIVa  OTBB  OF  THE  BOBD  AVD  COBDITIOIT. 

C.  D.  1  And  the  said  deft,  by  £.  F.,  his  attorney,  comes  and  defends  the  wrong  and  injn- 
ats.  >  ry,  when,  k/e.,  and  craves  oyer  of  the  said  supposed  writing  obligatory,  in  the  said 
A.  B. )  declaration  mentioned,  and  it  is  read  to  him,  &c. ;  he  also  craves  oyer  of  the  condi- 
tion of  the  said  supposed  writing  obligatory,  and  it  is  read  to  him  in  these  words :  whereas, 
&c.  (here  set  forth  the  condition,  Willi  the  recitals,  if  any,  verbatim,)  which  -„.--.- 
^being  read  and  heard,  the  said  deft,  says  that  the  said  supposed  writing  obliga-  ^  410 1 
tory  is  not  his  deed ;  and  of  this  he  puts  himself  upon  the  epnntry,  &c. 


CD.) 

ats.   Vj 
A.  B.)t 


COKXEZrCEXSirT  OF  FLBA  OF  OBBBABI  HOIT. 

And  the  said  deft.,  by ,  his  attorney,  comes  and  defends  the  wrong  and  in- 

ijory,  when,  &c.,  and  says,  that  he  ought  not  to  be  charged  with  the  said  debt,  by  vir. 
tue  of  the  said  supposed  writing  obligatory  (or  "  indenture,' 'Bcmrding  to  declaration,) 
because  he  says,  (here  insert  the  subject-matter  of  the  pica,  which  uEtH  H  found  under  the  vari- 
ous titles  of  defences  throughout  the  work  ;)  and  this  the  said  deft,  is  rea4y  to  verify:  wherefore 
he  prays  judgment,  if  he  ought  to  be  charged  with  the  said  debt,  by  virtue  of  the  said  sup- 
posed writing  obligatory  (or  **  indenture,**  according  to  fact,)  &c. 

Replications.]    These  will  be  found  under  "  RepltcatUm,"  and  the  various  titles  of  defences 
throughout  the  work. 


Evidence. 
Debt  on  simple  contract,  in  respect  to  the  evidence,  differs  nothing 
from  the  action  of  assumpsit  i  and  the  rules  for  settling  Uie  evidence  un- 
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der  that  head  will  here  apply,  ante,  ^^  Jlssumpsitj^^  and  the  titles  of  dif- 
ferent actions  in  the  work.  As  to  the  general  evidence  in  debt  on  bond 
or  deeds,  see  **  Bond^^  **  Bted?^  For  the  evidence  under  difierent  de- 
fenc.eS|  see  the  various  titles  of  defences  in  the  work* 


DECLARATION. 

Nature  and  Form  of^  in  general^  410. — Title  of  Court y  ib.-^Titk  of 
Term,  411— !Z%c  1^enuey4l2.— Names  (^Parties,  414.— Mode 
in  which  Deft,  brought  into  Courts  ib. — Recital  of  Cause  of 
•Action,  415.— Exposition  of  Cause  of  Action^  ib. — Several 
Counts,  417. — The  Conclusion^  418. 

Precedents  qf  Covenants,  and  Conclusions  of  Declarations^  419. 


Nature  and  Form  of 

The  declaration  in  pleading  is  a  statement  in  legal  form  by  the  pit  of 
his  cause  of  complaint  against  deft.  It  would  be  extending  this  work 
beyond  its  intended  limits,  to  enter  into  a  detail  of  all  the  general  requi- 
sites of  a  declaration;  these  will  be  found  ably  collected  in  I  Chit.  PL 
222  to  233.  The  particular  parts  to  be  attended  to  are  the  title  of  the 
coart  and  term  ;  hence,  the  names  of  the  parties,  the  mode  in  which  deft, 
was  brought  into  court,  the  recital  of  the  cause  of  action,  the  exposition 
of  such  cause  of  action,  and  lastly,  the  conclusion;  and  which  points  we 
shall  consider  in  the  above  order. 

*  Title  of^Court."]  The  name  of  the  court  in  which  the 
[*411]  action  is  brought  should  regularly  be  stated.  In  the  King's 
Bench,  when  the  proceedings  are  by  original,  and  in  the  Com- 
mon Pleas  and  Exchequer,  the  name  of  the  court  is  mentioned  in  the 
declaration,  as,  "In  the  King's  Bench,"  "In  the  C.  P."  &c  In  the 
King's  Bench,  when  the  proceedings  are  by  bill,  the  declaration  is  enti- 
tled with  the  name  of  .the  prothonotary,  or  chief  clerk,  for  enrolling 
pleas  in  civil  causes  between  party  and  party,  dnd  particularly  by  bill. 

Title  of  Term."]  In  general,  the  declaration  should  be  entitled  of 
the  term  in  which  the  writ  is  returnable,  Smith  v.  Muller,  3  T,  R. 
624;  but,  if  the  pit  do  not  declare  until  after  the  deft  has  appeared,  it 
may  be  entitled  of  the  term  of  such  appearance ;  and,  if  not  entitled  on  . 
either  of  these  termif,  it  is  irregular,  and  subsequent  proceedings  thereon, 
on  a  judgment  by  default,  may  be  set  aside :  Topping  v.  Fage,  I  Marsh. 
341;  3  T.  R.  624.  And,  when  the  party  is  h6ld  to  bail,  the  declaratioa 
filed  absolutely  should  not  be  entitled  on  a  day  previou9  to  that  of  filing 
^nd  putting  in  bail :  8  T.  R.  458;  Tidd,  428.  Where  there  are  more 
defts.  than  one,  and  one  of  them  cannot  be  served  or  arrested  on  the 
first  process,  and  he  be  served  with  an  alias  returnable  in.  a  subsequent 
term,  the  declaration  should  be  entitled  of  such  term :  3  T.  R.  627; 
Tidd,  428 ;  1  Ring.  48.  And,  .where  one  of  several  defts.  has  been  out- 
lawed, the  declaration  must  be  entitled  after  such  outlawing  is  complete; 
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1  Eastf  133.  Id  E.  B.,  by  bill,  a  declaration,  by  the  by,  may  be  enti- 
tled of  the  second  term  after  the  process  was  returnable :  3  T,  R,  627. 
In  proceeding  by  bill  against  an  attorney,  the  marshal,  warden,  or  a 
prisoner,  in  vacation,  on  a  cause  of  action  accruing  in  such  vacation,  the 
bill  must  be  entitled  of  the  preceding  term,  and  prefaced  with  a  special 
memorandum,  showing  the  actual  time  of  filing  the  bill :  2  Sound.  1, 
n.  I,  A  bill  filed  against  either  of  such  parties,  between  the  essoign 
and  first  day  of  a  term,  may  be  entitled  of  that  term :  4  Moo.  425 ;  2  B. 
fy  B.  51,  s.  c. 

When  the  cause  of  action  occurred  on  or  before  the  first  day  of  the 
term,  the  declaration  may  be  entitled  generally  of  the  term,  1  T.  R.  116, 
S  Stark.  138;  but,  if  the  cause  of  action  accrued,  or  the  pit  wishes  to 
avail  himself  of  some  promise  or  acknowledgment  made,  or  tort  com- 
mitted, subsequently  to  that  day,  the  declaration  should  be  entitled  8|>e- 
cially  of  the  day  of  filing  or  delivering  it:  thus,  "  Wednesday  next  after 
fifteen  days  of  Easter,  or  on  some  other  certain  day  in  term  after  the 
cause  of  action  accrued,  ib.j  1  Saund.  40,  n.,  2  t&.,  171,  c;  otherwise, 
the  pit.  would  be  nonsuited,  or  precluded  from  showing  such  promise, 
acknowledgment,  or  tort,  at  the  trial,  if  he  did  not  show  the  real  day  of 
filing  or  delivering  the  declaration,  by  the  issuing  of  the  writ  or  other- 
wise: 2  Saund.  1,  n.;  1  Burr.  1241;  1  W.  Bl  R.  312;  B.  N.  P.  137; 
B  B.  fy  C,  152.  A  special  memorandum  is  also  frequently  advisable,  in 
order  to  avoid  the  necessity  of  proving  the  suit  (see  ^^Process^^),  as 
where  the  time  limited  for  bringing  the  action  does  not  expire  till  after 
the  first  day  of  the  term :  2  Saund.  1,  c.  d.;  2  Easty  574;  I  B.  ^  P. 
263 ;  ante,  ^^Attomey!^  But  this  special  memorandum  H  not  neces- 
sary, if  the  declaration  be  on  or  state  some  proceeding  of  record,  refer- 
ring the  filing  of  the  declaration  to  some  subsequent  day  of  the  term,  as 
in  a  declaration  on  a  sci.fa.:  2  W.  Bl.  R.  735;  3  Wils.  154;  see  2 
Leo.  13,  176;  1  Vent.  264.  In  a  declaration  in  ejectment,  the  declara- 
tion should  be  entitled  of  the  preceding  term  to  that  in  which  deft,  is  to 
appear  to  it,  and  this  though  the  declaration  be  laid  on  a  day  subsequent 
to  such  term  :  Run.  Eject.  208-9,  217.  Where  a  cause  of  action  arose 
on  the  29th  Jan.,  being  the  first  day  of  the  fourth  year  of  ti!»e  reign  of 
George  the  Fourth,  and  the  declaration  was  entitled,  <<  Saturday  next 
after  fifteen  days  of  St  Hilary,  in  H.  T.,  3  G.  4,"  which  would  be  the 
1st  Feb.  in  the  fourth  year  of  the  reign,  the  court  held  the  title  sufficient^ 
even  on  special  demurrer :  2  D.  fy  R.  868. 

If  the  deolaration  be  entitled  generally  of  the  term,  and  it  appear  upon 
the  face  of  it  that  the  cause  of  action  accrued  subsequently  to  that  day, 
the  deft  may  demur  specially:  Pugh  v.  Robinson,  1  T.  -ff.  116;  1  Str. 
21.  But  the  objection  appears  to  be  cured  by  verdict,  and  a  judgment 
cannot  (at  all  eventual,  if  proper  steps  be  taken  by  pit)  be  arrested  for  it: 
1  Chit.  PL  237;  Andr.  13,  250 ;  Cro.  E.  325;  Cro.  C.  272, 282 ;  Carth. 
11 3;  J9.  N.  P.  1 37;  Tidd^  428.  It  is  no  period  for  bringing  a  writ  of  error, 
\M.^  T.  202, 2  Bing.  469, «.  c;  and  this,  though  the  action  wi^s 
*in  an  inferior  court :  3  5.  4*  Ji-  605;  1  fVils.  180.  By  statute  [*412] 
39  and  40  G.  3,  c.  105,  an  objection  of  this  nature  is  aided  in  the 
C.  P.  at  Lancaster.  The  objection  may  be  cured  by  a  plea,  confessing 
and  avoiding  the  cause  of  action^  as  a  plea  of  son  assault  demesne:  2 
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Sir.  1271.  If  the  objection  do  not  appear  on  the  face  of  the  pleadings^ 
the  pit.  would  be  nonsuited  at  the  trial,  if  he  did  not  prove  the  declara* 
tion  waB  filed  or  delivered  before  the  cause  of  action  accrued,  supra;  or 
if,  in  fact,  the  cause  of  action,  in*«ti  action  in  E.  B.  by  bill,  accrued  after 
the  filing  or  delivery  of  declaration,  or  after  the  issuing  the  writ,  in  pro- 
ceedings by  original  or  in  C.  P.,  the  deft  might  plead  that  fact  in  alnite- 
znent,  Com.  D.  Mattmenty  G.  6,  or  pit.  would  be  nonsuited :  2  SauncL 
1,  n.  1;  Burr.  1241;  1  BL  R.  312.  The  pit.  may,  at  all  times,  amend, 
Tiddj  428, 1  Wik.  78,  7  21  R.  474,  except,  perhaps,  in  a  penal  action: 
6  Taunt.  19;  1  Marsh.  419,  s.  c.  Where  the  declaration  is  entitled 
generally  of  the  term,  or  of  a  day  before  it  was  actually  filed  or  deliver- 
ed, so  that  thereby  deft,  may  be  put  to  some  trouble  or  prejudice,  the 
court  will  order  pit.  to  entitle  it  of  the  day  of  such  filing  or  delivery : 
Tidd,  428 ;  1  Chit.  PL  239.  As,  where  the  declaration  is  entUIed  of 
the  term  generally,  and  the  deft,  pleads  plene  adtninistravity  C.  T. 
Hardw.  141,  or  a  tender  made  before  the  exhibiting  the  declaration, 
upon  which  he  would  give  in  evidence  a  tender  made  between  the  first 
day  of  the  term,  to  which  the  declaration  relates,  and  the  day  of  suing 
out  the  writ,  he  has  a  right  to  call  on  the  pit  to  entitle  his  declaration 
specially :  1  Wils.  39,  304 ;  1  Str.  638,  s.  c.  Deft,  however,  may  al- 
ways, for  the  purposes  of  his  defence  or  otherwise,  plead,  or  show  in 
evidence  at  the  trial,  3  Burr.  1241,  4  Esp.  Rep.  72,  when  in  fact  the 
declaration  was  filed  or  delivered,  as,  by  proving  the  writ,  or  the  like,  5 
B.  fy  C.  149,  Tiddy  428;  see  ^'Process;^^  the  title  of  the  declaration 
being  mere  prima-facie  evidence  of  the  day  of  the  filing  or  delivery  of 
it:  io. 

Fenue.^  After  the  statement  of  the  title  of  the  court  and  term,  fol- 
low the  statement  of  the  venue,  which  is  inserted,  first  in  the  margin,  and 
afterwards  in  the  body  part,  of  the  declaration.  With  respect  to  what 
venue  should  be  stated,  it  should  be  the  county  wherein  the  trial  of  the 
action  will  take  place. 

Some  Actions  are  transitory,  others  local.  Where  the  cause  of  action 
might  have  arisen  in  anj/  county,  the  venue  is  transitory y  and  the  ac- 
tion may  be  brought  in  any  county;  therefore,  actions  on  contractSj  as  on 
a  covenant  between  the  original  parties  and  their  covenantors  to  it,  debt 
or  assumpsit,  for  use  and  occupation,  on  bail  bonds,  bills,  and  all  other 
such  contracts,  detinue,  &c.,  5  Taunt.  29,  Co.  D.  N.  12,  1  Saund.  74, 
241,  b.y  Fort.  366,  Str.  727,  or  for  injuries  ex  delicto  to  the  person  or 
personal  property,  as  assaults,  batteries,  false  imprisonment,  Cowp.  161, 
slander,  libel,  1  T.  R.  571,  trover,  Co.  D.  ^ctiony  N.  12,  escapes,  &c, 
1  Wils.  336,  are  transitory,  and  may  be  laid  in  any  county.  And  it 
makes  no  difierence  whether  such  contract  were  entered  into,  Com.  D. 
JictioUy  N.  12,  1  Saund.  74,  241,  b.y  Cowp.  180,  or  such  tort  commit- 
ted, out  of  the  kingdom,  Cowp.  161,  Com.  D.  Jlctiony  N.  12,  W.  BL 
R.  1058,  or  jurisdiction  of  the  king's  courts,  ib.;  and  this,  though  the  ac- 
tion be  against  a  member  of  Parliament:  AEasty  162. 

The  venue  is  localy  and  must  be  laid  in  the  county  where  the  cause  of 
action  accrued,  when  such  cause  of  action  could  only  have  arisen  in  a 
particular  county  ;  such  as  action  for  injury  to  real  property,  actions 
of  ejectment,  and  all  real  and  mixed  actions  :  therefore,  an  action  of 
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trespass  to  real  property,  or  case  for  a  nuisance  to  it,  1  Taunt  379,  must 
be  brought  in  the  county  where  the  property  is  situate.  So  must  an  ac- 
tion for  waste,  or  injury  to  a  watercourse,  right  of  common,  w»y,  &c., 
ib.  And,  if  an  injury  be  committed  to  land  out  of  the  jurisdiction  of 
our  courts,  or  out  of  the  kingdom,  the  pit.  has  no  remedy  here, 
if  there  *be  a  court  of  justice  to  resort  to  where  the  land  is  [^413^ 
situate  :  4  T.  B.  503 ;  1  Str.  646.  The  venue  is  local  in  re- 
plevin :  1  Saund.  347,  n.  I.  Where  an  injury  has  been  committed  in 
one  county  to  real  property  situate  in  another,  or  wherever  the  action 
is  founded  upon  two  or  more  material  facts  which  took  place  in  differ- 
ent counties,  the  venue  may  be  laid  in  either:  2  Taunt.  252;  2  T.  R. 
238.  If  there  be  a  contract  independent  of  the  tort,  whereon  the  pit. 
may  found  his  action  and  bill,  the  action  thereon  is  transitory,  see  1 
Taunt  379,  and  the  parties  may,  by  the  leave  of  the  court,  try  a  local 
action  iki  another  county,  such  consent  appearing  on  the  record :  Co.  Lit. 
1256,  126,  a.  n.  1,  in  T.  R.  372. 

In  an  action  upon  a  lease,  for  rent,  not  repairing.  Sec.,  when  the  ac- 
tion is  founded  on  the  privity  of  estate,  and  not  upon  the  privity  of 
contract,  it  is  local,  and  the  action  must  be  brought  in  the  county  where 
the  estate  lies,  1  Saund.  241,  b.  (6);  as,  if  the  action  be  against  the  ex- 
ecutor of  the  lessee,  as  assignee  upon  the  privity  of  estate,  it  is  local, 
2  Lev.  80;  so  in  debt,  by  the  assignee,  Cro.  C.  183,  1  fVib.  165,  or 
devisee,  fV.  Jon.  43,  of  the  lessor  against  the  lessee,  which  is  founded 
on  the  privity  of  estate,  the  action  is  local.  So,  in  debt  or  covenant  by 
the  lessor,  6  Mod,  194,  or  his  personal  representatives,  Latch.  197,  or 
by  the  grantee  of  the  reversion,  Carth.  182,  3  Mod.  336,  7  T.  R.  583, 
against  the  assignee  of  the  lessee,  the  venue  is  local.  See  further,  as  to 
the  venue  in  actions  on  leases,  post,  **  Lease.'* 

An  action  for  breach  of  a  custom  or  by-law  is  local ;  but  an  action  of 
debt  on  a  charter  is  not :  2  Bl.  1068.  Debt  for  a  copyhold  fine  is  local : 
Entr.  177;  1  Chit.  PL  243.  Debt  for  arrears  of  a  rent-charge  against 
the  pernor  of  the  profits,  is  local :  Hob.  37. 

In  an  action  on  a  record,  the  venue  is  local  and  must  be  laid  in  the 
county  where  the  record  is:  post,  ^^Recognisance,**  ^^  Judgment.** 

In  all  actions  on  penal  statutes,  the  same  is  local,  31  Eliz.  c.  5,  s.  2, 
91  Jac.  1,  c.  4.  s.  2,3M.fy  S.  429 :  5  M.  fy  S.  427 ;  but,  in  actions  on 
statute  by  the  party  grieved,  it  is  not  so:  1  Shoio.  354;  B.  N.  P.  196. 
The  venue,  in  an  action  on  a  penal  statute,  should  be  laid  in  the  county 
where  the  offence  wa»  completed  :  Pearson  v.  M*Gowran,  3  B.  ^  C, 
700 ;  5  D.^R.  616  ;  post,  «  Statute.** 

By  various  statutes,  the  venues  in  actions  against  particular  persons, 
are  made  local,  as  in  actions  against  justices,  constables,  &c.,  and  other 
public  officers:  see,  ^Officer,**  "Justice.** 

A  venue  should  be  laid  to  every  material  traversable  fact :  R.  T.  If. 
288 ;  14  East,  291,  306  ;  3  M.fy  S.  149 ;  Com.  D.  Plead.,  C.  20.  It 
is  unnecessary  to  lay  it  to  matter  of  Inducement,  when  not  traversable, 
and  which  cannot  be  tried,  ib.  Plowd.  191 ;  nor  is  it  necessary  so  to  do 
to  a  mere  negative  allegation :  5  7^.  i?.  616;  1  Taunt  379. 

With  respect  to  the  mode  of  stating  the  venue,  it  is  first  stated  in  the 
margin  of  the  declaration^  after  the  title  of  court  and  term.    Though  a 
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wrong  coutity  be  here  stated,  it  will  not  be  objectionable  if  a  right  one 
appear  in  the  body  of  the  declaration ;  and,  on  the  other  hand,  if  a  right 
county  be  here  stated,  it  will  help  a  wrong  one,  stated  in  the  body  :  1 
Taunt.  379  ;  1  Sound.  308,  n.  1;  Where  no  local  description  is  neces- 
sary, as  in  replevin,  &c  though  usual,  it  is  not  necessary  to  aver  that  the 
fact  took  place  in  any  particular  parish  or  place  within  the  county  ;  it 
sufiGces  to  allege  it  took  place  in  the  county  only  :  3  M,  fy  S.  148 ;  Co» 
Lit,  125,  b.  As  to  describing  the  venue  in  penal  actions,  see  past, 
*«  Staiute.^^  Even  in  local  actions,  unless  in  replevin,  no  precise  local 
description  is  necessary :  2  Easi,  503.  When  a  transitory  matter  has  oc- 
curred abroad,  it  may  be  stated  to  have  taken  place  here ;  though,  in  some 
cases,  for  the  purpose  of  explaining  a  fact,  it  may  be  necessary  to  state  it 
occurred  abroad  :  Cowp.  170;  10  Mod.  255 ;  1  Chit.  PI.  241, 250;  2B.fy 
Ji.  301;  \  B.  ^  C.  16.  A  variance  in  the  proof  as  to  the  parish  or  place 
stated  as  venue  is,  in  general,  immaterial,  2  Eastj  503;  but,  if  the  parish 

or  place  be  stated  as  matter  of  description^  as,  in  the  situa- 
[^414]  tion  of  premises,  Sic,  *then  a  variance  would  be  fatal :  1  £sp. 

Rep.  273 ;  2  JB.  ^  P.  281 ;  ante,  413;  and  see  ^^ Ejectment,^' 
**  Trespas8.^\  Describing  premises  as  situated  <*at  or  near^'  a  place, 
does  not  require  strict  proof:  Pea.  L.  E.  199;  4  T.  R.  558,  561.  In 
an  'action  on  a  penal  statute,  where  a  part  of  a  penalty  is  given  to  the 
poor  of  the  parish,  the  name  of  such  parish  is  matter  of  flubstance^  and 
the  offence  must  be  necessarily  laid  and  proved  to  have,  taken  place 
therein:  2  Easfj  503;  3  Esp.  Rep,  319;  4  Ring.  449 ;  7  B.  fy  C.  111. 
In  actions  in  inferior  courts  in  general,  except  the  courts  of  the  cpun- 
ties  palatine,  and  a  few  others,  it  is  necessary  to  aver  that  every  male- 
rial /act  took  place  within  the  jurisdiction  of  the  court ;  and  an  omission 
of  such  averment  will  render  the  declaration  bad,  even  after  verdict,  1 
Saund.  74,  n.  (A),  1  T.  R.  151,  6  T.  R.  764,  2  Str.  827,  S  B.  fy  B. 
309 ;  but,  to  averments  of  facts  which  are  stated  only  in  aggravation  of 
damages,  and  which  might  be  omitted,  this  is  not  necessary  :  ib.  In  as- 
sumpsit for  work  and  labour  in  healing  horses  within  the  jurisdiction  of 
a  county  court,  and  for  potions,  &c.,  administered  on  those  occasions, 
it  was  held  that  this  amounted  to  a  sufficient  averment  that  the  potions 
were  administered  within  the  jurisdiction:  3  B.  fy  B.  309. 

With  respect  to  the  mode  of  taking  advantage  of  a  'defect  in  stating 
the  venue,  if  the  action  be  local,  and  the  venue  be  laid  in  a  wrong  county, 
and  which  appears  in  the  pleadings,  the  deft,  may  deniur,  1  Saund.  241, 
c,  Carth.  182,  1  Wils.  165;  or,  if  it  does  not  sp' appear,  it  will  be  a 
ground  of  nonsuit  under  the  general  issue,  7  T.  R.  588 ;  2  East,  580, 1 
Saund.  347,  n.  1.  But  it  affords  no  ground  for  writ  of  error:  16  &  17 
Car.  2,  c.  8;  4  J^nne,  c.  16,  s.  2;  4  G.  2,  c.  26;  1  Saund.  347,  n.  3;  7 
T.  R.  583.  If  a  local  description  or  venue,  when  necessary,  be  omitted, 
it  is  not  matter  of  nonsuit,  but  of  demurrer  or  arrest  of  judgment :  2 
East,  499 ;  2  fVils.  354.  A  mere  formal  defect  in  stating  the  venue  is 
aided  by  pleading  over,  2  Ld.  Raym.  1039,  Dyer,  15,  a.,  and  can  only 
be  objected  to  by  special  demurrer:  3  T.  R.  387.  In  actions  in  inferior 
courts,  as  we  have  seen,  the  omission  in  stating  a  material  fact  to  have 
accrued  within  the  jurisdiction  is  bad,  even  after  verdict  or  judgment : 
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supra.    A  variance  in  description  of  local  situation  of  property  is  some- 
times fatal :  ante,  413 ;  postj  "  TrespasSj*'  "  Ejectment,^* 

Names  of  Parties  in  Commencement  of  Declaration,]  The  names 
of  the  parties,  should,  in  general,  be  set  forth  as  they  appear  in  the  pro- 
cess. If,  however,  there  be  a  misnomer  in*  the  process,  the  mistake 
should  be  rectified  by  declaring  in  the  right  name,  and  stating  that  pit 
sued,  or  deft,  was  sued,  by  the  wrong  one,  3  East^  187,  see  iovmjpoat; 
otherwise,  if  the  misnomer  be  carried  into  the  declaration,  deft  might 
plead  in  abatement,  ante,  10,  but  he  could  not  take  any  other  advantage. 
The  deft's  addition  need  not  be  stated  x^B.fy  P.  395 ;  Com.  D.  Plead. 
C.  9.  If  pit  sues,  or  deft  is  sued,  in  any  particular  character,  he  should 
be  describe\l  accordingly,  though,  perhaps,  the  omission  wo^ld  be  cured 
1^  the  body-part  of  the  declaration  stating  it. 

Statement  cf  Mode  in  which  Defendant  has  been  brought  into 
Court.]  If  the  action  be  by  bill  in  K.  fi.  against  a  common  person,  the 
declaration  usually  begins  by  stating  deft  to  be  in  the  custody  of  th» 
marshal ;  or,  if  he  be  in  custody  of  the  sheriff,  or  bailiff,  or  steward  of 
a  franchise,  having  the  return  and  execution  of  writs,  it  should  allege  in 
whose  custody  he  is  at  the  time  of  the  declaration,  by  virtue  of  the  pro- 
cess of  the  court  at  the  suit  of  the  pits.,  4  &  5  fF.  4*  Jlf.  c.  21,  s.  3,  Tidd^ 
8  ed,  342,  1  T.  B.  342 ;  and  if,  in  the  latter  case,  it  is  not  so  alleged, 
deft,  may  get  discharged  out  of  custody,  or  may  be  demurred  generally : 
1  mis.  119;  2  Ld.Raym.  1362. 

In  actions  against  attorneys,  instead  of  stating  them  to  be  in  the  cus- 
tody of  the  marshal  or  the  sheriff,  it  should  be  stated  that  they 
are  present  *in  court;  or,  in  actions  against  peers  or  members  [*415] 
of  Parliament,  that  they  have  privilege  of  Parliament  In  pro-  * 
ceedings  against  attorneys,  officers  of  the  court,  or  prisoners  in  vaca- 
tion, in  a  cause  accruing  in  such  vacation,  a  special  memorandum  of  the 
filing  of  the  bill  is  necessary :  see  Tidd^  434 ;  1  Chit.  PL  234.  As  ta 
describing  the  pit's  or  deft 's  representative  character,  in  actions  rela- 
tive thereto,  see  "  Bankrupt,'^  «  Executors^^^  "  PartnerSj^^  Infants 
are  stated  to  sue  by  guardian  or prochein  amy:  2  Saund.  117,/,  n.  1. 
Where  one  of  several  pits,  or  defts.  dies,  after  issuing  the  writ,  and  be- 
fore declaration,  the  commencement  should  suggest  the  death:  8  &  9  fF. 
3,  c.  11,  «.  7;  1  Burr.  363.  Where  one  of  several  defts.  has  been  out- 
lawed, upon  an  original  writ  in  either  of  the  courts,  the  declaration 
should,  in  the  commencement,  state  the  outlawry  in  the  particular  suit : 
3  East,  144;  1   Wils.  78;  \  East,  133. 

In  account,  covenant,  debt,  annuity,  detinue,  and  replevin,  where  the 
original  is  a  summons,  the  declaration,  by  original  writ  in  E.  B.  or  C.  P., 
begins  by  stating,  that-deft  vf^A suTnmoned  to  answer;  in  actions  on  tho 
case,  trespass,  ejectment,  &c.,  where  the  original  is  an  attachment,  it 
states,  that  he  was  attached  to  answer.  Com.  D,  Pleader,  c.  12, 2  Saund. 
1,  n.,  1  Tidd,  435 ;  a  mistake,  however,  in  this,  does  not  appear  mate- 
rial :  see  1  Chit.  PI.  256,  7.  It  would,  however,  be  bad  to  begin  with 
a  queritur,  as  in  K.  B.  by  bill :  Com.  D.  Pleader,  C.  11.  In  actions 
by  original,  and  in  C.  P.,  it  is  stated,  pit  complains  by  his  attorney ; 
stating  he  complained  by  more  than  one  attorney  would  be  bad :  4  East^ 
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195.  An  omission  in  stating  pit  complains  by  his  attorney  is  immate- 
rial :  I  B.^P.  366. 

Recital  (if  Cause  of  Action.']  It  is  now  no  longer  necessary,  in  pro- 
ceedings by  original,  to  recite  the  whole  of  the  original  writ,  Tidd^  435; 
1  Chit.  PL  257;  nor  is  it  necessary  in  the  Court  of  C.  P.,  in  an  action  of 
trespass,  to  recite  the  trespass,  t&.,  though  it  is  usual  shortly  to  state 
what  the  plea  is,  as  in  <^  a  plea  of  trespass  on  the  case  upon  premises,'* 
&c.,  or  the  like.  This  is,  nevertheless,  immaterial,  for  the  body  of  the 
declaration  shows  the  nature  of  the  plea :  11  East^  65 ;  Plead.  •Sss.  292. 

Statement  of  Cause  of  Action.]  The  mode  of  stating  the  cause  of 
action*,  in  particular  actions,  will  be  found  under  the  various  titles  of  ac- 
tions Uiroughout  the  work :  see  <*  Assumpsitf*'  "  Debt/^  "  Covenant j^ 
^^DeHnue,y  ^'Case/^  ''Trover,'^  ^ Beplevin,'^  ^^  Trespass^'' ^c.  The 
following  is  a  summary  of  the  general  rule  applicable  to  the  statement 
of  the  cause  of  action,  and  indeed  to  all  pleading :  they  will  be  found 
more  fully  collected  in  Mr.  Chitty's  treatise  on  Pleadings,  vol.  1,  195 
tb  209. 

The  declaration  must  allege  all  the  circumstances  necessary  for  the 
support  of  the  action,  and  contain  a  full,  regular,  and  methodical  state- 
ment of  the  injury  which  the  pit  hath  sustained,  and  the  time  and  place, 
and  other  circumstances,  with  such  precision,  certainty,  and  clearness, 
that  the  deft,  knowing  what  he  is  called  upon  to  answer,  may  be  able  to 
plead  a  direct  and  unequivocal  plea,  and  that  the  jury  may  be  enabled  to 
give  a  complete  verdict  upon  the  issue;  and  that  the  court,  consistently 
with  the  rules  of  law,  may  give  a  certain  and  distinct  judgment  upon 
the  premises:  Cowp.  682 ;  6  East,  422 ;  5  T,  S.  623.  Facts  only  are 
to  be  stated,  and  not  arguments  or  inferences,  or  matter  of  law,  ib.;  and 
the  party  can  only  succeed  in  the  facts  as  they  are  alleged  and  substan- 
tially proved.  But,  though  the  general  rule  is,  that  facts  only  are  to  be 
stated,  yet  there  are  some  instances  in  which  the  statement  in  the  plead- 
ing is  proper,  though  it  does  not  accord  with  the  real  facts,  the  law  al- 
lowing a  fiction,  as  in  ejectment,  trover,  detinue,  &c.:  2  Burr.  667;  1 
N.  B.  140.  No  fact  that  is  not  essential  to  substantiate  the  pleading 
should  be  stated.  The  statement  of  immaterial  or  irrelavent  matter  is 
not  only  censurable  on  the  ground  of  expense,  but  frequently  affords  an 
advantage  to  the  opposite  party,  either  as  the  ground  of  a  vari- 
[*416]  ance,  or  as  rendering  it  incumbent  on  *the  party  pleading  to 
adduce  more  evidence  than  would  otherwise  have  been  neces- 
sary, though,  indeed,  if  the  matter  unnecessarily  stated  be  wholly  foreim 
and  impertinent  to  the  cause,  so  that  no  allegation  whatever  on  the  sub- 
ject was  necessary,  it  will  be  rejected  as  surplusage,  it  being  a  masim, 
that  utiie  per  inutile  non  vitiatur.  See  cases,  &c.,  in  Chit,  on  PL 
208, 9, 10.  Besides  this,  the  pleading  must  not  state  two  or  more  facts, 
either  of  which  would  of  itself,  independently  of  the  other,  constitute  a 
sufficient  ground  of  action  or  defence:  Co.  Lit.  304,  a.;  Com.  Dig. 
Pleader,  C.  33,  £.  2;  1  Chit.  PL  208. 

The  facts  should  be  stated  logically,  in  their  natural  order :  as,  on  the 

.  part  of  the  pit,  his  right,  the  injury,  and  consequent  damage,  and  these 

with  certainty,  precision,  and  brevity.     The  facts,  as  stated,  must  not  be 

senseless  or  repugnant,  nor  ambiguous  or  doubtful  in  meaning,  nor  argu- 
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mentative,  nor  in  the  alternative,  nor  by  why  of  recital,  but  positive,  and 
according  to  their  legal  effect  and  operation:  Doug.  666-7 $  1  CML  PL 
211;  Stephen,  378  to  405. 

Certainty  signifies  a  clear  and  distinct  statement,  so  that  it  may  be 
understood  by  the  opposite  party,  by  the  jury  who  are  to  ascertain  the 
truth  of  such  statement,  and  by  the  court  who  are  to  give  judgment: 
Cou^.  682 :  Com.  27.  Pkader,  C»  17.  Less  certainty  is  requisite  when 
the  law  presumes  that  the  knowledge  of  the  facts  is  peculiarly  in  the  op- 
posite party,  and  so  when  it  is  to  be  presumed  that  the  party  pleading  is 
not  acquainted  with  minute  circumstances:  13  Eaatj  112;  Com.  D. 
Pleader,  C.  26;  8  East,  85.  General  statements  of  facts,  admitting  of 
almost  any  proof,  are  objectionable,  I  M.  ^  S.  441,  3  M.fy  S.  114;  but, 
where  a  subject  comprehends  a  multiplicity  of  matter,  there,  in  order  to 
avoid  prolixity,  general  pleading  is  allowed:  2  Saund.  411,  n.  4;  8  7! 
JR.  462.  In  the  construction  of  facts  stated  in  pleading,  it  is  a  general 
rule  that  every  thing  shall  be  taken  most  strongly  against  the  party 
pleading,  1  Saund.  259,  n.  8;  or,  rather,  if  the  meaning  of  the  words 
be  equivocal,  they  shall  be  construed  most  strongly  against  the  party 
pleading  them,  2  H.  Bla.  530,  for  it  is  to  be  intended  that  every  person 
states  his  case  as  favourably  to  himself  as  possible,  Co.  Lit.  30,  36' ;  but 
the  language  is  to  have  a  reasonable  intendment  and  construction.  Com. 
D.  Pleader,  C.  25;  and,  if  the  sense  be  clear,  mere  exceptions  ought  not 
to  be  regarded :  5  East,  529.  And,  where  an  expression  is  capable  of 
different  meanings,  that  shall  be  taken  which  will  support  the  averment, 
and  not  the  other,  which  would  defeat  it :  4  Taunt.  492 ;  5  East,  257. 
After  verdict,  an  expression  should  be  construed  in  such  sense  as  would 
sustain  ;the  verdict :  I  B.  ^  C.  297. 

With  respect  to  the  fa^ts  to  be  stated,  there  are  some  which  the  court 
will,  ex  officio,  take  notice  of  without  being  stated,  and  there  are  others 
which  need  not,  though  they  should  be  established  in  evidence  to  entitle 
the  party  pleading  to  succeed.  The  court  will  take  notice  when  the 
king  came  to  the  throne,  2  Ld.  Raym.  794;  his  prerogatives,  ib.,  980; 
proclamations,  he.,  1  Ld.  Raym.  282,  A  M.  fy  S.  532 :  but  private  or- 
ders of  council,  pardons,  and  declarations  of  war,  &c.,  must  be  stated,  or 
the  court  will  not  notice  them :  Z  M.  fy  S.61;  3  Camp.  61,  67.  The 
time  and  place  of  holding  Parliaments^  and  their  course  of  proceedings, 
need  not  be  stated,  1  Ld.  Raym.  343,  210,  1  Saund.  131 ;  but  their 
journals  must:  1  Ld.  Raym.  15;  Cowp.  17.  Public  statutes,  smiL  the 
facts  they  ascertain,  1  T.  R.  145,  Com.  D.  Pleader,  C.  76,  need  not  be 
stated;  but  private  acts,  1  Ld.  Raym.  381,  2  Doug.  97,  must.  The 
ecclesiastical,  civil,  and  marine  laws  are  noticed,  Bro.  M.  Quare  Im- 
pedit,pL  12,  1  Ld.  Raym.  338;  but  foreign,  2  Cart.  273,  Cotvp.  174, 
and  plantation  and  forest,  2  Leon,  209,  laws  must  Common-law  rights, 
duties,  and  general  customs,  customs  of  gavelkind  and  borough  English, 
Doug.  150,  1  Ld.  Raym.  175,  1542,  1025,  Co.  Lit.  175,  Cro.  Car. 
561,  need  not  be  stated,  but  particular  local  customs  must :  1  Rol  Rep. 
109;  9  East,  185;  Sir.  187,  1187;  Doug.  387.  The  alma- 
nack is  part  of  *the  law  of  the  land,  and  the  courts  take  notice  [*417j 
thereof,  and  the  days  of  the  week,  and  of  the  movable  feasts 
and  terms:  Doug.  380,  1  Roll.  Jib.  524,  c.  pi  4;  2  Salk.  626.    13ie 
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division  of  England  into  counties  will  be,  ex  officio^  noticed^  2  Inst* 
557,  Marsh.  124;  but  not  so  of  a  less  division,  ib.^  nor  of  Ireland;  1 
Chit  Eep.  28,  32 ;  3  B.  ^  ^.  301,  s.  c.;  2D.fyjR.l5',  \  B.  fy  C.  16, 
8,  c.  The  court  will  take  judicial  notice  of  the  incorporated  towns,  of 
the  extent  of  ports,  and  the  river  Thames :  Sir.  469 ;  1  H.  Bla.  ^5B. 
So,  it  will  take  notice  of  the  meaning  of  English  words  and  terms  of 
art  according  to  their  ordinary  acceptation,  1  RolL  M,  86|  525;  also,  of 
the  names  and  quantities  of  legal  weights  and  measures :  1  Roll.  Ab. 
525.  Courts  will  take  notice  of  their  own  course  of  proceedings,  1  71 
,R.  118,  2  Lev.  176,  and  of  those  of  the  superior  courts,  2  Co.  Rep.  18, 
Cro.  J.  67;  the  privileges  they  confer  on  their  officers,  1  Ld.  Raytn.  869, 
8J98 ;  of  courts  of  general  jurisdiction,  and  the  course  of  proceedings 
therein,  as  the  Court  of  Exchequer  in  Wales,  and  the  counties  palatine, 
1  Ld.  Raym.  154,  1  Saund.  73;  but  the  courts  are  not  bound,  ex  of- 
ficio^ to  take  notice  who  were  or  are  the  judges  of  another  court  at  West- 
minster, 2  Jindr.  74,  Str.  1226;  nor  are  the  superior  courts,  ex  ojfficio^ 
bound  to  notice  the  customs,  laws,  or  proceedings  of  inferior  courts  of 
limited  jurisdiction,  1  Rol.  Rep.  105,  2Ld.Raym.  1334,  Cro.  J3/.  502; 
unless,  indeed,  in  courts  of  error:  Cro.  Car.  179. 

It  is  not  necessary  to  state  that  which  is  a  mere  matter  of  evidence  of 
a  fact,  though  the  fact  itself  should  be  stated:  9  Rep.  9,  6.;  WiUes^  130; 
1  Ld.  Raym.  8. 

.  Where  the  law  presumes  a  fact,  as  that  a  person  is  innocent  of  a  fraud 
or  crime,  or  that  a  transaction  is  illegal,  it  need  not  be  stated:  4  Af.  ^ 
^.  105;  2  Wils.  147;  Co.  Lit.  78,  b. ;  \  B.  fy  A.  463. 

Illjf  atter  which  should  come  more  properly  from  the  other  side,  as  it  is 
presumed  to  lie  more  in  the  knowledge  of  the  other  party,  or  is  an  an- 
swer to  the  charge  of  the  party  pleading,  need  not  be  stated,  unless  in 
pleas  of  estoppel  and  alien  enemy;  but  this  rule  must  be  acted  upon  with 
caution,  for,  if  the  fact  in  any  way  constitute  a  condition  precedent,  to 
enable  the  party  to  avail  himself  of  the  charge  stated  in  his  pleading,  such 
fact  should  be  stated:  C(yni.  D.  Pleader ^  C.  81;  1  Leon.  18;  2  Saund. 
62,  6.;  4  Camp.  20;  11  East,  638.  And  see  cases,  1  Chit.  PL  206 ; 
Stephen,  354. 

Several  Counts."]  If  there  is  one  cause  of  action,  the  whole  should 
be  aptly  stated  in  one  count:  see  2  Bingh.  4;  3  Taunt.  157.  A  decla- 
ration may,  however,  consist  of  as  many  counts  as  the  case,  and  it  is 
usual  to  set  forth  the  pit's  cause  of  action  in  various  shapes,  in  different 
counts,  so^that,  if  the  pit.  fail  in  the  proof  of  one  count,  he  may  succeed 
on  another:  3  Bl.  Co.  295;  3  Wils.  185.  In  framing  these  several 
counts,  any  unnecessary  repetition  of  the  same  matter  should  be  avoid- 
ed. By  an  inducement  in  the  first  count,  applying  any  matter  to  the 
following  counts,  and  by  referring  concisely  in  the  subsequent  counts  to 
such  inducement,  much  unnecessary  prolixity  may  be  avoided  :  1  Chit. 
PL  353.  See  the  observations  of  Lawrence j  J.,  7  East,  506,  and  2  H. 
BL  131,  132,  2  Wils.  114,  115,  2  W.  BL  Rep.  1038.  But,  unless  the 
second  count  expressly  refers  to  the  first,  no  defect  therein  will  be  aided 
by  the  preceding  count;  for,  though  both  counts  are  in  the  same  decla- 
ration, yet  they  are  as  distinct  as  if  they  were  in  separate  declarations ; 
and^  consequently,  they  must  independently  contain  all  necessary  allega- 
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tions,  or  the  latter  count  must  expressly  refer  to  the  former :  Bac.  Jib. 
Hi.  Pleas  and  Pleadings  B,  1.  If  the  variations  in  the  different  counts 
be  not  substantia],  or  such  counts  otherwise  render  the  declaration  vexa- 
tiously  long,  the  court  will  sometimes  order  them  to  be  struck  out :  See 
l^dd,  495,  667;  Meek  v.  Oxlade,  1  A:  R.  289. 

Joinder  of  Counts.']  Care  should  be  taken  not  to  insert  any 
counts  that  *cannot  be  joined  in  the  same  action,  a  misjoinder  [^418] 
being  a  ground  for  a  general  demurrer,  or  an  arrest  of  judgment, 
or  a  writ  of  error :  2  B.  fy  P.  424 ;  4  T.  /?.  347 ;  infra.  The  rule  as 
to  what  forms  of  action  may  be  joined  together,  is  that,  when  the  same 
plea  may  be  pleaded,  and  the  same  judgment  given,  on  all  the  counts 
of  the  declaration,  or  when  the  counts  are  of  the  sam^  nature^  and  the 
same  judgment  is  to  be  given  on  them  all,  though  the  pleas  be  differ- 
ent, as  in  the  case  of  debt  upon  bond,  and  on  simple  contract,  they  may 
be  joined :  2  Saund.  1 17,  c. ;  1  7!  /?.  276, 277 ;  Bac.  M.  tit.  Actions  in 
General;  Com.  D.  tit.  Action,  G.;  1  Chit.  PL  180,  Tiddy  11.  Assump- 
sit  and  debt,  2  Smithy  618,  3  Smith,  114,  or  assumpsit  and  an  action  on 
the  case,  as  for  a  tort,  cannot  be  joined,  1  T.  B.  276,  277,  1  Pent.  36^, 
Carth.  189,  2  B.  fy  A.  208;  nor  assumpsit  with  trover,  2  Lev.  101,  3 
Lev.  99,  1  Salk.  10,  3  Wils.  354,  6  East,  335,  2  Chit.  Rep.  343;  nor 
trover  with  detinue,  Willes,  118.  With  respect  to  what  right  or  liabili- 
ties may  be  joined  in  the  same  form  of  action,  it  is  a  rule  that,  where  the 
same  form  may  be  adopted  for  several  distinct  injuries,  the  pit.  may,  in 
general,  proceed  for  all  in  one  action,  though  the  several  rights  affected 
were  derived  from  different  titles;  but  a  person  cannot,  in  the  same  acr 
tion,  join  a  demand  in  his  own  right  and  a  demand  as  representative  of 
another,  or  in  autre  droit,  nor  demands  against  a  person  on  his  own 
liability  and  on  his  liability  in  his  representative  capacity :  Bac.  Jib.  tit. 
Actions  in  General,  C. ;  2  Vin.  Ab.  62 ;  Co.  2>.,  tit.  Actions,  G. ;  1 
Chit.  PL  182,  fyc.  See  *<  Partners,''  «  Husband  and  Wife,''  ''Bank- 
rupt," *^  Executors." 

A  demurrer  for  misjoinder  mus^be  to  the  whole  declaration,  and  not 
merely  to  the  defective  count  or  breach:  1  M.  4*  *S.  355,  366.  The  pit 
cannot,  if  the  declaration  be  demurred  to,  aid  the  mistake  by  entering  a 
nolle  prosequi,  so  as  to  prevent  the  operation  of  the  demurrer,  1  H.  BL 
110,  11,  13,  14,  4  r.  i?.  360,  Tidd's  Prac.  8th  Ed.  735,  1  Saund. 
207,  c;  though  the  court  will,  in  general,  give  the  pit.  leave  to  amend 
by  striking  out  some  of  the  counts  on  payment  of  costs :  4  T.  R,  348. 
In  some  cases,  however,  a  misjoinder  may  be  aided  by  intendment  after 
verdict:  2  Lev.  110;  Com.  t).  tit.  Actions,  G.\  2  Vin.  Ab.  41, pi.  7. 

The  jury  may  assess  entire  or  distinct  damages  on  each  of  the  counts: 
2  M.  4'  S.  533;  11  Mod.  196.  If  distinct  damages  be  assessed,  judg- 
ment may  be  given  upon  either  of  the  counts;  but,  if  the  jury  find  entire 
damages  on  all  the  counts,  the  judgment  must  be  entire:  in  which  case, 
if  one  of  the  counts  be  insufficient,  judgment  will  be  arrested,  or  a  writ 
of  error  be  sustainable:  Cowp.  276;  3  Wils.  185;  2  Saund.  171,  &.; 
Doug.  722,  730 ',  S  M.  ^*  S.  110. 

Conclusion  as  to  Damage.']  When  damages  are  the  principal  object 
of  the  action,  the  declaration  should  conclude,  *^  to  the  damage  of  the 
pit/'  of  a  sum  sufficient  to  cover  the  real  damages  sustained:  Co.  D.  tit. 
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Pleader,  c.  84;  10  Co.  116,  &.,  117»  a.  &.;  2  Lev.  57.  In  generriy  the 
pit  cannot  re(ioyer  greater  damages  than  he  has  declared  for,  and  laid  in 
the  cdtiolusion  of  bis  declaration  :  10  Co,  117,  a.b.;  Vin.  M.  tit.  Da-- 
mages,  R.\  Com:D,  tit.  Pleader ,  C.  84 ;  Md.fy  S.  100.  It  is  usual, 
in  practice,  to  state  a  sum  sufficient  to  cover  the  real  demand,  with  in- 
terest, when  recoverable,  up  to  the  time  of  final  judgment,  taking  care, 
in  actions  by  original  on  account  of  the  fine,  not  to  lay  the  damages  un- 
necessarily high;  and,  in  such  action  by  original,  the  declaration  ought 
not,  in  strictness,  to  vary  from  the  writ  in  the  amount  of  the  damages; 
but,  in  proceedings  by  bill,  a  variance  in  the  amount  of  the  damages,  be- 
tween the  ac-etiam  part  of  the  latitat  and  the  declaration,  is  not  mate- 
rial: 5  T.  B.  402;  5  J.  B.  Moo.  209.  An  omission  in  stating  damages, 
whensuecessary,  would  be  bad  on  demurrer,  and,  perhaps,  after  judg- 
ment. 

In  actions  against  attomeysy  and  other  officers  of  the  court,  the  decla- 
ration should  conclude,  and  therefore  ^<  prays  relief,"  &c.,  in- 
[*419]  stead  of  "  brings  *his  suit,"  &c.,  Oilb.  C.  P.  49;  but  a  mistake 
in  this  respect  is  no  cause  of  demurrer :  Jlndr.  247;  Barnes^  3. 

Pledges,  ^c.']  In  concluding  a  declaration  by  bill,  it  is  usual  to  state 
the  pledges  to  prosecute;  but  an  omission  in  this  respect  is  quite  imma- 
terial: 3  T.  R,l57jS;2H.Bl.l6\.  In  actions  by  executors  or  admin- 
istrators, a  profert  of  the  letters  testamentary  or  administration  is  made: 
see  posty "  Executors.*^ 


Precedents. 

SKOIR«UrO%  AVD  COHCLVSIOS  OF  DXCLARATI0V9. 

See  form  of  beginninr  aad  conclusion  of  a  dpclmration  by  orieinaJ.  pott. ''  PrtRcipe.**  anie. 

BEGI551N0  AVD  C0VCLU8I0H  OF  ▲  DKCLARATIOff  III  K.  B.  BT  BII.L. 

Ellenborou4,h  (or,  "  In  Uie  K.  B.")  Term,  9  Geo.  4. 

Middlesex  (venue)  to  wit.  J.  N.  complaios  or  J.  S.,  being  in  the  custody  of  the  marshal 
of  the  Marshalsea  of  our  lord  the  now  kiug^,  before  the  king  himself,  of  a  plea  of  (as  the  plea 
u),  for  that  whereas,  Stc.  (here  ut  forth  the  cause  of  action,  and  eonctude  thus :)  to  the  damage 
of  the  said  J.  N.  of  £ — ',  and  therefore  he  brings  his  suit,  &c. 

C  John  Doe 
Pledges  to  prosecute,  ^     and    ^ 

(  Richard  Roc. 

TBX  LIKB  ▲OAIV8T  A  PBISOITXB  XV  CVBTOBT  OF  THB  BHSBirr. 

£llenborough.  Term,  in  the  7th  year  of  the  reign  of 

^  '  King  Geo.  the  Fourth. 

.  Middlesex^  CpeniK^  to  wit.    J.  N.  complains  of  J.  S.,  being  in  the  custody  of  the  sheriff  of 

Middlesex,  by  virtue  of  a  certain  precept  called  a  bill  of  Middlesex  {or,  "  writ  of  our  said  lord 

the  king,  called  a  latitat"),  issued  at  the  suit  of  the  said  J.  N.,  out  of  the  court  of  our  said 

lord  the  king,  before  the  king  himself,  against  the  said  J.  S.,  in  this  suit,  and  returnable  in 

the  same  court  on  —  next  after ,  in  this  same  term,  of  a  plea  of  trespass  on  the  caae 

upon  promises ',  for  that  whereas,  &c.  (here  state  cause  of  action  and  conclude  as  stmrtL) 
Pledges,^,  ' 

THB  LIKB  AGAINST  A  PBIBONBB  IK  CITBTODT  OF  THB  SHBBIFF  OF  A  COUlfTT  FALATIVB. 

Middlesex  to  wit.  J.  N.  complains  of  J.  S.,  being  in  the  custody  of  the  sheriff  of  the  comi* 
ty  palatine  of  Lancaster,  by  virtue  of  a  certain  writ  of  our  lord  the  now  king,  called  a  latitat, 
issued  at  the  suit  of  the  said  J.  N.,  out  of  the  court  of  our  said  lord  the  king,  before  the  king- 
himself,  against  the  said  J.  S.,  in  this  suit,  directed  to  the  chanceUor  of  the  faid  county  pala- 
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tine,  orto  his  deputy  there,  and  retaraable  in  the  same  court,  oii,&c.,  in  thif  same  term,  and 
also  by  ▼irtne  of  a  certain  other  writ  of  our  said  lord  the  liing^,  under  the  seal  of  the  said 
county  palatine,  thereupon  duly  made  and  directed  (o  the  sheriff  of  the  same  ^counlgr  pida- 
Cine ;  for  that  ivhereas,  &c.  (In  Chester  the  writ  is  directed  **  to  the  chamberlain  of  our 
county  palatine  of  Chester,  or  to  hit  deputy;"  and  in  Durham,  '^ttf'lheRev.  Father  In  Qod, 
■  y  by  dt?ine  permission,  Lord  Bishop  of  Durham,  or  to  hts  chancellor  there.") 

THB  LIKB  ▲eAZiriT  TWO,  OHB  IV  CVITODT  OY  BHSmiVF,  AHD  TBI  OTBIB  Of  XABBBAX, 

Middlesex  (ventie)  to  wit  J.  N.  complains  of  J.  S.  and  Q.  H.,  the  said  J.  S.  being  in  the 
custody  of  the  sheriff  of  Middlesex,  by  Tirtue,  kc.  (at  above)  f  and  of  the  said  G.  U.,  beinf  in 
the  custody  of  the  marshal,  be.,  for  that  whereas,  &c. 

TBB  UKB  AOAnreT  ▲  DBTBHSABT  BirxS  BT  ▲  WBOV*  VAXB. 

Middlesex  (venue)  to  wit.  J.  N.  complains  of  J.  S.,  who  was  arrested  (or^  "  senred  with 
process'^  by  the  name  of  G.  H.,  being,  &c.,  for  that  whereas,  kc.  (the  right  name  through' 
out  the  deelaraiion  aflerwardSf  or  detmbe  him  merely  at "  defendant") 

THB  LIKB  IN  K.  B.  WBBBB  OBB  €9  TBB  PLT8.  DIBS  ArtlR  TBB  IBSUIHO  OP  WBIT,  AND  BBFORB 

DECLARATIOB. 

Ellenborough. 
^Middlesex  to  wit.    J.  N.,  by  — ,  hit  attorney,  comes  and  gives  the  court  of 
our  lord  the  king,  before  the  king  himself,  at  Westr.,  in  the  county  of  Middx.,   r*4201 
to  understand  and  be  informed,  that  J.  S.,  now  in  the  custody  of  the  marshal  of  the 
Marshalseaof  ourlordthe  now  king,  before  the  king  hunself,  wasarrestedby  virtue  of  a  certain 
precept  called  a  bill  of  Middlesex  (or  <*  writ  called  a  latitat.")  issued  out  of  the  court  of  the  said 
lord  the  king,  before  the  king  himself,  against  him,  the  said  J.  S.,*  at  the  suit  of  him,  the  said 
J.  N.,  and  one  G.  H.;  and  that,  since  the  issuing  the  said  precept  (or^  **  writ"),  and  before 
this  day, to  wit,  on,  &c.,  the  said  G.  H.  died,  to  wit,  at,&c.  (eeniie  tn  a^ion)^  and  the  said  J. 
N.  then  and  there  survived  him,  which  the  said  J.  S.  doth  not  deny,  but  admits  the  same  to 
be  true  ;  and  hereupon  the  said  J.  N.  complains,  by  — ,  his  attorney,  against  the  said  J.  S. 
of  a  plea  of  trespass  on  the  case  upon  promises  (or  at  the  plea  it),  for  that,  whereas,  &c.  (pro- 
«  eeed  in  the  utual  way^  laying  the  mromitet  to  thepU*  and  hit  dueated partner,  and  concluding  to 
the  damage  of  the  surviving  pit.) 

«a  UBS  WHBBB  OBB  OY  THB  DBYTB.  BIBB  AVTBH  TBB  IBSVTVB  OY  THB  WBIT,  AHD  BBYO  BB 

DBCI^BATIOK. 

"Ellenborongh.  .  ■      • 

Middlesex  to  wit.  J.  N.  comes,  kc,  {at  mUe  latt  precedent  to  Uu  atteritk  and  then  proceed 
aifollowt:)  and  one  G.  H.,  at  the  suit  of  the  said  J.  N.;  and  that,  since  issuing  the  said  pre- 
cept (or,  *'  writ"),  and  before  this  day,  to  wit,  on,  &c.,  the  said  G.  H.  died,  to  wit,  at,  kc  , 
and  the  said  J.  S.  then  and  there  survived  him,  which  the  said  J.  S.  doth  not  deny,  kc,  {at 
in  the  above  to  the  end,  laying  the  promitet  to  J,  5.  and  the  deeeated  party.) 

THB  XnCB  TO  BBTAIV  ▲  YBIBOBBB  UT  GUBTODT  OT  THB  HABBBAK  IB  TACATIOir,  YOB  A  OAVBB 
OT  ACTIOB  ACCRVIITO  IH  SUCH  YACAnnOB. 

Eltenboroogh.  Trinity  Term,  in  the  9th  year  of  the  reign  of 

King  George  the  Fourth. 
Middlesex  (venue)  to  wit.  Be  it  remembered  that,  on  the  3d  day  of  August,  in  the  9th  year 
of  the  reign  of  King  George  the  Fourth,  J.  N.  brought  into  the  office  of  the  clerk  of  the  decla- 
rations of  the  court  of  our  lord  the  now  king,  before  the  king  himself,  according  to  the  course 
and  practice  of  the  same  court,  his  certain  bill  against  J.  S.,  being  in  the  custody,  &c.  of  a 
plea,  &c.,  (at  the  plea  it),  and  filed  the  same  bill  as  of  Trinity  Term,  in  the  9th  year  of  the  reign 
of  our  said  lord  the  king;  which  said  bill  follows  in  these  words :  that  Is  to  say,  to  wit,  A.  B. 
complains  of  J.  S.,  bemg,  &c.  (in  the  utual  manner  at  in  the  firttform.) 

BBOIBBIHO  ABB  COBGKUSIOir  OY  ▲  BBCLABATIOV  IIT  ASSmfPSIT,  CABBy  TBOTBBy  TBB8PABB» 
I  OB  BJKCTXBBT,  IB  O.  P. 

In  the  C.  P.  Easter  Term,  7.  Goo.  4. 

Middlesex  (venue)  to  wit.  J.  S.  was  attached  to  answer  J.  N.  of  a  plea  of  (at  the  plea  it)^ 
and  thereupon  the  said  J.  N.  by  ,  his  attorney,  complains,  for  that  whereat,  kc,  (here 

ttate  the  eaute  of  action,  and  conclude  atfoUowt:)  Wherefore  the  said  pit.  saith  that  he  is  in- 
jured, and  hath  sustained  damage  to  the  amount  of  £ — ;  and  therefore  he  brings  bis  suit,  kc, 

THB  LIKB  WBBBB  OBB  OP  THB  PLT8.  BIBB,  APTBB  TBB  ISSUIira  OP  THE  WBIT. 

to  wit.    C.  D.  was  attached  to  answer  A.  and  B.  of  a  plea  of  (at  the  plea  if); 

and  thereupon  the  said  A.,  by  ,  his  attorney,  comes  and  gives  the  court  here  to  under- 
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ttcnd  aad  b«  Inlbrmed,  that,  tince  the  suing  out  of  the  ori^nal  writ  In  this  cadfe,  and  before 
this  day,  to  fi^it,  on,  &c.,  at,  inc.,  the  said.B.  died,  which  the  said  C.  D.  doth  not  deny,  bat 
admits  the  same  to  be  true ',  and  thereupon  the  said  A.,  by  his  attorney  aforesaid,  complaint 
that,  whereas,  &c. 

The  form  where  one  of  several  defts.  dies  is  the  same  as  the  last,  muitau  mtUaniii, 

Bxonnaira  axb  covolubioit  oi  ▲  dxciabatioit  nr  thb  xxcin<ii7xa. 

In  the  Exchequer  of  Pleas.  Term,  9  Geo.  4. 

Middlesex  (venue)  to  wit.    J.  N.,  a  debtor  to  onr  soTereign  lord  the  king,  cometh  befora 

the  barons  qf  his  majesty's  Exchequer,  on  •,  the  —  day  of  ,  in 

r*421']    this  term,  by  ,  bis  attorney,  and  Vomplaineth  by  bill  against  J.  S.,  pre- 

^  sent  here  in  eourt  the  same  day,  of  a  plea  of  trespass  on  the  case,  &c.,  for  that, 

&c.  (dale  eaun  ofadiony  emd  conclude  thut:)  to  the  damage  of  the  said  pit.  of  £— ,  whereby 
he  is  the  less  able  to  satisfy  our  said  lord  the  king  the  debts  which  he  owes  to  his  majesty 
at  his  said  Exchequer;  and  therefore  he  briags  his  suit,  &c. 

C John  Doe 
Pledges  to  prosecute,  <      and 

I  Richard  Roe. 

COXXXKCSmiTT  AVD  COVCIiirBIOir  Of  ▲  BBCLARATIOir  Iir  TBX  GOVBTt  OV  OBBAT  sntlOVS 

nr  waubs. 
In  the  Court  of  Great  Sessions  for  . 

G.  H.  was  attached  to  answer  A.  B.  of  a  plea  of  trespass  on  the  case  upon  promises,  and 
there  are  pledges  to  pr6secute,  to  wit,  John  Doe  and  Richard  Roe ;  and  thereupon  the  said 

A.  B.,  by ,  his  attorney,  complains,  for  that  whereas  [state  the  cause  o/adumt  as  m 

declaration  in  the  courts  of  Wetiminsler;  it  is  not  necessary  to  slMe  that  the  facts  oceurred  vith' 
in  the  jurisdiction  of  thu  eourt :  see  ante,  414 ;  I  Saimd.  Rep.  74.  Conclude  at  follows .-) 
Wherefore  tl^  said  A.  B.  saiih,  that  he  is  injured,  and  hath  sustained  damage  to  the  amoant 
of  £--;  and  therefore  he  brings  his  suit,  &c. 

THB  LIX9  IH  COMMOff  PLBA8  AT  LAB^ASTXB. 

in  the  Common  Plea«  at  Lancaster. 
Lancaster  to  wit.    C.  D.  was  attached  to  answer  A.  B.  of  a  plek  of  trespass  on  the  case 
upon  promises ;  and  thereupon  the  said  A.  B«,  by  ,  his  attorney,  complains,  for  that 

whereas,  be.  {State  the  cause  of  action,  as  in  declaration  in  the  courts  at' Westminster;'  it  is  not 
fiaccilary  to  state  thai  the  facts  oceurred  within  the  jurisdiction  of  this  eourt :  onle,  414;  see  1 
iaund'  Rep.l4.  Conclude  as  follows :)  Wherefore  the  said  A.  B.  saith,  that  he  is  iojuradi 
and  hath  sustained  damage  to  the  amount  of  £ — ,  and  therefore  he  brings  his  sail,  &c. 

THB  LIKE  IH  COMMON  PLBA8  AT  DVBHAK, 

In  the  Court  of  Pleas,  held  at  Durham,  the day  of  -^, 

In  the year  of  the  reign  of  King  George  IV. 

-  to  wit.    C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  trespass  on  the  ease 


upon  promises ;  and  thereupon  the  said  A.  B.,  by ,  his  attorney,  complains,  for  that 

whereas^  ^.  {Slate  the  cause  of  action,  as  in  declarations  in  the  courts  at  Westminster;  it  is 
not  necessary  to  state  that  the  facts  occurred  within  the  jurisdiction  of  this  cotirt :  ante,  414,  1 
Sound,  Rep,  74.  -  Conclude  as  follows :)  Wherefore  the  said  A.  B.  saith,  that  he  is  injured, 
aad  hath  sustained  damage  to  the  amount  of  £ — ;  and  therefore  he  brings  hia  suit^  k/^. 

COXXBBCBMBBT  AMD  COBCLUBIOV  OB  DBCLABATIOV  XV  TBB  FAI^AGB  COITBT. 

In  the  Palace  Court. 
Palace  Court  to  wit.    A.  B.,  by  ■,  his  attorney,  cdfenplains  against  C.  D.,  of  a  plea  of 

{as  the  plea  is),  for  that,  whereas,  Sic.  {alleging  every  material  fact  to  have  happened  witkm 
the  jurisdiction  of  the  court,  ante,  414,  and  conclude  as  follows :)  to  the  damage  of  the  said  A. 
B.  of  £ — ;  and  therefore  he  brings  his  suit,  &c.  "  And  the  said  A.  B.  avers,  that  he  Is  not, 
nor  !•  Ihe  said  C.  D.,  nor  were  they,  nor  was  either  of  them,  at  the  time  of  levying  the  plaint 
of  him,  the  said  A.  B.,  here  in  the  court  of  the  king*s  household."  Flsdges,  Inc. 

'    ,  THB  LIKE  IN  COVMTT  COURT. 

*  In  the  County  Court  of  the  county  of  - 


•  to  wit.    A.  B.,  by  ,  his  attorney,  complains  of  C.  D.  of  a  plea  of  trespass 

on  the  case  upon  promises,  for  that  whereas  the  said  C.  D.,  on,  Slc.,  at,  kc.,  and  within  the 
jurisdic^on  of  this  court,  was  indebted,  &c.  {alleging  every  material  fad,  as  well  the  eonssdor- 
niton  of  the  promise  as  the  eonfraet  itself,  to  have  taken  place  with  the  juriadklian^  enUf  414.) 
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See  other  fonnf  ofcomiDeiiceiiieiits  and  condurions  of  decUrfttkmf,  9  OM^.  ft.  19  to  1'4. 
For  such  fonns  relative  to  the  plt.'g  or  deft/s  charaCier  in  which  he  is  tued,  te*  *^ititomtu.** 
**Bankn^i,"  ''Hwband  amd  Wife,'*  •^Partner,"  "£xi«i/ew." 


•DECREE.  r*42aii 

See  "Chancbbt." 


DEED. 

Proof  op — Production  offA22. — When  Strict  Proof  of  y  necessary  or 
not,  ib. — Mode  of  Proving  Execution^  423. — Signing ^  Seal^ 
ingj  and  Delivery y  when  requisite^  ib. — Identity,  424. — fThfii 
}Vitnes5  should  prove,  ib. — Enrolment  of  Deeds,  ib. — Proof 
.  of  Execution,  where  no  Subscribing  Witness^  425. — Procf 
of,  by  Subscribing  Witness,  ib. — Excuse  for  not  Producing 
Subscribing  Witness,  4^6. 


Proov  ov — Production  of]  In  order  to  prove  the  execution  of  a 
deed,  it  must  be  produced,  or  the  non-production  be  accounted  for  by 
proving  that  it  haa  been  lost  or  destroyed,  or  is  in  the  possession  of  the 
opposite  party,  in  which  case  it  must  also  appear  in  evidence,  that  he 
has  had  notice  to  produce  it;  for  the  best  evidence  of  a  written  instru- 
ment consists  in  its  actual  production,  and  secondary  evidence  of  it  can- 
not  be  admitted,  until  the  impossibility  of  producing  it  has  been  shown. 
Where  the  deed  has  been  pleaded  with  a  profert,  the  production  cannot 
be  supplied  by  a  proof  of  the  party's  inability  to  produce  the  deed,  as 
the  party  has,  by  his  averment  of  profert,  precluded  himself  from  that 
resource:  Smith  v.  Woodward,  4  East,5SS',  1  Esp.  Sep.  337;  1  Saund. 
9,  a.  See,  further,  as  to  when  secondary  evidence  is  admissible,  j^oj/^ 
^^Secondary  Evidence;^*  and  see  infra,  as  to  the  effect  of  production 
by  th&  opposite  party.  After  proof  of  notice,  and  other  essentials  to 
entitle  the  party  to  give  secondary  evidence,  a  counterpart  of  a  deed 
may  be  admitted :  B.  v.  Inhab.  of  Castleton,  6  T.  R.  i996.  Where 
there  is  no  counterpart,  an  examined  copy ;  if.  no  examined  copy,  parol 
evidence :  B.  N.  P.  254. 

When  strict  Proof  qf  Execution  necessary  or  not.]  When  a  party 
asserts  the  execution  and  existence  of  a  deed  in  evidence,  he  must  prove 
the  same,  and  all  the  requisites  attending  the  execution  of  it  In  some 
cases,  this  strict  proof  of  execution  is  unnecessary,  as  where  the  ppposite 
party  in  a  suit  enters  into  an  admission  of  the  execution,  ante,  38,  or 
payai  money  into  court  on  the  count  on  which  the  deed  is  stated :  post, 
^  Payment  into  Court.^^  A  deed  may  be  given  in  evidence  undes  a 
rule  of  court,  without  proof  of  execution :'  B.  N.  P,*256;  1  Sid,  269. ' 
Where  a  party  to  a  suit,  in  pursuance  of  a  notice  to  which  he  is  a  party, 
and  under  which  he  claims  a  beneficial  interest,  produces  the  deed,  it 
will  not  be  incumbent  upon  the  adversary,  even  though  a  stranger  to 
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the  instrument,  to  call  the  attesting  witness^  or  otherwise  to  proipis  its 
execution,. aitin  other  cases:  3  Taunt.  60;  8  East,  548;  2  Camp.  94. 
It  was  formerly  held,  that  the  production  of  a  deed  by  the  adverse  party, 
ib  eompliance  with  a  notice  for  that  purpose,  superseded  the  necessity  of 
calling  the  subscribing  Vitness,  in  order  to  prove  its  execution,  R.  v.  In- 
hab.  of  Middlesex,  2  71  i?.  41,  5  ib.  366;  these  cases,  however,  were 
denied  in' Gordon  v.  Secretan,  8  East,  548,  Gow,  C,  26.  And,  where 
the  party  producing  the  deed,  does  not  claim  an  interest  under  it,  the 
party  calling  for  it  must  prove  in  the  regular  manner:  ib.  In  an  action 
against  the  sheriff,  (or  taking  insufficient  pledges  in  replevin,  the  replevin- 
bond  produced  in  evidence  by  the  deft,  dispenses  with  proof  by  pit.  of 
the  execution :  Scott  v.  Waithman,  3  Stark.  169. 

*When  the  party  reuses  to  produce  the  instrument,  it  is  to 
£H23]  be  presumed  omnia  rite  acta ;  it  will  therefore  be  presumed 
that  an  agreement  was  stamped,  unless  the  contrary  appear:  I 
Stark.  35. 

.  The  recital  of  a  deed,  in  another  deed,  is  evidence  against  the  party 
who  executes  the  reciting  deed,  or  against  any  person  claiming  under 
him,  ante,  43,  Ford  v.  Grey,  1  Salk.  285:  thus,  where  a  party  claims 
by  virtue  of  an  assignment  of  a  deed,  it  is  sufficient  to  prove  the  assign- 
ment: Nash  v.  Turner,  I  Esp.  Rep.  218. 

Where  a  deed  is  thirty  years  old  it  proves  itself,  and  is  admissible 
without  evidence  of  its  execution,  or  of  the  handwriting  of  the  obligor: 
Comp.  of  Chelsea  Water-Works  v.  Coufper,  t  Esp.  Rep.  275.  But, 
it  is  said  {B.  N.  P.  255),  some  account  ought  to  be  given  of  its  custody, 
as  {Gilb.  Ev.  97)  it  should  be  shown  that  possession  has  accompanied  it; 
but  it  has  been  held  sufficieni  to  produce  ajcertificate  of  settlement,  thirtj 
years  old,  without  shewing  that  it  had  been  kept  in  the  parish  chest: 
R.  V.  Inhab.  of  Rigton,  5  2*.  R.  259.  Even  if  it  appear  that  the  attest- 
ing witness  is^live,  and  capable  of  being  produced,  it  seems  unnecessary 
to  call  him,  where  the  deed  is  thirty  years  old :  Marsh  v.  Colnett,  2 
Esp.  Rep.  665.  If  there  is  any  erasure  or  interlineation  in  an  old  deed, 
giving  an  appearance  of  fraud,  it  ought  to  be  proved  in  the  regular  man* 
ner  by  the  subscribing  witness;  or,  if  he  be  dead,  by  proof  of  such 
death,  his  handwriting,  and  the  handwriting  of  the  party  executing,  B. 
N.  P.  255.  See,  further,  as  to  proof  of  execution  of  ancient  writing, 
post,  ^*  Handwriting.** 

Mode  of  Proving  Execution.']  The  sealing  and  the  delivery  of  the 
deed^,  which  are  essential  to  its  validity  as  a  deed,  must  be  proved,  which 
must  be  done  by  a  third  person,  If  there  was  no  attesting  witness,  and 
by  such  attesting  witness,  if  there  was  one. 

Sealing  is  essential  to  a  deed,  and  must  be  proved ;  but  it  is  imma- 
terial with  what  seal  it  is  sealed.  One  piece  of  wax  will  suffice  for  sev- 
eral obligors,  Shep.  Touch.  55;  and  it  is  sufficient  if  the  obligor  acknow- 
ledge any  impression  already  made  to  be  his  seal:  Com.  D.  Fait.  Thus, 
where  one  of  two  defts.,  in  the  presence  of  the  other,  and  by  his  au- 
thority, executed  a  bill  of  sale  for  them  both,  the  two  defts.  being  part- 
ners in  the  transaction,  but  there  was  only  one  seal,  and  it  did  not 
appear  whether  the  seal  had  been  put  twice  upon  the  wax,  it  was  held, 
that  no  parlioular  mode  of  delivery  was  necessary;  and  that  it  was 
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sufficient  if  the  party  treated  it  as  his  own :  Ball  y.  Dumterville,  4 
T.  S.  315.  ,    • 

Delivery j\  This  must  be  proved ;  no  particular  form  or  ceremony  is 
essential:  it  will  be  sufficient  if  a  party  testifies  his  intention  in  any  manner^ 
whether  by  action  or  by  word,  to  deliver  or  put  ffte  deed  into  the  posses* 
sion  of  the  other,  as  by  throwing  it  down  upon  the  table  for  the  other  to 
take  up  .*  Com.  D.  Ev,  A.  3.  If  the  deed  be  made  by  a  corporation,  ac* 
tual  delivery  is  not  requisite,  and  the  affixing  of  the  corporate  seal,  or  any 
other  used  for  the  occasion,  is  tantamount  to  a  delivery,  ThiL  Ev.  449 ; 
but,  if  the  corporate  body  has  given  a  letter  of  attorney  to  deliver,  the 
deed  is  not  theirs  until  delivered:  Co.  Lit.  36,  a.  If  the  deed  be  exe- 
cuted by  virtue  of  a  power  of  attorney  from  the  obligor,  the  power  of 
attorney  must  be  produced :  Johnson  v.  Mason^  1  Esp.  Rep.  89.  A 
valid  delivery  may  also  be  effected  by  words,  unaccompanied  by  an  ac« 
tual  delivery,  as  where  the  deed  lies  on  the  table,  and  the  obligor  desires 
ihe  obligee  to  take  it  up,  and  says  it  is  his  deed :  Co.  Lit.  36,  a.  If  once 
the  obligor  deliver  it  as  his  deed,  with  intent  that  it  shall  be  so,  it  will 
take  effect,  and  he  cannot,  by  any  subsequent  words,  explain  or  show  his 
intent  to  be  otherwise :  Com.  D.  Fait.  A.  3.  ^  person  executing  a  deed^ 
by  virtue  of  a  power  of  attorney,  for  another,  must  do  it  in  the 
name  of  the  ^principal,  but  no  particular  form  of  words  is  essen-  [*424] 
tial:  Willca  v.  Back,  2  East,  142. 

Signing  is  not  an  essential  part  of  a  deed  at  common  law;  but  it  has 
been  required,  in  some  eases,  by  act  of  Parliament,  and  is  often  requisite 
for  the  due  execution  of  powers.  la  such  cases,  therefore,  signing  is  as 
necessary  as  sealing :  1  Phil.  JSv.  448. 

It  is  not  ahsolutel/  necessary  the  witness  should  see  the  party  actually 
sign  or  seal ;  proof  that  he  saw  him  deliver  it  signed  or  sealed  will  suffice: 
1  Phil.  Ev.  448.  A  subsequent  request,  by  one  of  the  parties,  to  sign  the 
attestation,is  sufficient  proof  of  such  party's  execution  of  the  deed:  PeakCf 
146.  Where  a  bond  was  executed  by  the  deft.,  and  attested  by  a  witness 
in  one  room,  and  was  then  taken  to  an  adjoining  room,  and,  at  the  re- 
quest of  the  deft's  attorney, and  in  the  deft's  hearing,  was  attestedby 
another  witness,  who  knew  the  defu's  handwriting,  it  was  held,  that  the 
execution  might  be  proved  by  the  latter  witness,  and  the  whole  be  con- 
sidered as  one  entire  transaction :  Park  v.  Mears,  %  B.  fy  P*  \1\  and 
see  Anon,  cited  Archb.  PI.  fy  ^'^^  378.  An  acknowledgment  by  an 
obligor  to  the  attesting  witness,  that  the  instrument  is  his  deed,  is  in  all' 
cases  sufficient :  Powell  v.  Blacket,  1  Esp.  Rep.  97.  It  is  not  neces- 
sary for  the  witness  to  prove  that  certain  blanks^  which  existed  in  the 
deed,  were  filled  up  at  the  time  of  the  execution :  England  v.  Roper, 
1  Stark.  304. 

Identity. "l  Some  evidence  is  necessary  to  connect  the  deft,  with  the 
bond,  which  the  subscribing  witness  ifli  often  unable  to  furnish.  Where 
the  witness  to  a  bond  stated  that  he  saw  it  executed  by  a  person  who  was 
introduced  under  the  name  of  Hawkshaw  (the  name  of  the  deft.)  but 
could  not  identify  him  with  the  deft,  the  pit.  was  nonsuited  :  Parkins 
V.  Hawkshaw,  %  Stark.  239;  Middleion  v.  Sar^ord,  4  Camp.  34. 

Enrolment  of  Deeds.']  It  seems  that  the  deeds  enrolled  may  be  ad- 
mitted in  evidence,  without  prdof  of  execution.    Tbu9,  a  deed  of  bar- 
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gain  and  sale,  acknowledged  by  the  bargainee  and  enrolled,  by  which  a 
term  for  years  was  assigned,  was  given  in  evidcDce  without  any  proof 
made  of  the  bargainor's  sealing  and  delivery  thereof:  Holt,  C.  J.^  and 
the  rest  of  the  court,  held,  that  the  acknowledgment  of  the  party  in  a  court 
of  record,  or  before  a  master  extraordinary  in  the  country,  is  good  evi- 
dence of  its  being  sealed  and  delivered  :  Smarth  v.  Williams^  1  Salk^ 
S80;  3  Lev.  387.  Gilbert y  C.  B.,  draws  a  distinction  between  deeds 
which  require  and  which  do  not  require  enrolment,  and  considers  the 
rule  applicable  in  the  former,  but  not  in  the  latter  case  :  Gilb.  Ev.  86. 
JBuller,  J.,  however,  dissents  from  this  doctrine,  and  says,  that  the  case 
of  Smarth  v.  Williams  is  wrongly  reported ;  as  it  appears,  from  the 
report  in  Lev,^  that  the  acknowledgment  was  by  the  bargainor,  and  that 
it  was  only  a  term  that  passed,  and,  consequently,  was  not  an  enrolment 
within  the  stat;  and  adds,  <<It  is  absurd  to  say  that  a  release,  which  has 
been  enrolled  upon  the  acknowledgment  of  the  releasor,  shall  not  be  ad- 
mitted in  evidence  against  him,  without  being  proved  to  be  executed, 
because  such  release  does  not  need  Enrolment,  and  that  was  the  case  in 
Smarth  v.  Williams:  the  deed  there  did  not  need  enrolment;  yet, 
being  enrolled,  on  the  aaknowledgment  of  the  bargainor,  it  was  read 
against  him  without  being  proved :''  B.  N.  P.  856.  In  the  case  of  Lady 
Rolcroft  V.  Smithy  2  Freem.  259,  a  distinction  was  made  between  deeds 
of  bargain  and  sale  (enrolled  in  pursuance  of  the  stat.  of  H.  8.)  and  other 
deeds  enrolled ;  and  it  was  held,  that  a  copy  of  a  deed,  enrolled  for 
safe  custody,  would  not  be  evidence  otherwise  than  as  against  the  party 
who  executed  it,  and  all  claiming  under  him  ;  so,  the  endorsement  by 
the  proper  officer,  on  a  deed  of  bargain  and  sale,  enrolled  ac- 
[*425]  cording  to  27  H.  8,  c.  16,  is  evidence  of  *the  enrolment,  Kin-^ 
nersley  v.  Orpe^  I  Doug.  5Q ;  and  the  date  of  enrolment,  en- 
dorsed by  the  clerk  of  the' enrolments,  is  conclusive  evidence  of  the 
date:  R.  v.  Hopper,  3  Price,  495. 

Proof  of  Execution  where  no  Subscribing  Witness.'}  In  this  case 
the  party's  handwriting  and  execution  of  the  deed  must  be  proved,  as  in 
other  cases :  supra,  and  post, "  Handtjoriiing.** 

Procf  of,  by  Subscribing  Witness.]  If  there  was  a  subscribing  wit- 
ness to  the  e^cecution  of  the  deed,  he  ought  to  be  subpoenaed  to  prove 
it  The  subscribing  witness  alone  is  competent  to  prove  the  execution, 
as  he  may  be  able  to  state  the  circumstances  of  the  transaction,  which 
Inay  be  material,  and  unknown  to  others ;  and  his  testimony  cannot  be 
dispensed  with,  though  the  deft,  has  admitted  his  execution  of  the  deed, 
Mboit  V.  Plumbe,  2  Doug.  205,  2  East,  187,  7  T.  B.  267,  even  in  an- 
swer to  a  bill  in  Chancery,  Call  v.  Dunning,  4  East,  53,  5  T.  R.  366  ; 
and  this  rule  applies,  whether  the  deed  be  the  foundation  of  the  aKtioa 
or  but  collateral,  Breton  v.  Cope,  Pea.  By).  3'0 ;  or  whether  the  ques- 
tion be  between  the  parties  to  the  deed  or  strangers :  4  East,  53. 

It  is  sufficient  to  call  one  attesting  witness,  though  there  are  several, 
jB.  N.  p.  264, 1  P.  Wms.  471,  unless  a  suspicion  attaches  to  the  execu- 
tion of  the  deed,  when  it  is  more  prudent  to  call  them  all:  4  Burr.  2224. 

Evidence  of  the  handwriting  of  an  attesting  witness  will  not,  how« 
ever,  be  sufficient,  to  prove  a  deed ;  if  there  are  two  of  them,  and  the 
absence  of  one  be  only  accounted  for,  the  other  must  be  called :  Cunliff 
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V.  Stftouy  2  Eastf  183.    But,  though  there  be  two  attesting  witnesses, 
and  one  be  dead,  and  the  other  in  a  foreign  country,  the  handwriting  of 
the  witness  that  is  dead  will  be  sufficient:  Jidam  v.  KerVj  I  B.  fy  P,  360. 
Excuse  for  not  producing  Attesting  Witness.']    It  is  always  neces- 
sary, where  a  deed  has  been  attested,  to  prove  the  execution  of  the  in- 
strument by  the  evidence  of  the  attesting  witness.  But  his  absence  will 
be  sufficiently  accounted  for,  so  as  to  admit  evidence  of  his  handwritiug, 
by  proof  of  his  death,  Barnes  v.  Trompowskj/y  7  T.  R.  265,  Anon. 
12  Mod.  607;  or  his  insanity,  Currie  v.  Child^  3  Camp^  283,  Burnett 
V.  Taylor^  9  Ves.  381;  or  his  being  blind,  Wood  v.  Drury,  1  Ld.  Raym. 
734;  or  from  infamy  of  character,  as  having  been  convicted  of  forgery, 
Jones  V.  Masony  2  Sir.  833,  to  substantiate  which,  the  conviction  must 
be  proved,  ib.;  or  pit  may  show  that  he  was  interested  at  the  time  of 
the  attesting,  Swire  v.  Bell^  5  T.  R.  371;  in  which  case  it  must  appear 
that  the  pit  did  not  know  of  his  being  interested  at  the  time,  or  he  will 
not  be  allowed  to  object  to  his  competency,  Honeywood  v.  Peacock^  3 
Camp.  196  ;  or  that  he  has  become  interested  since  he  attested,  Sunre 
y.  Bell,  5  T.  R.  371 ;  as,  by  being  appointed  executor  of  the  obligee, 
Oo(f/rey  v.  Morris^  Sir.  34,  Buckley  v.  Smithj  2  Esp.  Rep.  697, 
Cunliffe  v.  S^ton,2  East,  183,  Goss  v.  Tracey,  1  P.  Wms.2S7;  or 
where  he  is  absent  in  a  foreign  country,  or  out  of  the  jurisdiction  of  the 
court,  as  in  Ireland,  Hodnett  v.  Formann^  I  Stark.  90;  or  in  America, 
Prince  r.  Blackburn,  2  East,  250,  Wallis  v.  Delancey,  7  T.  R.  266, 
n.;  or  India,  Coglan  v.  Williamson^  Doug.  93;  or  France,  Holmes  v. 
Pontier,  Pea.  Rep.  135,  Adams  v.  Kerr,  1  B.  P.  360;  or  where  it  ap- 
pears that  the  attesting  witness  cannot  be  found,  after  a  fair,  serious,  and 
diligent  inquiry  made  for  him,  Cunliffe  v.  Seflon^  2  East,  183;  as, 
where  inouiry  had  been  made  at  the  residence  of  the  obligor  and  obligee, 
but  no  information  could  be  obtained  concerning  the  attesting  witness, 
ib.;  or  where  it  was  ascertained  he  had  absconded,  to  avoid  his  creditors, 
Crosby  v.  Percy,  1  Taunt.  365, 1  Camp.  303,  s.  c,  though  the  contrary 
was  held  in  Pitt  v.  Chriffith,  6  Moo.  538 ;  or,  where  it  was  proved  that, 
twelve  months  previous,  the  attesting  witness  had  had  a  commission  of 
bankruptcy  sued  out  against  him,  and  had  not  appeared  at  the 
time  fixed  *for  his  surrender,  Ld.  Ellenb.  observing,  "as  the  [*426] 
party  did  not  appear  to  his  commission,  I  must  presume  he  is  out 
of  the  kingdom;  had  he  been  at  his  residence  at  the  time  fixed  for  his. 
surrender,  I  must  suppose  that  he  would  have  surrendered,  to  save  him* 
self  from  a  capital  felony, '^  Wardell  ▼.  Farmer,  2  Camp.  284 ;  or  ^here 
inquiry  had  been  made  for  the  subscribing^  witness  at  the  Admiralty, 
whence  it  appeared,  by  the  last  report,  that  he  was  serving  in  his  Majes- 
ty's navy,  but  on  board  of  what  ship  it  was  not  known,  Parker  v.  HoS' 
kins,  2  Taunt.  223 ;  or  where  he  had  gone  abroad  twenty  years  before 
the  trial  of  the  cause,  and  had  not  been  heard  of  since;  and,  p.  Ld.  El" 
lenb.,  "  proof  of  the  fact  of  the  subscribing  witness  going  abroad  twenty 
years  ago  (so  large  a  portion  of  the  life  of  man),  and  never  having  been 
heard  of  since,  would  of  itself  be  sufficient,''  Doe  d.  Johnson  v.  Johnson^ 
1  PA.  Ev.  455,  n.,  Doe  v.  Jesson,  6  East,  84 ;  or  where,  on  a  witness 
being  subpoenaed,  he  said  he  would  not  attend,  and,  on  being  sought  for 
at  the  residence  of  the  deft,  it  was  ascertained  he  had  gone  to  Margate, 
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on  an  unsuccessful  inquiry  there,  evidence  of  his  handirriting  was  ad* 
milled :  Burt  v.  Walker,  4  B.  ^  ^.  697.  But  proof  of  the  witness 
being  unable  to  attend  from  illness,  and  no  hopes  entertained  of  his  re- 
covery, will  not  be  a  sufficient  excuse  for  his  non-attendance,  Harrison 
V.  Blades^  3  Camp.  457 ;  and  p.  Ld.  Ellenb.,  <<  I  cannot  dispense  with 
the  attendance  of  a  witness  who  is  still  alive,  and  within  the  jurisdiction 
of  the  court;  if  such  a  relaxation  of  the  rules  of  evidence  were  permit- 
ted, there  would  be  very  sudden  indispositions  and  recoveries :"  t6. 
<<  But,  in  all  these  cases,  it  ought  to  be  satisfactorily  proved,  that  a  rea- 
sonable, diligent,  and  honest  inquiry  has  been  made,  without  any  eva- 
sion, and  without  any  design  to  overlook  the  witness :"  1  Ph.  Ev.  456,  n. 

IT  the  subscribing  witness  is  unable,  or  refuses,  to  declare  the  truth, 
the  party  is  not  precluded  from  calling  other  witnesses  to  establish  the 
validity  of  the  instrument.  Burr.  2224}  and  thus,  where  one  of  the 
witnesses  to  a  will  would  not  swear  the  sealing  and  publication,  Holif 
C.  •/.,  allowed  the  attestation  of  the  witness  to  be  proved :  Dagwell  v. 
Glasscocky  Skin.  413.  Proof  of  the  handwriting  of  the  obligor  will  be 
sufficient,  where  the  witness  admits  his  signature  as  attesting  witness, 
but  does  not,  in  fact,  see  the  deed  executed:  Orellier  v.  Ntale^  Pea. 
147.  Where  the  witness  denies  the  due  execution  of  the  deed,  other 
witnesses  may  be  called  to  contradict  him,  and  the  contrary  proved  by 
circumstantial  evidence:  Talbot  v.  Hodson,  7  Taunt.  251;  Doug. 
206  \  Digged  case.  Skin.  79.  And,  where  two  witnesses  to  a  will  of 
real  property  denied  the  publishing  of  the  will,  and  stated  that  he  was  inca- 
pable of  doing  so,  witnesses  were  admitted  to  contradict  him :  Skin.  49. 

The  handwriting  of  the  party  executing  must  also  be  proved  by  other 
evidence  than  the  testimony  of  the  subscribing  witness,  where  the  name 
of  a  fictitiotts  person  is  inserted  as  a  witness,  Fasset  v.  Brown,  Pea. 
Rep.  fi3 ;  or  where  he  became  a  witness  without  the  knowledge  or  con- 
sent of  the  parties:  MCrraw  v.  Gentry,  3  Camp.  232. 

Where  the  pit.  declared  on  a  deed  which  he  stated  was  in  defL's  pos- 
session, who  pleaded  non  eat  factum,  and  at  the  trial  pit  proved,  the 
deed  to  be  in  deft.'s  hands,  who  had  also  been  served  with  a  notice  to 
produce  it,  it  was  decided  that,  on  non-production  of  the  deed,  the  pit 
might  give  secondary  evidence  of  it,  without  calling  the  subscribing  wit- 
ness, though  he  was  in  court:  Cooke  v.  Tanswell,  8  Taunt.  450.  So, 
where  the  pit  declared  on  a  lost  bond,  and  a  witness  stated  that  there 
were  subscribing  witnesses'  names  to  the  bond,  but  that  he  did  not  know 
them,  it  was  held  the  pit  nef^d  not  call  the  attesting  witnesses,  or  either 
of  them :  Pea.  Ev.  82,  Appendix. 

[*427]  DEMURRAGE. 

'  Form  of  Remedy  for,  427. 
Form  of  PLEADiNas,.f6. 
Precedents,  ib. 

Evidence  for  Plaintiff,  42t. — Measure  €(f  Damages,  ib. 
Evidence  for  Defendant,  429. 
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Form  of  Remedy. 

Whsbe  the  contract  for  demurrage  is  under  seal^  the  party  entitled  to 
it  must  bring  his  action  on  the  covenant  to  pay  it,  or  bring  debt  on  tbe 
deed  ;  and,  if  there  be  no  contract  for  demurrage^  the  declaration  should 
be  special  on  the  implied  contract  to  ship  or  unship  the  goods  within  a 
reasonable  time :  see  ante^  "  Charier-Party.^  The  usual  clauses,  pur- 
porting that  it  is  covenanted  and  agreed  by  and  between  the  parties,  that 
a  specified  number  of  days  shall  be  allowed  for  loading  and  Unloading 
and  that  it  shall  be  lawful  for  the  freighter  to  detain  the  vessel  for  those 
purposes  a  further  specified  tfme,  on  payment  of  a  daily  sum,  constitute 
a  contract  on  the  part  of  the  freighter,  that  he  will  not  detain  the  ship 
for  those  purposes  beyond  the  two  designated  periods;  and,  if  he  does 
so  detain  her,  he  is  liable  to  an  action  on  the  contract  in  the  form  adapt- 
ed to  the  nature  of  the  instrument :  Randall  y.  Lynch^  12  East^  179; 
Jlbbott,  180, 

Form  of  Pleadings. 
When  the  contract  is  under  seal,  the  declaration  must,  in  general,  be 
framed  upon  it,  and  state  the  terms  of  the  deed,  1  N.  R.  104,  I  M.  ^  S. 
573,  2  ib.  303 ;  when  unnecessary,  ante^  358.  The  breach  in  a  declara- 
tion on  a  covenant  to  pay  demurrage  should  not  exceed  the  limited  num- 
ber of  stated  days  mentioned  in  the  covenant:  Stevenson  v.'  York,  2 
Chit.  Rep.  570.  A  tortious  detention  will  not  support  a  count  for  de* 
murrage :  Harrison  v.  Wilson^  2  Esp.  Rep.  709. 


Precedents. 

nrSBBITATVS  ABBUIIPBIT  lOm  DBXUULL01.  **   . 

Tht  indebitatus  count  it  at  ante,  139,  interling  theat  tpordtf  *'  for  Hie  use  of  a  certain  ghip 
or  TeMe],  called,  bb.  (whereof  Uie  said  pit.  was  master)  (according  to  ike  fact),  by  the  said 
deft,  before  that  time  retained,  and  kept  on  demurrage,  with  certain  goods,  chattels,  and 
merchandise  on  board  thereof,  for  a  long  time  before  then  elapsed,  and  at  the  special  in- 
stance, be.,  and  being  so  indebted,"  &c.  (^Conclusion  as  ante,  ib.  The  fuantum  meruit 
tkereon  it  at  ante,  ib.,  interting  at  foUowt:)  "  had  before  that  time  suffered  and  permitted 
the  said  deft,  to  retain  and  keep,  and  that  he,  the  said  deft.,  had  accordinglpr  retained  and 
kept,  a  certain  other  ship  or  vessel,  whereof  the  said  pit  was  master  (aeeoj^tng  to  the  fact), 
with  certain  other  goods,  chattels,  and  merchandise,  on  board  thereof^  on  demurrage,  for  a 
long  time  before  then  elapsed,  he,  the  said  deft.,  undertook,"  kc.    (Conclusion  as  ante,  ib.) 

See  precedent  in  debt  for  demurrage,  2  Chit.  PL  426;  covenant  for,  ib.,  628 }  ple#s  in  co- 
Tenant  for,  8  ChU,  PL  1007  to  1009. 


Evidence  for  Plaintiff.  [•428] 

In  an  action  for  demurrage^  the  pit  must  prove  how  long  he  was  de- 
tained beyond  the  days  allowed  by  the  charter-party,  and  the  days  must 
be  working,  not  runuing  days:  Cochran  v.  Retby,  3  Esp.  Rep.  121. 
It  is  usual  for  the  master  to  produce  a  protest  in  evidence:  and  this, 
though  not  directly  necessary,  is  the  more  prudent  course :  Beawes,  14;S. 
To  entitle  the  owner  to  demurrage,  it  does  not  appear  necessary  tl^ 
the  master  should  give  notice  of  the  ship's  arrival  to  the  consignee,  Hdr- 
man  y.  Mant,  4  Camp.  161 3  especially  when  the  oonsignees  have  en- 
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dorsed  the  bill  of  lading:  Harman  v.  Clarke,  4  Camp.  159:  see 
"  Charter  Party. '^ 

Damages.']  If  a  ship  be  detained,  the  daily  rate  of  demurrage  men- 
tioned in  the  charter  party  will,  in  general,  be  the  measure  of  the  dama- 
ges to  be  paid,  but  it  is  not  the  absolute  or  necessary  measure ;  more  or 
less  may  be  payable,  as  justice  may  require,  regard  being  had  to  the  ex- 
pense and  loss  incurred  by  the  owner ;  and  the  amount  must  be  settled 
by  a  jury:  Jlbbott,  181 ;  Mooraon  v.  Belly  2  Camp.  616.  Where,  by 
a  charter-party  under  seal,  the  freighter  was  at  liberty  to' keep  the  ship 
on  demurrage  at  her  loading  and  delivery  ports,  ten  days  each,  besides  a 
certain  number  of  days  limited  for  her  stay  at  the  same,  or  as  many  of 
them  as  need  should  require,  the  ship  having  been  compelled  to  put  into 
an  intermediate  port  of  her  portft  of  loading  and  discharge,  and  the 
freighter  having  detained  the  vessel  ten  days  there,  and  also  fourteen 
days  more  than  ten  days  at  the  port  of  delivery,  in  an  action  on  the 
charter-Darty,  it  was  held,  that  the  master  could  not  recover  on  this  co- 
venant for  more  than  the  ten  days'  demurrage,  at  £5  per  day,  at  the 
port  of  XfOndon,  the  covenant  not  extending  to  the  payment  of  demur- 
rage beyond  ten  days  at  each  of  the  ports  of  loading  and  discharge;  and 
a  breaqt^  averring- that  the  pit  did  not  pay  £5  per  day  for  demurrage 
for  4he  extra  delay  beyond  the  ten  days  at  the  port  of  delivery,  and 
for  the  delay  at  Bristol,  as  well  as  for  the  demurrage  for  ten  days'  de- 
lay iftt  the  port  of  delivery,  was  held  bad :  Stevenson  v.  York^  2  Chit. 
Rep.  570. 

The  price  or  rate  of  demurrage  may  be  regulated  by  the  burden  of 
the  ship,  or  quantity  of  goods  she  is  freighted  to  carry,  or  the  damage 
she  is  likely  to  sustain  by  remaining  in  the  port  where  she  is  detained; 
or  the  loss  sustained  by  not  being  able  to  employ  her  on  another  ser- 
vice, &c. 

Evidence  for  Defendant. 
If  there  be  a  limited  time  for  unloading,  deft  will  not  be  allowed  to 
show,  in  evidence,  that  the  delay  was  unavoidable,  from  the  crowded 
state  of  the  docksi,  Lear  v.  Yates^,  3  Taunt.  387,  Randall  v.  Lynehy 
\2  Eastf  179,  or  that  it  was  occasioned  by  port  regulations,  or  custom- 
house restrictions,  even  though  it  be  unlawful  on  the  part  of  the  custom- 
house to  make  them,  Bessey  v.  Evans,  4  Camp.  131;  or  that  the  cargo 
was  detained  under  a  prohibition  by  a  foreign  government,  Blight  v. 
Page^  3  B.  Sr  P.  295 ;  nor  will  he  be  allowed  to  show,  that  the  delay 
was  caused  by  the  goods  being  placed  under  other  goods,  Hartnan  v. 
Gaudolph,  Holt,  35 ;  or  the  impossibility  of  loading  the  vessel,  from 
the  roughness  of  the  weather,  or  the  port's  being  frozen  up,  Thompson 
V.  Wagner^  4  Camp.  335,  n.;  or  from  the  neglect  of  the  consignee  in  not 
obtaining  a  proper  license :  Hill  v.  Idle,  ib.  327.  But  the  deft,  will  not 
be  liable  to  demurrage  if  the  words  of  the  covenant  be  ^<  to  unload  in  the 
usual  and  customary  time,"  and  the  delay  proceed  from  the  vessel  being 
unloaded  in  her  turn  p  the  bonded  ware-houses,  Rogers  v.  Forresters, 
2  Camp.  483 ;  or,  if  there  be  no  stipulated  time  to  unload,  deft,  may 
show  the  state  of  the  docks  prevented  him,  Burmester  v.  Hodg" 
[*429]  sonf  2  Camp.  489 ;  or  deft,  may  show  the  delay  to  have  *oc- 
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cnrred  from  the  want  of  the  ship's  clearaaees,  which  it  was  the  basiness 
of  the  owner  to  procure:  Barrett  v.  Button^  4  Camp.  335. 

Where  it  is  impossible  to  perform  the  Contract.}  The  general  ruFe 
appears  to  be,  that^  if  the  merchant  covenant  to  do  a  particular  act, 
which  it  becomes  impracticable  for  him  to  do,  he. must  answer  for  his 
default,  unless  the  act  be  or  become  contrary  to  the  law  of  his  country, 
such 'Es  a  trading  with  an -enemy.  ^'JThe  merchant  (according  to  the 
language  of  Ld.  Ellenh.^  Barker  y.  Hodgson^  3  M.  fy  8.  267,)  is  the 
adventurer,  who  chalks  out  the  voyage,  and  is  to  furnish,  at  all  events, 
the  subject-matter  out  of  which  the  freight  is  to  accrue ;"  aiid,  upon  this 
principle  it  was  held,  that  a  merchant  was  liable  who  had  covenanted  to  . 
furnish  a  cargo  at  Gibraltar  within  a  limited  time,  but  was  prevented 
from  doing  so,  by  a  prohibition  of  intercourse  with  that  shore,  on  ac- 
count of  the  owner :  Mbott,  183. 


DEMURRER  TO  PLEADINGS. 

Nature  of,  and  when  fboper,  429. 
Form  of,  430. 
Effect  of,  431, 
Precedents  of,  ib.  432. 


Nature  qf^  and  when  it  lies^  in  general. 
A  DEM1TRRER  is  an  objection  made  by  one  party  to  bis  opponent's 
pleading,  alleging,  he  ought  not  to  answer  it,  for  some  defect  in  law  in 
such  pleading,  ft  admits  the  facts,  and  refers  the  law  arising  thereoD  to . 
the  courts:  Co.  Lit.  71,  b.;  5  Mod.  132.  The  opposite  party  may  de- 
mur when  his  opponent's  pleading  is  defective,  in  substance  or  form  ; 
but  there  can  be  no  demurrer  for  a  defect  not  apparent  in  the  pleadings. 

Form  of. 

A  demurrer  is  either  to  the  whole  or  to  part  of  a  pleading.  When  a 
deft  demurs  only,  and  does  not  plead  to  a  declaration,  his  demurrer  must 
cover  the  whole  declaration  ;  otherwise  it  will  be  a  discontinuance  of  the 
whole:  so,  if  he  demur  to  part  only,  he  must  plead  to  the  residue;  other- 
wise it  will  be  a  discontinuance  of  the  whole.  Thus,  where,  in  trespass 
for  taking  and  carrying  away  goods,  if  the  deft,  quoad  the  taking,  de- 
mur, but  say  nothing  as  to  the  carrying  away,  it  is  a  discontinuance : 
B.  Yelv.  5.  So,  if  the  pit  demor  only,  and  do  not  reply  to  the  deiL's 
plea  or  pleas,  the  demurrer  must  cover  the  whole,  otherwise  it  will  be 
a  discontinuance  of  the  whole,  J9.  Chamb.  J.y  3  Bol.  390 ;  and,  therefore, 
if  the  deft,  plead  three  pleas,  and  the  pit,  in  his  demurrer  say,  quodpla- 
citum  prsedictum  est  minus  sufficiens,  it  is  a  discontinuance,  i?.  Yelv. 
65,  and  see  1  Brouml.  192,  Yelv.  5;  and  the  same  as  to  demurrers  to 
replications,  rejoinders,  &c.  But,  if  the  deft  demur  to  the  whole  de- 
daration,  where  there  are  several  counti,  or  in  covenant  several  breaches, 
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0ome  of  which  are  sufficient,  and  others  not,  or  one  count  .which  may  be 
bad  in  part,  the  pit.  will  have  judgment  on  those  counts,  be.,  which  are 
sufficient:  1  Sound,  286;  Jinwry  y.  JBrodrickf  6  B.  fy  A.  715*  And 
this  rule  applies,  also,  where  there  is  one  count,  part  of  which  is  suffix 
cient,  and  the  residue  is  not;  when  the  matters  are  divisible  in  their  na- 
ture,  as  if  a  pit.  declare  for  taking  his  money,  and  also  certain 
[*430]  goods,  without  showing  that  the  *goods  were  his  property,  the 
count  will  be  good  as  to  the  money ;  and,  if  the  deft,  denaur 
|(enerally  to  the  whole,  the  pit  will  have  judgment,  %  Sound.  379;  so, 
if  part  of  a  breach  be  good,  it  is  no  cause  of  demurrer  to. the  whole, 
that  special  damage  is  laid,  which  is  not  recoverable,  I  D.  Sr  J^*  361; 
but  where  there  is  a  misjoinder,  either  of  parties  or  causes  of  action, 
or  breaches,  the  demurrer  must  be  to  the  whole :  Kingston  v.  Notth^ 
I  M.  Sf  S.  355.  If  a  plea  or  replication,  which  is  entire,  be  bad  in  part, 
it  is  in  general  bad  for  the  whole,  and  a  demurrer  to  the  whole  should  be 
adopted:  I  Sound.  28,  (2),  337,  (1);  2  Sound.  124;  Cofn.  D.  Pleod- 
erj  Q.  3. 

A.demurrer  is  either  general  or  special.  A  general  demurrer  lies 
only  for  defects  in  substance,  and  excepts  to  the  sufficiency  in  general 
terms,  without  showing  specially  the  nature  of  the  objection.  A  spe- 
cial demurrer  is  only  for  defects  in  form,  and  adds  to  the  terms  of  a 
general  demurrer  a  specification  of  the  particular  ground  of  exception; 
Co.  Lit.  72,  a.;  Steph.  F.  159.  Thus  if  a  defective  title  be  alleged,  it 
is  a  fault  in  substance  for  which  the  party  may  demur  generally;  but,  if 
a  title  be  defectively  stated,  it  is  only  a  fault  in  form,  which  must  be 
specially  assigned  for  cause  of  demurrer:  1  Sound,  337.  A  special  de- 
murrer is  not  necessary  for  a  defect  in  substance,  for,  by  27  El.  c.  5.  s. 
1,  and  4  Anne^  c.  16,  it  is  provided,  in  nearly  the  same  terms,  fhat  the 
judges  <<  shall  give  judgment  according  as  the  very  right  of  the  cause 
and  matter  in  law  shall  appear  unto  them,  without  regarding  any  im- 
perfection, omission,  defect,  or  want  of  form,  except  those  only  which 
the  party  demurring  shall  specially  and  particularly  set  down  and  express 
together  with  his  demurrer,  as  causes  of  the  same,''  the  latter  statute 
adding  this  proviso,  '*  so  as  sufficient  matter  appear  in  the  said  pleadings 
upon  which  the  court  may  give  judgment,  according  to  the  very  right 
of  the  cause."  A  general  demurrer  to  a  plea  in  abatement  will  in  all 
cases  suffice ;  Lloyd  v.  fFillioms,  2  M.  fy  S.  485:  it  states  that  it  is  not 
sufficient  to  quash  the  bill  or  writ,  and  prays  judgment  that  the  deft, 
may  answer  over  or  further  to  the  declaration.  If  the  pit  demur  to  a 
plea  in  abatement  as  to  a  plea  in  bar,  the  whole  action  is  discontinued: 
Carter  v.  DavieSy  I  Solk.  218,  I  Show.  255,  s.  c;  Carth.  187,  s.  c. 
To  a  plea  in  bar,  the  demurrer  is  qxiia  placitum^  fyc;  materiaqae  in 
sedem  contenta  minus  sufficiens  in  lege  existety  4^.;  unde  pro  defeetu 
sufficientis  placiti,  ^c;  petit  judicium^  SfC.;  either  for  damages  or  for 
debt  and  damages,  be,  according  to  the  nature  of  the  action:  Co.  Lit. 
71,  b.  If  the  demurrer  be  to  a  replication,  rejoinder,  &c.,  after  stating 
that  the  same  and  the  matters  therein  contained  are  not  sufficient  in  law, 
it  concludes  with  a  prayer  of  judgment  either  against  or  for  the  pit,  ac- 
cording to  the  situation  of  the  party  demurring. 
With  respect  to  the  degree  of  particularity  with  which,  under  these 
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statutes;  the  dpeoial  demurrer  muat  assign  the  ground  of  objection,  it  is 
insufficient  to  object  in  general  terms,  that  the  pleading  is  uncertain,  de- 
fective, be,  but  it  must  be  shown  specially  in  what  particular  the  form 
is  defective:  Com.  D.  Pleader^  Q.  9. 

If  the  deft  is  under  terms  of  pleading  issuably,  he  cannot  demur  spe- 
cially for  a  mere  defect  in  form,  though  he  may  for  a  defect  in  substance : 
Berry  v.  Anderson^  7  T.  S.  530;  Cuming  v.  Sharlandj  1  Easi^  411; 
JDeevejf  v.  Sopp^  2  Str.  1185.  In  the  K.  B.,  it  is  said,  such  terms  pre- 
clude a  special  demurrer  for  form  by  deft  to  any  other  subsequent 
pleadings,  2  B.  fy  P.  446,  2  Sir.  1185,  7  T.  R.  530;  but,  in  C.  P.,  it  is 
otherwise:  Betis  v.  Jipptegarth^  T.  T.  1817,  Brigh.  It  is  said,  deft, 
when  under  such  terms  cannot  demur  speciaUy,  though  for  a  defect  in 
substance:  Tiddy  478;  Blich  v.  Dymoke^  1  Bing.  379;  sed  quasrCy  and 
see  Newnham  v.  Dowdingyl  Chit.  Rep.  711. 

Effect  of. 

With  respect  to  the  effect  of  a  demurrer,  it  is  a  rule  that  a  depiurrer 
admits  all  such  matter^  of  fact  as  are  sufficiently  pleaded:  Gunr 
dry  V.  Feltham,  *1  T.  R.  334.  The  meaning  of  which  rule  [*431] 
is,  that  the  party,  having  had  his  option  whether  to  plead  or  de- 
mur, shall  be  taken,  in  adopting  the  latter  alternative,  to  admit  that  he 
has  no  ground  for  denial  or  traverse :  Staph.  161.  Thus,  in  assumpsit, 
stating  a  grant  of  a  thousand  trees,  to  be  cut  down  in  three  years,  and 
that,  having  cut  down  eight  hundred,  the  deft  promised  to  allow  him  to 
.cut  down  the  remaining  two  hundred  if  he  would  not  cut  them  down 
then;  to  which*  the  deft  pleads  that  he  had  cot  down  the  thousand  trees 
before  the  promise,  the  pit  demurs,  the  demurrer  is  a  confession  that 
he  had  cut  down  the  thousand  trees  before  the  promise:  R.  Yelv.  195< 
So,  in  covenant,  if  the  deft  plead  covenants  performed,  and  the  pit* 
reply,  assigning  a  breach,  to  which  the  defendant  demurs,  the  deft,  by 
his  demurrer,  confesses  the  breach  and  contradicts  his  own  plea :  Speccot 
T.  Sheresy  Cro.  El.  829.  In  debt  on  a  bond,  conditioned  to  pay  if  A. 
died  without  issue  living,  the  deft  pleads  that  A.  died  having  issue  liv- 
ing, apud  B.,  and  the  pit  demurs  fqr  want  of  a  good  venue,  the  demur** 
rer  admits  that  A.  had  issue  living  at  the  time  of  his  death:  R.  By.  15,  a. 
So,  in  debt  on  bond  conditioned  to  pay  within  twenty  days  after  the  re- 
turn of  a  ship,  or  at  the  end  of  eighteen  months,  the  deft  pleads  that  the 
ship  returned  within  eighteen  months,  and  that  he  paid  within  twenty 
days  after,  and  the  pit  replies,  traversing  the  payment,  to  which  the 
deft  demurs,  the  demurrer  admits  the  breach,  and  it  was,  therefore,  hold- 
en,  that  the  pit.  should  recover:  6  Mo.  349;  Com.  D.  Pleader ^  Q.  5. 

It  is  a  rule,  that,  on  demurrer,  the  court  will  consider  the  whole  re* 
cord,  and  give  judgment  for  the  party  who,  on  the  whole,  appears  to  be 
entitled  to  it :  Le  Bret  v.  Papillony  4  Eastj  502.  Thus,  on  demjirrer 
of  the  replication,  if  the  court  think  the  replication  bad,  but  perceive  a 
substantial  fault  in  the  plea,  they  will  give  judgment,  not  for  the  deft, 
but  the  pit,  Jinon.  2  Wils.  150,  provided  the  declaration  be  good;  but 
if  the  declaration  also  be  bad  in  substance,  then  upon  the  same  principle, 
judgment  would  be  given  for  the  deft.:  5  Rep.  29,  a.)  Steph.  PI.  162. 
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Precedents. 


GMkRAL  DIHURBSB  TO  A  DZCLASATIOV. 

'    Id  the  K.  B.  (or  C.  P.  or  Ezch.)  Temiy  9  6«o.  4. 

C.  D. )     Antf*  the  said  deft.,  bj ,  hii  attorney,  comes  and  defends  the  wrong:  >n<l  >o* 

ats.  ?  jary,  when,  &c.;  and  says  that  the  laid  declaration  (pTf  "  the  said  —  count,  of  the 
A.  B.  )  said  declaration"),  and  the  matters  therein  contained,  in  manner  and  form  as  the 
same  are  abo?e  stated  and  set  forth,  are  not  snfficient  in  law  for  the  said  pit.  to  have  or  main- 
tain his  aforesaid  action  thereof  ag^ainst  him,  the  said  deft.,  and  that  he,  the  said  deft.,  is  not 
bound  by  law  ^  answer  the  same,  and  this  be  is  ready  to  rerify ;  wherefore,  for  want  of  a 
sufficient  declaration  (or,  **  by  reason  of  the  insufficiency  of  the  said count**)  in  this  be- 
half, the  said  deft,  prays  judgment,  and  that  the  said  pit.  may  be  barred  from  haTing  orinaio- 
taining  his  aforesaid  action  thereof  against  him,  &c.  (^  tpecial  demurrer  ii  the  uane  as  th» 
above  form  io  the  end,  concluding  thus:)  And  the  said  deft.,  according  to  the  form  of  tbe 
statute  in  such  case  made  and  provided,  states  and  shows  to  the  court  here,  the  following 

causes  of  demurrer  to  the  said  declaration  (or^ "  the  said count  of  the  said  declaration"); 

that  is  to  say,  that  {here  set  forth  the  causes  of  demtarrert  and  conclude  thus :)  and  also,  further, 

the  said  declaration  {or,  "  said count  of  the  said  declaration")  is,  in  other  lespects,  bad, 

informal,  and  insufficient,  &c. 

OXMinUlER  TO  A  PLXA  IH  ABATEMINT. 

In  the  K.  B.  (or  C.  P.,  or  Excq.)  term,  9  Geo.  4. 

^   B.  >     And  the  said  pit.,  as  to  the  plea  of  the  said  deft.,  by  him  above  pleaded,  saitb,  that 

V.     >  the  said  plea,  and  the  matters  therein  contained,  in  manner  and  form  as  the  same  are 

C.  D.  )  abofe  pleaded  and  set  forth,  are  not  sufficient  in  law  to  quash  the  writ  aforesaid  of 

him,  the  said  pit.  {or  as  the  jtroffer  of  *  judgment  in  the  plea  in  abatement  may  be); 

r*4321    SLod  that  the  said  pit.  is  not  bound  by  law  to  answer  the  same ;  and  this  he  is  ready 

to  verify.   Wherefore,  for  want  of  a  sufficient 'plea  in  this  behalf,  he,  the  said  ph., 

prays  judgment,  &c.,  and  that  his  writ  aforesaid  may  be  adjudged  good,  and  that  the  said 

deft,  may  further  answer  thereto,  &c. 

DIMVRRXR  TO  A  7LBA  H  BAB* 

In  the  K.  B.  (or  C. P.,  or  Excq.)  Term,  9  Geo.  4. 

And  the  said  pit.,  as  to  the  said  plea  of  the  said  deft.,  by  him,  (secondly)  above  pleaded, 
saith,  that  the  same,  and  the  matters  therein  contained,  in  manner  and  form  as  the  same  are 
above  pleaded  and  set  forth,  are  not  sufficient  in  law  to  bar  or  preclude  him,  the  said  pit. 
from  having  or  maintaining  his  aforesaid  action  thereof  against  him,  the  said  deft.,  and  that 
he,  the  said  pH.,  is  not  bound  by  law  to  answer  the  same ;  and  this  he,  the  said  ptt.,  is  ready 
to  verify.  Wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  he,  the  said  pit.,  prays  judg- 
ment and  his  damages,  by  reason  of  the  not  performing  of  the  said  several  promises  and  ua- 
dertakings  in  the  said  declaration  mentioned,  to  be  adjudged  to  him,  &c. 

BXXUBRBB  TO  AB  AVOWBT  OB  COONISAITCB. 

And  fie  said  pit.  saith,  that  the  said  avowry  or  cognisance  of  the  said  deft.,  and  the  matten 
therein  contained,  in  manner  and  form  as  the  same  are  above  pleaded  and  set  forth,  are  not 
sufficient  in  law  for  the  said  deft,  to  avow  or  acknowledge  the  taking  of  the  said  cattle,  in  the 
said  declaration  above-mentioned,  in  the  said'place  in  which,  &c.,  to  be  just;  and  that  he,  tbe 
said  pit.,  is  not  bound  by  law  to  answer  the  same ;  and  this  he,  the  said  pit.,  b  ready  to  verify. 
Wherefore  he  prays  judgment  and  his  damages,  by  reason  of  the  taking  and  unjustly  detain- 
ing «f  the  said  cattle  to  be  adjudged  to  him,  &c. 


'  GXBXBAL  DBHUBBBR  TO  A  BBPLIOATIOB. 

In  the  K.  B.  (or  C.  P.,  or  Eztfq.)  Term,  9  G«o.  4. 

C«  D.  )  And  the  said  deft,  saith,  that  the  said  replication  of  the  said  pit  to  the  said  (se- 
ats. >  cond)  plea  of  him,  the  said  deft.,  and  the  matters  therein  contained,  in  manner  and 
A.  B.  )  form  as  the  same  are  above  pleaded  aYid  set  forth,  are  not  sufficient  in  law  for  the 
said  pit  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  the  said  deft.,  and 
that  he,  the  said  deft.,  is  not  bound  by  the  law  of  the  land  to  answer  tbe  same ;  and  fhk  he, 
the  said  deft.,  is  ready  to  verify.  Wherefore,  for  want  of  a  sufficient  replication  in  this  be- 
half, he,  the  said  deft.,  prays  judgment  if  the  said  pit.  onght  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  &c. 

.  DEMURRKB  TO  A  PLBA  IB  BAB  TO  A  COOVI8AIICX. 

And  the  said  deft,  saith,  that  the  said  plea  in  bar  of  the  said  pit  to  the  said  cognisance  of 
him,  the  said  deft.,  and  the  matters  in  the  said  plea  in  bar  contained,  art  not  rafficient  in 
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law  to  bar  h!tt,  the  %0H  deft^  from  havinip  a  retarn  of  the  said  cattlo,  and  that  be,  the  itid 
deft:,  if  not  bodflll  by  the  law  of  the  land  to  answer  the  same;  and  this  he,  the  said  deft.,  if 
ready  to  verify. '  Wherefore,  for  want  of  a  sufficient  plea  in  bar  in  this  behalf,  he,  the  said 
deft.,  as  liefore,  prays  Jodgment  and  a  return  of  the  said  eattle,  together  with  his  damages, 
costs,  and  charges,  by  him  in  this  behalf  expended,  according  to  the  form  of  th«  statute  in 
such  case  jnada  and  provided,  to  be  adjudged  to  him,  &c. 


in  ti 
A.  B.) 

C.  D.)i 


JOIVDER  lir  DBUORRKR  TO  ▲  DKCLAAATIOII. 

In  the  K.  B  (or  C  P.,  or  Ezcq.)  — ^  Term,  9  Geo.  4. 

^  ')     And  the  said  pit.  saith,  th«t  the  said  declaration  (or,  «  said  ^^  count"),  and  tha 
>  matters  therein  contained,  in  manner  and  form  as  the  same  are  above  stated  and 
j  set  forth,  are  sufficient  in  law  for  him,  the  said  pit.,  to  have  and  maintain  his  afore- 
said action  thereof  against  him,  the  said  deft.,  and  the  said  pit.  is  ready  to  verify  and  prove 
the  same,  as  the  court  here  shall  direct  and  award.    Wherefore,  inasmuch  as  the  said  deft. 

hath  not  answered  the  said  declaration,  (or,  **  said count"),  nor  hitherto,  in  any  mah- 

ner,  denied  the  same,  the  said  pit.  prays  judgment  and  his  damages,  by  reason  of  the  not 
performing  of  the  said  several  promises  and  oodertaliings  (as  the  form  of  action  u:  tee  eon- 
dunon  in  replieati4nUfpostf**Replieation")f  in  the  said  declaration  mentioned,  to  be  ad- 
judged to  bim,  &c. 

JOIXDXR  IV  DBMVRRXR  TO  PLIA  IV  ABATIMRVT.  \_    4i>i| j 

Inthe'K.  B  (orC.  P.,  orExcq.)    -  Term,  9  Geo.  4. 

C.  D.  f  And  the  said  deft,  saith,  that  his  said  plea,  by  him  above  pleaded,  and  the  matter 
ats.  >  therein  contained,  in  manner  and  form  as  the  same  are  above  pleaded  and  set  forth, 
A.  B.  )  are  sufficient  in  law  to  quash  the  aforesaid  writ  of  the  said  pit.  (or  according  to  the 
prefer  of  judgment  in  the  plea)  ;  which  said  plea,  and  the  matters  therein  contained,  he,  the 
said  deft.,  is  ready  to  verify  and  prove,  as  the  said  court  here  shall  direct  and  award. 
Wherefore,  inasmuch  as  the  said  pit.  hath  not  answered  the  said  plea,  nor  hitherto,  in  any 
manner,  denied  the  same,  the  said  deft.,  as  before,  prays  judgment  of  the  said  writ,  and  that 
the  same  may  be  quashed,  kc. 


JOIVDXR  IV  DSMVRRSR  TO  A  PLXA  IV  BAB. 

In  the  K.  B.  (or  C.  P.,  or  Ezcq.)  Term,  9  Geo.  4. 

C.  D.  >  And  the  said  deft,  saith,  that  his  said  plea,  by  him  (secondly)  above  pleaded,  and 
ats.  >  the  matters  therein  contained,  in  manner  and  form  as  the  same  are  above  pleaded 
A.  B.  )  and  set  forth,  are  sufficient  in  law  to  bar  and  preclude  the  said  pit.  from  having  or 
maintaining  his  aforesaid  action  thereof  against  him,  the  said  deft.,  and  that  he,  the  said 
deft.,  is  ready  to  verify  and  prove  the  same,  as  the  said  court  here  shall  direct  and  award. 
Wherefore,  inasmuch  as  the  said  pit.  hath  not  answered  the  said  plea,  nor  hitherto,  in  any 
manner,  denied  the  same,  the  said  deft,  prays  judgment,  and  that  the  said  pit.  may  be  barred 
from  having  or  maintaining  his  aforesaid  action  thereof  against  him,  the  said  deft.,  Ik. 

JOIHDKR  TO  A  DEMURRER  TO  A  PLXA  IV  BAR  IV  RXPLXViH. 

And  the  said  pit.  saith,  that  the  said  plea  in  bar  of  him,  the  said  pit.,  to  the  said  cognisance 
of  the  said  deft.,  and  the  matters  in  the  said  plea  in  bar  contained,  are  sufficient  iir  iaw  to 
bar  him,  the  said  deft.,  from  having  a  return*  of  the  said  cattle ;  and  which  said  plea  fn  bar, 
and  the  matters  therein  contained,  he,  the  said  pit.  is  ready  to  verify  and  prove,  as  the  court 
here  shall  direct  and  award.  And,  because  the  said  deft,  hath  not  answered  the  said  plea  in 
bar,  nor,  in  any  manner,  denied  the  same,  he,  the  pit,  as  before,  prays  judgment  and  his 
damages,  on  occasion  of  the  taking  and  unjustly  detaining  of  the  said  cattle,  to  be  adjudged 
to  hiro^  &LC. 

h 


DEPOSITIONS. 

See  "  Admissions/' 41;  "Affidavit;"  ^^Bawkrupt,"  24Sj 
"Chancery,"  354. 

-0©©- 


DESCENT. 
See  "  Ejectment  by  Heir,"  457.     "  Pedioree/' 


(  502  ) 
DETINUE. 

Nature  and  Fobk  07  Rsmxdt^  433. 
Form  of  Pleadings,  434. 
Precedents,  ib. 
EviDEKCEy  435. 


Nature  and  Form  of  Remedy . 

Betintte  lies  upon  a  purchase,  bailment,  or  finding  for  the  reeorery 

of  goods  in  specie,  or  damages  for  detaining  them;  and  this  ac- 

1^*434]  tion  is  the  *only  remedy  by  suit  at  law  for  the  recovery  of  t 

personal  chattel  in  specie^  unless  in  those  cases  where  the  party 

*  can  regain  possession  by  replevin  :  3  BL  Com.  146,  152  ;  Willes^  120; 

*  Oo,  Z>.  Detinue^  A.  F.  N.  B.  138.  It  has  been  supposed  it  does  not 
lie  for  goods  tortiousfy  obtained  by  deft.:  see  3  BL  Com.  152;  sed 
vide  Sir  W.  Jones,  173 ;  Mod.  122 ;  1  Chit.  PI.  112.  The  gist  of  the 
action  is  the  wrongful  detainer,  and  not  the  original  taking:  3  BL  Com. 
132.  The  goods  sought  to  be  recovered  must  be  capable  of  being  iden- 
tified by  some  means :  thus,  it  does  not  lie  for  money  unless  in  a  bag : 
Co.  Lit.  286,  b.;  Com.  D.  Detinue,  B.  C.  It  lies  for  title-deeds  and 
charters,  2  Saund.  47,  a.,  Com.  D.  Detinue,  A.  It  does  not  lie  for 
real  property,  Cro.  J.  39.  The  pit  must  have  the  same  title  in  the  pro- 
perty to  support  this  action  as  he  needs  have  in  trover :  Bee  post,  '<7Vo- 
»«i,**  and  Phillips  v.  Robinson,  12  Moo.  Rep.  308. 

Debt  and  detinue  may  be  joined  in  the  same  declaration,  2  Saund. 
in,  b.,  Bro.  Joinder  in  Actions,  97;  and,  in  some  eases,  this  renders 
detinue  a  very  advantageous  form  of  remedy.  Thus,  when  a  deft  has 
in  his  possession  personal  property  formerly  of  the  pit,  and  it  be  doubt- 
ful whether  a  contract  by  the  deft  for  the  purchase  thereof  can  be 
proved,  it  is  advisable  to  insert  a  count  in  debt  for  goods  sold,  and  ano- 
ther count  in  detinue,  that  the  pit.  may  recover  on  one  ground  or  the 

*  othe^:  see  2  Chit.  PL  594,  n.  a. 

Form  of  Pleadings. 

Declaration."]  The  venue  is  transitory:  Com.  D.  Action  n.  6.  The 
day  stating  the  delivery  to  deft  is  immaterial.  Much  certainty  and  ac- 
curacy are  necessary  in  the  description  of  the  things  demanded,  and 
greater  than  in  trover  or  replevin ;  2  Saund.  74,  a.  A.;  Kettle  v.  Brom- 
sail,  fVilles,  120.  It  is  unnecessary,  however,  to  state  the  date  of  the 
deed:  1  Wils.  116.  Where  the  action  is  for  several  articles,  the  value 
of  each  need  not  be  stated  separately  in  the  declaration,  though  the  jury 
should  sever  the  value  of  each  by  their  verdict:  2  W.  BL  R.  853;  S.  N.  P* 
670;  Com.  D.  Pleader,  2  X.  2.  The  contract  of  bailment,  if  any,  should 
be  truly  stated.  Where  there  has  been  a  special  bailment  it  is  proper  to 
declare  in  one  count,  at  least,  on  the  bailment,  1  N.  R.  146,  and  to  state 
a  special  request  to  redeliver:  Willes,  120;  5  TT  J?.  409.  In  other  cases, 
it  is  8u£Bcient,  however,  to  declare  upon  the  supposed  finding,  which  is 
not  traversable :  Doc.  PL  124.  It  seems  an  averment  of  a  special  request 
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to  redeliver  is  necessary:  tFilleSj  118;  5  T.  S.  409.  Sufficient  damages 
should  be  inserted  to  cover  the  real  value  of  the  goods:  Cro.  J.  628; 
Com.  D.  Pleader  J  2  X.  12. 

The  general  issue  in  detinue  is  non  detinetj  and  under  which  the  deft, 
may  bring  evidence  of  a  gift  from  the  pit',  or  any  other  defence  which 
proves  that  the  deft,  does  not  detain  the  pit's  goods ;  but  the  deft,  must 
plead  specially  that  the  goods  were  pawned  to  him  for  money  Temaining 
unpaid:  Co.  Lit  283.  A  lien  must  also  be  pleaded  specially:  1  Chit. 
PI.  113. 


Precedents. 

•f 

OOXXIVCIXBHT  OV  BBCKABATIOir  IV  X.  B. 

EUeDboroag^h.  —  Term,  9  Geo.  4. 

— »~  (venue)  to  wit.  A.  B.  .complainB  of  C.  D^  bein|^  in  the  custody  of  the  manhal  of 
the  Marshalsea  of  our  lord  the  now  kin^i  before  the  kin^  himself,  of  a  plea,  that  he  render 
to  the  laid  A.  B.  certain  goods  and  chattels  (off  <'  deeds  and  writin(^,"  according  to  ihe/ael), 
of  i^reat  Talue,  to  wit,  of  the  falne  of  £— ,  of  lawful,  Ik.,  which  he  unjastljr  detaiai  from 
him,  for  that,  8z€. 

Tm  LXKB  IV  c.  p. 
In  C.  P.  the  form  rang :  "  C.  D.  was  sammoned  to  answer  A.  B.  of  a  plea,  that  he  render 
to  the  said  A.  B.  certain  goods  and  chattels,  (oTf  "  deeds  and  writings"),  of  great  value,  to 
wit,  &c.,  which  he  unjostly  detains  from  him ;  and  thereupon  the  said  A.  B.,  by  £.  F.,  his  at- 
torney, complains  against  the  said  C.  D.,  for  that  whereas,  8ic." 

BEGLABATIOV  IK  DBTIVUB  OV  A  BAICXBVT  TO  BBBBUTEB  OV  BSaVEBT. 

*For  that  whereas  the  said  pit.,  heretofore  to  wit,  on  {any  day)f  &c.,  at  (ve-  rmkafn 
ntie),  &c.,  deOirered  to  the  said  deft,  certain  goods  and  chattels,  to  wit,  &c.  {de^  f  4a61 
aertfts  the  property  fuUy),  of  the  said  pit,  of  great  Talue,  to  wit,  of  the  value  of 
£ —  (intert  enough)^  of  lawful  money  of,  be.,  to  be  redelivered  by  the  said  deft,  to  the  said 
pit,  when  he,  the  said  deft.,  should  be  thereunto  afterwards  requested.  Tet  the  said  deft., 
although  he  was  afterwards,  to  wit,  on,  &c.,  aforesaid,  at,  &c.  aforesaid,  requested  by  the 
said  pit.  so  to  do,  hath  not  as  yet  delivered  the  said  goods  and  chattels,  or  any  of  them,  or  any 
part  thereof,  to  the  said  pit.,  but  hath  hitherto  wholly  neglected  and  refused,  and  still  doth 
neglect  and  refuse,  so  to  do,  and  still  unjustly  detains  the  same  from  the  said  pit.,  to  wit,  at, 
&c.,  aforesaid.  And  whereas,  also,  the  said  pit.,  heretofore,  to  wit,  on,  &c.,  aforesaid,  at, 
&c.,  aforesaid,  was  lawfully  possessed  of  certain  other  goods  and  chattels,  to  wit.^oodsand 
chattels  of  the  like  ivimber,  quantity,  quality,  description,  aud  value,  as  those  in  the  said  first 
count  mentioned,  as  of  his  own  property  ;  and,  being  so  possessed  thereof,  he,  the  said  pit., 
afterwards,  to  wit,  on,  &c.,  aforesaid,  at,  &c.  aforesaid,  casually  lost  the  said  last-mention- 
ed goods  and  chattels  out  of  his  possession  ;  and  the  same  afterwards,  to  wit,  on,  &c.,  afore- 
said, at,  &c.  aforesaid,  came  to  the  possession  of  the  said  deft,  by  finding.  Yet  the  said  deft., 
well  knowing  the  said  last-mentioned  goods  and  chattels  to  be  the  property  of  him,  the  said 
pit.,  and  of  right  to  belong  and  appertain  to  him,  hath  not  as  yet  delivered  the  said  last- 
mentioned  goods  and  chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  pit., 
although  often  requested  so  to  do,  but  hath  hithei^to  wholly  refused  so  to  do,  and  hath  detain- 
ed, aud  still  doth  detain,  the  same  from  the  said  pit.,  to  wit,  at,  &c.,  aforesaid,  to  the  dam 
age  of  the  said  pU.  of  £-— ;  and  therefore  he  brings  his  suit,  &c. 

THB  UKB  or  BBBT  AVB  BBTIWB  IV  THB  BAXB  BECLABATIOV. 

^-«-^—  fo  wit.  A.  B.  complains  of  C.  D.,  being,  &tc.,  of  a  plea,  that  he  render  to  the 
said  A.  B.  the  sum  of  £— ,  of  lawful,  &c.,  which  he  owes  to,  and  unjustly  detains  from  him; 
and  also  that  he  render  to  him,  the  said  A.  B.,  certain  goods  and  chattels  (according  to  the 
fact),  of  him,  the  said  A.  B.,  which  he  unjustly  detains  from  him,  for  that  whereas  {here  insert 
the  counts  in  debt,  and  the  eonclusionf  to  the  words  **  to  the  damage,'*  ^.;  and  then  insert  the 
counts  in  detinue  for  the  chaUelt,  4^.  as  in  the  preceding  precedent,  to  the  end,  and  eonelwUf 
"to  the  damage,"  &c.) 
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In  the  K.  B.  (or  C.  P.,  or  Excq.;  '  Term,  9  Geo.  4. 

C.  D.  )     And  the  said  deft.*  by  ,  his  attorney^  comes  and  defends  the  wrong  and  tn- 

ats.  >  jary^  when,  &€.,  and  saith  that  he  doth  not  detain  the  said  goods  and  chattels  (ac' 
A.  B. )  cwding  to  th*fae^)  irt  the  said  declaration  specified,  or  any  part  thereof,  in  manner 
and  form  as  the  said  pit.  hath  aboT^  thereof  complained  against  him ;  and  of  thu  he,  the  said 
deft,  puts  himself  upon  the  country,  &c. 


Evidence. 

The  pit.  must  prove,  Ist,  his  property  in  the  goods;  and,  2d|  the  de- 
tainer by  the  deft. 

1.  As  to  the  proof  of  property  in  the  goods.  The  evidence  is  similar 
to  that  in  trover;  and  any  person,  who  has  the  absolute  or  general  pro- 
perty in  goods,  and  the  right  to  immediate  possession,  may  support  this 
action:  see  post ^  ^^  Trover. ^^  An  heir  may,  therefore,  support  this  action 
for  an  heir-loom,  Bro.  M.  Detinue j  pi.  30;  and,  where  A.  delivers 
goods  to  B.,  to  deliver  them  to  C,  the  latter  may  support  detinue  against 
B.;  for  the  property  is  vested  in  him,  by  the  delivering  to  B.  for  his 
use:  1  RoL  M.  606.  But,  if  there  be  no  immediate  right  of  possession, 
and  pit.'s  interest  be  in  reversion,  he  cannot  support  detinue:  Gordon  v. 
Harper^  7  T.R.^\  Pain  v.  fVhittaker,  R.  if  M.  100.  So,  it  may  be 
supported  by  one  who  had  the  special  property;  as,  a  bailee,  he.  Title- 
deeds  go  with  the  estate ;  and,  if  the  pit,  having  deposited 
[^436]  them  with  deft,  assign  his  ^interest  or  estate,  he  cannot  sue:  4 
Bing.  106.  If  a  person  detain  the  goods  of  a  feme  coverte, 
which  came  to  his  hands  before  the  marriage,  the  husband  alone  may 
maintain  detinue,  because  the  law  transfers  the  property  to  him,  and  the 
detainer  is  the  cause  of  action:  B.  N.  P.  50.  Where  A.  delivers  goods 
to  B.,  who  loses  them,  and  D.  finds  them,  and  delivers  them  to  J.  S., 
who  has  a  right  to  them,  A.  cannot  niaintain  detinue  against  D.;  for  he  is 
not  privy  to  the  delivery  by  A.:  2  Danv.  511;  B.  N.  P.  51. 

Detainer  by  Defendant.}  The  pit  must  prove  an  actual  possession 
of  the  goods  by  the  deft.,  2  Rol.  Jib.  703;  fVilkins  v.  Despardj  5  T. 
R,  112  ;  as  the  gist  of  this  action  is  the  wrongful  detainer,  and  not  the 
origiDal  taking:  3  Bla.  Com.  152.  Therefore,  detinue  cannot  be  sup- 
ported against  the  executor  of  a  bailee,  if  it  appear  in  evidence  that  he 
has  destroyed  the  chattel,  B.  N.  P  50;  and,  where  there  are  several 
executors,  and  one  only  has  possession,  the  pit  will  be  nonsuited,  un- 
less it  be  against  him  alone :  Bro.  Jib.  Detinue^pL  19.  In  detinue  for 
a  bond  for  J6100  upon  bailment,  if  deft  plead  that  he  did  not  receive  a 
bond  for  such,  and  it  is  found  that  he  received  a  bond  for  a  greater  sum, 
there  must  be  a  verdict  for  the  deft.;  because  the  bond  ia  not  the  same 
as  that  which  the  pit  demands:  2  Rol.  Jib.  703;  see,  further, /k»^ 

•  Damages^  Value^  S^c.']  The  language  of  the  judgment  being  in  the 
alternative,  that  the  pit  do  recover  the  goods  or  the  value  thereof,  it  is 
incumbent  on  the  jury  to  find  the  value  of  every  particular  thing  de- 
manded ;  and,  if  they  give  damages  and  costs,  and  no  value,  the  defect 
cannot  be  supplied  by  a  writ  of  inquiry:  Cheney'i  case^  10  Rtp.  119; 
1  Selto.  N.  P.  670}  post,'* Trover." 
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DEVISE. 
See  '<  Ejbcthsnt  bt  Dbviseb/'  458. 


DISCLAIMER. 
See  ^  Ejectment  by  Devibse/'  458. 
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Fork  ov  Remedy  fob,  437. 

FoBM  OF  Pleadings,  438. 

Precedents,  ib. 

Evidence  for  Plaintiff,  in  general^  442. 

In  case  for  Distress,  far  Excessive  Distress,  443. — For  not 
selling  at  best  price,  ib. — For  not  removing  the  Goods  after 
five  Days,  ib, — For  selling  Distress  within  five  Days,  ib, — 
For  Distraining  Beasts  cf  Ploi^gh,ib. — For  refusing  to  re- 
store Goods  after  Tender  qf  Bent,  fyc,  444. 


Form  of  Bemedy.  [*437] 

By  the  common,  law  any  irregularity  committed  in  the  proceedings 
of  a  distress  rendered  the  party  a  trespasser  ab  initio;  and  it  is  still  so 
in  distresses  for  damage  feasant  But,  in  the  case  of  a  distress  for  rent, 
the  law  has  been  entirely  changed  by  11  G.  2,  c.  19,  which  enacts  that  a 
subsequent  irregularity  will  not  render  the  party  a  trespasser  ab  initio^ 
or  subject  him  to  an  action  of  trespass  or  trover:  and  case  is  the  proper 
remedy  in  these  and  most  other  instances  of  irregularity,  in  the  taking, 
or  sale,  or  disposal  of  a  distress :  Wallace  v.  King,  1  H.  BL  13.  Tres- 
pass' or  trover  is  a  proper  form  in  all  cases  where  the  distress  is  wholly 
illegal.  Ether  ton  v.  Popplewell,  1  East,  139,  tnd  where  there  has  beea 
an  excessive  distress,  if  it  appear  upon  the  face  of  the  record  to  be  so 
very  excessive,  that  the  distrainer  must  be  considered  as  a  trespasser  for 
taking  it :  as,  in  distraining  six  ounces  of  gold  and  a  hundred  ounces  of 
silver  for  the  sum  of  6«.  8^.;  for  here  the  excess  was  not  only  palpable^ 
but  specific :  Crowther  v.  Bamsbottom,  7  T.  B.  658.  So,  if  an  ex- 
cessive distress  be  abused,  that  is  a  separate  cause  of  action,  Lynne  v. 
Wroody,  2  Sir.  851 ;  or,  if  to  such  distress  be  addded  any  other  distinct 
trespass,  as  that  of  turning  the  pit  out  of  his  house,  for  such  additional 
act  an  action  of  trespass  will  lie:  Etherton  v.  Popplewell,  1  East,  139. 
But,  in  general,  the  remedy  to  be  pursued  for  an  excessive  distress  must 
now  be  wholly  founded  on  the  statute  of  52  H.  2,  c.  4,  3  Lev.  48,  2 
Inat,  104,  131,  2'  Str.  851;  and  trespass  or  trover  are  not  in  general 
maintainable  for  it  For  driving  or  impounding  of  a  distress  contrary 
to  the  directions  of  the  stat.  1  and  2  PA.  if  M.  c.  12,  the  remedy  must 
be  on  that  act;  for,  where,  in  an  action  of  trespass  brought  for  taking  of 
cattle,  in  which  the  deft  pleaded  damage  feasant  and  an  impounding 

Vol.  I.  64 
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^  within  three  miles,  and  the  pit  replied  that  the  impounding  was  in  an- 
other county,  the  court  held  it  a  departure,  because  the  declaration  was 
founded  upon  the  common  law,  and  the  replication  upon  a  statute;  ob- 
serving that,  it  being  a  statutory  offence,  the  pit  ought  to  have  brougiit 
his  action  upon  the  statute :  3  Lev.  48.  And,  in  a  later  case,  where,  on 
a  justification  for  impounding  cattle  damage  feasant,  it  appeared  that  the 
impounding  was  in  another  county,  the  court  held  that  it  did  not  make  the 
distrainer  a  trespasser  a&tmY/o,  although  it  subjected  him  to  the  penalties 
of  the  statute:  Gimbart  v.  Pelah,  2  Sir.  1272.  Case  does  not  lie  for 
detaining  cattle  distrained  damage  feasant,  where  tender  of  sufficient 
amends  was  made  after  the  cattle  had  been  impounded :  Sheriff  v,  JameSy 
1  Bing,  341.  An  indictment  or  information  will  not  lie  for  an  exces- 
sive distress:  Rex  v.  Lesinghamy  1  Lev.  299  ;  1  Ld,  Raym.  193,  a.e. 

The  pit  has  frequently  the  option  of  declaring  in  case  or  trespass. 
Thus  where  a  distress  has  been  made  for  rent,  and  there  is  no  rent  due^ 
trespass  or  case  may  be  supported  on  the  2  W,  fy  M.  c.  S\  and  so,  where 
a  distress  is  made  after  a  tender  of  the  rent,  and  there  has  been  no  sub- 
sequent demand :  Branscomb  v.  Bridges^  \  B.fy  C.  145;  2  D.  Sf  R. 
256, «.  c;  3  Stark.  171,  s.  c.  So,  if  the  party  turn  the  pit  out  of  posses- 
sion, or  continue  in  possession  an  unreasonable  time,  more  than  five  days, 
trespass  or  case  lies.  Ether  ton  v.  Fopplefoelly  1  East^  139,  Winter* 
bourne  v.  Morgan,  11  Easty  395,  Messing  v.  Kemble,  2  Camp.  115, 
Pitt  V.  Sheuj,  \  B.  9f  A.  208;  so,  where  a  party  taking  a  distress,  da- 
mage feasant,  has  been  guilty  of  any  irregularity,  making  him  a  tres- 
passer aft  initio:  8  Co.  146;  Bac.  Jib.  Trespass^B.  The  proprietor  of 
cattle,  wrongfully  distrained  damage  feasant,  who  has  paid  money  for  the 
purpose  of  having  them  redelivered  to  him,  cannot  recover  back  that 
money  in  an  action  of  assumpsit;  because  such  mode  of  proceeding  would 
impose  great  difficulties  on  the  deft,  by  not  apprising  him  of  what  he  was 

to  defend  :  he  should  sue  in  trespass,  replevin,  or  trover:  Zin- 
[*438]  don  V.  Hoopery  Cowp.  414;  *Shipunckv.  Blanchard,  6  21  R. 

298.  The  person  whose  goods,  however,  are  wrongfully  dis- 
trained may  pay  the  sum  demanded,  in  order  to  redeem  his  goods;  and, 
after  they  are  in  his  poflBession,  bring  trover  against  the  distrainer  for 
the  unlawful  taking :  ib. 

Form  of  Pleadings. 
The  general  rules  as  to  declarations  in  trespass  or  case  will  here  apply : 
see  those  titles.  The  venue  is  transitory.  In  an  action  on  the  case  of 
an  illegal  or  irregular  distress,  the  particular  grievance  is  specified  in  the 
declaration,  according  to  the  nature  of  the  facts.  In  an  action  on  the 
case  for  the  illegal  distress,  it  seems  to  be  sufficient  to  allege  in  the  de- 
claration that  the  distress  was  made  for  rent  supposed  to  be  due  upon  a 
certain  demise  before  then  made  by  the  deft,  to  the  pit,  without  speci- 
fying the  particulars  of  the  demise  itself,  and  to  state  generally  that  it 
was  taken  for  and  in  the  name  of  a  distress,  without  adding  for  rent  ar- 
rear:  Solter  v.  Brunsdeny  4  Mod.  231.  The  declaration  in  general 
avers  a  certain  sum  as  due  for  rent;  but  proof  as  to  the  precise  sum  is 
unnecessary:  Sells  v.  Hoare,  1  Bing.  401.  A  variance  in  the  description 
of  the  premises  would  be  fatal:  2  Moo.  587.    On  the  51  H.  3,  e.  4,  for 
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distraining  beasts  of  the  plough,  and  the  declaration  need  not  show  that 
there  was  a  sufficient  distress  of  other  ^oods:  Dyer^  312;  Sid.  348. 
Where  the  pit  declared  on  2  P.  4*  M,  c.  12,  for  a  distress  taken  in  a 
hundred  in  one  county,  and  driven  six  miles  out  of  the  county,  without 
averring  that  it  was  more  than  three  miles  from  the  hundred  in  which 
the  taking  was,  even  after  verdict,  the  judgment  seems  to  have  been  ar- 
rested, upon  the  ground  of  its  not  necessarily  appearing  to  be  an  offence 
within  the  statute ;  because  the  hundred  might  have  have  extended  into 
both  counties:  Anon.  Godboltj  11.  In  declaring  on  51  H.  3,^.  4,  in 
an  action  on  this  statute,  it  is  necessary  to  show  upon  the  face  of  the  re- 
cord that  the  distress  is  excessive ;  for  otherwise  it  does  not  sufficiently 
appear  to  the  court  to  be  a  case  within  the  act :  Bex  v.  Ledgingham,  1 
Mod,  288.  The  declaration  for  taking  a  distress  for  more  rent  than  was 
due  should  be  framed  on  the  common  law.  If  the  distress,  was  excessive^ 
it  should  be  framed  on  the  52  If.  3,  c.  4;  Lynne  v.  Moody,  2  Sir. 
851;  fVoodcroft  v.  Thompson,  3  Lev.  48.  In  declaring  on  the  equity 
of  the  2  fV.  €r  M.  c.  5,  for  selling  the  distress  within  the  five  days,  it  is 
not  necessary  to  aver  that  deft  gave  notice  of  the  taking:  Lutw.  214. 


Precedents. 

FOR  DISTRAINIirO  FOR  MORE  RENT  TBAR  WAS  Dtl. 

For  that  whereas  the  said  pit.,  before  and  at  the  time  of  the  comniittio^  of  the  prierance 
hereinafter  next  mentioned,  held  and  occupied  certain  premitet,  with  the  appurtenances, 
situate  and  being  in  the  connty  of  "  '  ,  as  tenant  thereof  to  the  said  deft,  (or  E.  F.),  at 
and  under  a  certain  rent,  therefore  payable  by  the  said  pit.  to  the  said  defl.  (or  E.  F.),  to 
wit,  at  {vtuiu).  Yet  the  said  deft.,  contriving  and  intending  wrongfully  and  unjustly  to  in- 
jure and  aggrieve  the  said  pit.  in  this  behalf,  heretofore,  to  wit,  on,  &c.  (day  oficJcing^  or 
about  U)t  at,  &c.,  aforesaid  (venue)  ^  falsely  and  maliciously  pretending  that  a  certain  large 

sum  of  money,  to  wit,  the  sum  of  £ ,  of  lawful  money,  &c.,  was  then  due  and  in  arreor 

from  the  said  pit.  to  the  said  deft,  (or  E.  F.),  for  rent  of  the  said  premises,  with  the  appurte<* 
nances,  wrongfully  and  unjustly  seized  and  took  certain  goods  and  chattels,  to  wit,  &c.,  (^enu* 
mercUe  ihem  at  m  trover)^  of  the  said  pit.,  then  found  and  bein^  in  and  upon  the  said  pre* 
mises,  of  great  value,  to  wit,  of  the  ralue  of  £-^ — ,  (imert  enoughjy  of  lawful  money  of  Great 
Britain,  as  a  distress  for  the  said  sum  of  money  so  pretended  to  be  due  and  in  arrear 
as  aforesaid,  and,  under  that  pretence,  kept  and  detained  the  said  goods  and  *chat-  [^4391 
tels  of  the  said  pit.,  from  him,  the  said  pit.,  for  a  long  space  of  time,  to  wit,  for  the 
space  of—  days  then  next  following,  and  until  he,  the  said  ph.,  in  order  to  regain  the  possession 
of  his  said  goods  and  chattels,  was  forced  and  obliged  to  pay,  and  did  pay,  to  the  said  deft,  (or 
£.  F.)  the  said  pretended  arrears  of  rent,  and  a  large  sum  of  money,  to  wit,  the  sum  o{£ — ,  for 
the  costs  and  charges  of  the  said  distress,  and  expenses  incidental  thereto  (according  to  thB 
fact.  If  they  he  ttiU  detained,  tay,  *<  for  a  longtime,  to  wit,  from  thence  hitherto.*'^  Whereas, 
in  troth  and  in  fact,  at  the  time  of  the  making  of  the  said  distress,  as  aforesaid,  and  during 
all  the  time  aforesaid,  a  small  part  only,  to  wit,  the  sum  of  £  ■,  of  the  said  sum  of  money 
so  pretended  to  be  due  and  in  arrear,  as  aforesaid,  was  due  and  in  arrear  from  the  said  pit. 
to  the  said  deft,  (or  E.  F.),  for  the  rent  of  the  said  premises,  with  the  appurtenances,  to  wit, 
at,  &c.,  aforesaid  (venut/)  (Add  a  count  for  an  exeeuive  dislrettf  at  in  the  next  precedent , 
and  a  count  in  trover,) 

FOR  TAKUre  AV  XXCKSSIYl  DISTRESS  FOR  RIKT,  OR  STAT.  XARLR.  52  H.  3.  C.  4. 

For  that  whereas  the  said  pit.,  before  and  at  the  time  of  the  committing  of  the  grievanoa 
hereinafter  next  mentioned,  held  and  enjoyed  certain  premises,  with  the  appurtenances,  situ- 
ate in  the  county  of  '■  ,  as  tenant  thereof  to  the  said  deft.,  at  and  under  a  certain  rent 
therefore  payable  to  the  said  deft,  (or  E.  F.)  for  the  same ;  of  which  said  rent,  at  the  time  of 
the  committing  of  the  grievance  hereinafter  next  mentioned,  a  certain  small  sum  of  money, 

to  wit,  the  sum  of  £ ^,  and  no  more,  was  due  and  in  arrear  to  the  said  deft.    Yet  the  said 

deft.,  not  regarding  the  statute  in  such  case  made  and  provided,  but  wrongfully  and  mali- 
ciously contriving  and  intending  to  injore  and  oppress  the  said  pit.  in  this  behalf,  heretofore, 
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to  wit,  on,  kc.  (day  of  taking,  or  about  it),  at,  &c.,  aforenid  (oemie),  wron^ully  luid  mali- 
ciouily  took  and  distrained  for  tlie  said  arrears  of  rent,  certain  floods  and  chattels,  to  wit, 
&c.  (enumerate  them  at  in  trover),  of  the  said  pit.,  of  much  greater  valoe  than  the  amount  of 

the  said  arrears  of  rent,  to  wit,  of  the  value  of  £- ,  and  thereby  took  a  great  and  nnrem- 

•onable  distress  for  the  said  arrears  of  rent,  when,  at  the  time  of  the  taking  of  the  and  dis- 
tress as  aforesaid,  a  certain  part  of  the  said  goods  and  chattels  so  distrained,  as  aforesaid,  to 
wit,  one  half  thereof,  then  was  of  sufficient  value  to  have  satisfied  the  said  arrears  of  rent, 
and  the  charges  of  the  said  distress,  and  of  the  appraisement  and  sale  thereof,  to  wH,  at,  &c., 
aforesaid,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided.  (Jiddaeouni 
in  trover.) 

oir  2  If.  8c  X.,  8S88. 1,  c.  5,  s.  5,  whsbx  ho  butt  itas  dux. 
For  that  whereas  the  said  pit.,  before  and  at  the  time  of  the  committing  of  th«  grievance 
by  the  said  defts.,  as  hereinafter  next  mentioned,  held  and  enjoyed  a  certain  messuage  and 

premises,  with  the  appurtenances,  situate  in  the  county  of ,  as  tenant  thereof  to  the  said 

deft,  (or  E.  F.),  at  and  under  a  certain  rent  therefore  payable  by  the  said  pit.  to  the  said 
deft,  (or  £.  F.)  Yet  the  said  deA.,  not  regarding  the  statute  in  such  case  made  and  pro- 
vided, but  contriving  wrongfuUj  and  injuriously  intending  to  harass,  oppress,  and  injure  the 
«aid  pit.  in  this  behalf,  heretofore,  to  wit,  on,  &c.  (the  day  of  takitig,  or  about  U),  at,  &c. 
(venue),  by  colour  of  a  certain  act  of  Parliament,  entitled,  <'  An  Act  for  enabling  the  Sale  of 
Goods  distrained  for  Rent,  in  Case  the  rent  be  not  paid  in  a  reasonable  Time,"  wrongfully 
and  injuriously  seized,  took,  and  distrained  in  and  upon  the  said  premises,  with  the  appurte- 
nances, divers  goods  and  chattels  of  the  said  pit.,  to  wit  (here  enumerate  the  goodi  taken),  of 

great  value,  to  wit,  of  the  value  of  £ ,  (tn#er(  enough),  and  afterwards,  to  wit,  on  the 

day  of (the  precise  day  it  immaterial),  at,  &c.  (venue),  sold  the  said  goods  and  chattels 

as  such  distress,  as  aforesaid,  by  colour  of  the  said  act,  for  certain  rent,  to  wit,  the  sum  of 

£ ',  then  and  there  pretended  by  the  said  deA.  to  be  in  arrear  and  due  co  the  said  deA., 

for  the  said  demised  premises,  with  the  appurtenances.  Whereas,  in  truth  and  in  fact,  at  the 
time  of  the  making  of  the  said  distress  and  the  said  sale,  as  aforesaid,  no  rent  was  in  arrear 
or  due  to  the  said  deA.  for,  or  in  respect  of,  the  said  premises,  with  the  appurtenances,  con- 
trary to  the  form  of  the  statute  in  that  case  made  and  provided.  (Add  a  anmi  in  trover , 
pott,  "  Trovtrr) 

FOR  ROT  RB8TORIHO  GOODS  OH  TXITDEB  OF  TBX  RBITT  AlTD  COSTS. 

[*  For  that  whereas  the  said  deA^  heretofore,  to  wit,  on,  he  (day  of  UAmg, 
*4401  or  about  it),  at,  he.  (venue),  had  taken  and  distrained  divers  goods  and  chattels, 
to  wit,  inc.,  of  the  said  pit.,  of  great  value,  to  wjt,  of  the  value  of  £ — ,  there  tbeo 
found  and  being,  as  and  for,,  and  in  the  name  of,  a  distress  for  certain  rent,  to  wit,  the  sum 
of  £r—,  then  due  and  in  arrear  from  the  said  pit.  to  the  said  deft  (or  E.  F.),  for  and  in  re- 
spect of  certain  premises,  with  the  appurtenances,  before  then  held  and  occupied  by  the  said 
pit.,  as  tenant  thereof  to  the  said  deA.  (or  £.  F.);  and  thereupon,  aAerwards,  and  whilst  the 
said  deA.  was  in  possession  of  the  said  last-mentioned  goods  and  chattels  under  such  dis- 
tress, as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue),  aforesaid,  tendered 
and  offered  to  the  said  deA.  (or  £.  F.),  in  satisfaction  and  discbarge  of  the  said  arrears  of 
rent,  and  the  costs  and  charges  of  the  said  distress,  a  certain  large  sum  of  money,  to  wit, 
the  sum  of  £ — ,  the  same  being  then  and  there  a  sufficient  sum  to  satisfy  and  discharge  the 
said  arrears  of  rent,  together  with  all  the  costs  and  charges  of  the  said  distress ;  and  thea 
and  there  requested  the  said  deA.  (or  E.  F.),  to  redeliver  and  restore  the  said  goods  and 
chattels  to  him,  the  said  pit. ;  and,  although  the  said  deft,  then  and  there  ought  to  have  ac- 
cepted and  received  the  said  sum  of  money  from  the  said  pit.,  in  iiischarge  of  such  arrears 
of  rent,  and  the  costs  and  charges  of  the  said  distress,  and  to  have  redelivered  and  restored 
the  said  goods  and  chattels  to  him,  the  said  pit.,  yet  the  said  deA.,  contriving  and  wrong- 
fully and  unjustly  intending  to  harass,  oppress,  and  aggrieve  the  said  pit.  in  this  behalf,  did 
not,  nor  would,  when  he  was  so  requested,  as  aforesaid,  or  at  any  other  time,  accept  or  re- 
ceive the  said  sum  of  money  from  the  said  pit.,  in  satisfaction  and  discharge  of  the  said  ar- 
rears of  rent,  and  the  costs  and  charges  of  the  said  last-mentioned  distress,  or  redeliver  or 
restore  the  said  goods  and  chattels,  or  any  part  thereof,  to  the  said  pit.,  but  then  and  there 
whoily  neglected  and  refused  so  to  do,  and  hath  hitherto  wrongfully  and  injuriously  kept 
and  withheld  the  said  last-mentioned  goods  and  chattels  from  the  said  pit,  and  hath  con- 
verted and  disposed  thereof  to  his  own  use,  to  wit,  at,  &c.,  aforesaid.  (Jidd  a  count  t^ 
trover.) 

FOR  IMPOUHDIHG  GOODS  DISTRAIBXD  OFF  TBI  PBXM18KS,  iVD  HOT  GIVIHG  TBX  TXHAHT 

irOTICB. 

For  that  whereas  the  said  deA.,  heretofore,  to  wit,  on,  &c.  (day  of  taking,  or  about  tf),  at, 
&c.,  (venue),  seized  and  took  divers  goods  and  chattels,  to  wit,  &c.  (enumerate  themf  at  in 
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irsver),  of  the  said  pit,  of  great  value,  to  wit,  of  the  Talue  of  £—,  then  found  and  beiof  in 
certain  premises,  with  the  appurtenances,  situate  in  the  county  of  ^ — ,  as  for  and  in  the 
name  of  a  distress  for  certain  supposed  arrears  of  rent,  to  wit,  for  the  sum  of  £ — ,  pretend- 
ed to  be  due  and  in  arrear  to  the  said  deft,  for  and  in  respect  of  the  said  premises,  with  the 
appurtenances ;  and  then  and  there  carried  away  and  removed  the  said  goods  and  chattels, 
and  impounded  the  same  off  the  said  premises,  with  the  appurtenances.  Nevertheless,  the 
said  deft.,  contriving  and  wrongfully  and  unjustly  intending  to  injure  the  said  pit.,  and  not 
regarding  the  statute  in  such  case  made  and  provided,  did  not  nor  would  give  due  and  pro- 
per notice  of  the  said  distress,  and  of  the  cause  of  taking  the  same,  or  of  the  place  to  which 
the  said  goods  and  chattels  were  removed,  to  the  said  pit.,  or  leave  the  same  at  the  said 
premises,  with  the  appurtenances,  but  wholly  neglected  so  to  do,  and  therein  failed  and  made 
default,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided.  (Add  a  count 
in  trover.) 

VOB  NOT  BILLIirS  FOB  THB  BX8T  PBICS,  ON  THB  B%VITT  OT  TBI  STAT.  2  W.  &  X.  C.  S,  S.  3. 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  (dojf  of  taking,  or  about  it),  at,  &c.  (tenue), 
the  said  deft,  seized  and  distrained  divers  goods  and  chattels,  to  wit,  &c.  (enumerate  them,  aa 

in  trover),  of  him,  the  said  pit.,  of  great  value,  to  wit,  of  the  value  of  £- ,  of  lawful,  &c. 

(intert  enough),  then  found  and  being  in  and  upon  certain  premises,  with  the  appurtenances, 
situate  tn  the  county  nf  .— ,  as  for  and  in  the  name  of  a  distress  for  certain  arrears  of  rent 
alleged  to  be  due  to  the  said  deft,  for  the  use  and  occupation  of  the  said  premises.  And 
whereas,  also,  the  said  deft.,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue), 
aforesaid,  sold  the  said  goods  and  chattels  for  payment  and  satisfaction  of  the 
said  supposed  arrears  of  rent,  and  of  the  charges  of  the  said  distress ;  '^yet,  the  r''^44f  1 1 
said  deft.,  not  regarding  his  duty  in  making  and  selling  the  said  distress,  nor  the  "* 

statute  in  such  case  made  and  provided,  but  contriving  and  fraudulently  intending  craftily 
and  subtly  to  injure  the  said  pit.  in  that  behalf;  did  not  nor  would  sell  the  said  goods  and 
chattels  under  the  said  distress  for  the  best  price  that  could  be  gotten  for  the  same,  but,  on 
the  contrary  thereof,  the  said  deft,  then  and  there,  to  wit,  on,  &c.,  aforesaid,  wrongfully  and 

injuriously  sold  the  said  goods  and  chattels  for  much  less  than  the  best  price,  to  wit,  for  £ 

less  than  the  best  price  which  might  have  been  gotten  and  received  for  the  same,  had  the 
same  been  sold  in  a  doe  and  proper  manner  by  the  said  deft.,  to  wit,  at,  kjc.  (venue),  afore- 
said.   (Add  a  count  in  trover,) 

rOB  SKLLIIf 6  A  DISTBX88  WITHIll  FITK  DATS,  OB  2  W.  &  M.,  C.  5. 

For  that  whereas  the  said  deft.,  heretofore,  to  wit,  on,  &c.  (day  of  taking,  or  about  if),  at, 
&c.,  seised  and  took  divers  goods  and  chattels,  to  wit,  &c.  (enumeretle  them,  at  in  trover),  of 
the  said  pit.,  of  great  value,  to  wit,  of  the  value  of£ —  (intert  enough),  then  found  and  being 
In  and  upon  certain  premises,  situate,  &ic.,  in  the  name  of  a  distress  for  certain  arrears  of 
rent,  pretended  to  be  due  and  payable  for  the  same  to  him,  the  said  deft,  (or  £.  F.),  and 
then  and  there  gave  notice  thereof  to  the  said  pit.  Yet  the  said  deft.,  not  regarding  the  sta- 
tute in  such  case  made  and  provided,  and  contriving  and  wrongfully  and  unjustly  intending 
to  injure  the  said  pit.  in  this  behalf,  and  to  deprive  him  of  his  said  goods  and  chattels^  and 
of  the  use,  benefit,  and  advantage  thereof,  and  to  prevent  him  from  replevying  the  same  af- 
terwards, and  before  the  expiration  of  five  dayi  next  after  such  distress  so  taken  and  made, 
and  such  notice  thereof  so  given,  as  aforesaid,  to  wit,  within  the  space  of  five  days  thence 
next  following,  to  wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue),  aforesaid,  wrongfully, 
unlawfully,  and  unjustly  did  sell  and  dispose  of  the  said  goods  and  chattels,  without  the 
leave  or  license,  and  against  the  will,  of  the  said  pit.,  whereby  he,  the  said  pit.,  was  not  only 
hindered  and  prevented  from  replevying  the  iald  goods  and  chattels  so  distrained,  as  afore- 
said, but  was  also  deprived  of  such  reasonable  and  sufficient  time  as  in  that  respect  is  al- 
lowed by  law,  for  the  raising,  obtaining,  and  procuring  money  to  pay  and  discharge  the 
rent  so  pretended  to  be  doe  and  in  arrear,  as  aforesaid,  and  the  costs  of  the  said  distress ; 
and  the  said  pit.  hath  also  thereby  wholljr  lost  and  been  deprived  of  the  said  goods  and  chat^ 
teis,  and  of  the  use,  benefit,  and  advantage  thereof,  to  wit,  at,  &c.  (venue),  aforesaid. 

FOB  HOT  BBHOTIHG  GOODS  DISTBAIRSD  WITHIB  A  BBAS05ABMC  TIMX  AFTXB  THB  FITX  DATS. 

For  that  whereas  the  said  deft.,  heretofore,  to  wit,  on,  be.  (day  of  taking,  or  about  it),  at, 

&c.  (venue)f  seised  and  took  divers  goods  and  chattels,  to  wit,  &c.  (enumerate  them,  at  in 

^  trover),  of  the  said  pit,  of  great  value,  to  wit,  of  the  value  of  £— -  (intert  enough),  then  found 

and  being  in  and  upon  certain  premises  of  the  said  pit.,  situate  in  the  county  of ,  in 

the  name  of  a  distress  for  certain  arrears  of  rent  pretended  to  be  due  and  payable  for  the 
same  to  him,  the  said  deft.,  or  (E.  F.),  and  then  and  there  gave  notice  thereof  to  the  said 
pit.  Yet  the  said  deft.,  not  regarding  the  statute  in  such  case  made  and  provided,  but  contriv- 
ing and  wrongfully  and  unjustly  intending  to  injure  the  said  pit.  in  this  behalf,  did  not  nor 
would  remove  the  said  gooA  and  chattels  from  tha  said  premises  within  ■  reasonable  time 
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after  the  expiration  of  five  days  next  after  the  makio;  of  the  said  latt-meDtioned  dutreHy 
and  giving  the  said  notice  thereofi^as  aforesaid|  but  wholly  neglected  and  refused  so* to  do, 
and  wrongfully  and  unjustlyi  without  the  license  or  consent,  and  against  the  will,  of  the  said 
pit.,  kept  and  detained  the  'said  goods  and  chattels  in  and  upon  the  said  premises,  for  a  great 
and  unreasonable  space  of  time  after  the  expiration  of  the  said  fi?e  days,  as  aforesaid,  lo 
wit,  for  the  ^pace  pf  ^-^  then  next  following,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  to  wit,  at,  &c.  (venue),  aforesaid. 

oir  2  w.  fc  ir.  n^  5,  s.  3.  roa  hot  lxatiho  oybkflub  ov  salk  with  snaiFFy  lie. 
For  that  Whereas,  hnetofore,  to  wit,  on,  Skc.  (day  of  taking,  or  about  it),  at,  &c.,  the  said 
deft,  seized  and  distrained  divers  goods  and  chattels,  to  wit,  &c.  (enumerate  them,  at  in 
trover),  of  him,  the  said  pit.,  of  great  value,  to  wit,  of  the  value  of  £  ■  ■■,  of  lawful,  hx^ 

there  then  found  and  being  in  and  opon  certain  premises,  with  the  appurtenances, 
r*4421    situate  in  the  "county  of ^,  as  and  for  and  in  the  name  of  a  distress  for  oer- 

tain  arrears  of  rent  alleged  to  be  due  to  the  said  deft,  (or  E.  F.),  for  and  in  re- 
spect of  the  said  premises.  And  whereas,  also,  the  said  deft.,  having  caused  the  said  goods 
and  chattels  to  be  appraised,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (vemie), 
aforesaid,  sold  the  same  for  payment  and  satisfaction  of  the  said  supposed  arrears  of  rent, 
and  of  the  charges  of  the  said  distress,  appraisement,  and  sale,  for  divers  sums  of  money, 

amounting  in  the  whole  to  a  certain  som  of  money,  to  wit,  the  sum  of  £- ,  of  lawful  dhh 

ney  of  Great  Britain,  being  a  much  larger  sum  of  money  than  was  sufficient  to  satisfj  and 
discharge  all  the  rent  then  doe  for  the  said  premises,  with  the  appurtenances,  and  all  the 
charges  of  the  said  distress,  appraisement,  and  sale.  And  the  said  ph.  further  saitb,  that  al- 
though the  said  deft.,  afterwards,  to  wit,  on  the  daj  and  year  aforesaid,  at,  (veHue)f  oat  of, 
and  with  a  part  of  the  produce  of,  the  said  goods  and  chattels  so  by  him  sold,  as  aforesaid, 
satisfied  the  said  rent,  for  which  the  said  goods  and  chattels  were  so  distrained,  as  aforrsaid, 
and  the  charges  of  the  said  distress,  appraisement,  and  sale,  leaving  a  great  and  considera- 
ble overplus  of  the  money  produced  by  the  said  sale,  yet  the  said  deft.,  not  regarding  his  doty 
in  that  behalf,  nor  the  statute  in  such  case  made  and  provided,  but  contriving  wad  ftwidn- 
lently  intending  to  deceive  and  defraud  the  said  pit.  in  this  behalf,  did  not,  after  satisfaction 
of  the  rent,  for  which  the  said  goods  and  chattels  were  so  distrained,  as  aforesaid,  and  of  the 
charges  of  the  said  distress,  appraisement,  and  sale,  out  of  the  produce  of  the  said  goods  and 
chattels  so  sold,  as  aforesaid,  leave  the  overplus  thereof  in  the  hands  of  the  sheriff  or  under- 
sheriff,  of  the  said  county  of ,  or  either  of  them,  or  of  the  constable  of  the  parish, 

hundred,  or  place,  where  the  said  distress  was  so  taken,  as  aforesaiil,  for  the  use  of  the  said 
pit.,  so  being  the  owner  of  the  said  goods  and  chattels  as  aforesaid,  although  a  reasonable 
time  for  that  purpose  hath  long  since  elapsed ;  but  the  said  deft,  hath  hitherto  wholly  ne- 
glected and  refused  so  to  do,  and  therein  wholly  failed  and  made  default,  and  he,  the  said 
pit.,  hath  not  yet  received  or  been  in  any  way  satufied  for  such  overplus,  as  aforesaid, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  to  wit,  at,  &c.,  aforesaid. 
See  other  precedents  of  declarations  for  distraining  beasts  of  the  plough,  2  C^.  PL  718; 
for  driving  the  distress  out  of  the  hundred,  ib,  721  ;  for  selling  goods  within  the  five  days,  i6. 
724 ',  for  misusing  a  distress,  ib.  678.  See,  also,  form  in  trespass  for  taking  a  distress,  t6.859. 


Evidence* 

In  general  the  pit  will  have  to  prove  the  taking  of  the  goods,  that 
they  were  his  property,  their  value,  and  the  illegal  act  complained  of, 
with  the  consequent  damages.  It  is  usually  unnecessary  to  prove  the 
precise  terms  of  the  tenancy,  as  it  is  sufficient  to  prove  the  goods  were 
taken  under  colour  of  a  distress:  Com.  2).  DUtresSy  D.  9.  In  some 
cases,  however,  as  where  the  amount  of  the  rent  is  in  dispute,  evidence 
of  the  terms  of  the  tenancy  should  be  adduced.  If  the  local  situation  of 
the  premises  be  stated,  it  must  be  proved  as  stated :  2  Moo.  587.  The 
local  situation  of  the  premises  may  be  proved  by  the  collectors  of  the 
taxes  or  parish  officers,  or  any  other  person  acquainted  with  the  bounda- 
ries of  the  parish,  Harris  v.  Cooke^  2  Moo.  587;  and,  where  the  notice 
of  distress  is  correct,  it  may  be  used  as  evidence  of  the  tenancy,  the 
amoiint  of  the  rent,  and  the  sum  in  arrear. 
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The  factfl  of  the  taking  are  usually  proved  by  the  broker  by 
whpm  the  distress  was  made,  if  he  has  not  been  made  a  *deft.;  [^443] 
if  he  has^  the  pit.  must  call  some  other  witness,  as  one  or  nore 
of  his  servants  or  family,  or  the  broker's  assistant  He  should  produce 
and  show  a  copy  of  the  notice  of  distress,  and  prove  it  to  have  been 
served  on  the  pit,  or  left  at  his  house  and  ajened  by  the  deft,  whose 
hand  should  be  proved.  The  broker,  if  a  dm.y  shmild  be  served  with 
a  notice  to  produce  his  authority  to  distrain,  and  the  service  of  this  no- 
tice should  be  proved ;  if  he  be  not  a  deft,  he  should  be  subpoenaed  to 
produce  it.  Any  acknowledgment  made  by  defts.,  or  their  assistants, 
should  be  proved :  see  Admissions^  ante. 

It  may  be  as  well  to  observe,  that  the  defts.  are  not  bound  by  the  con* 
tents  of  the  notice  of  distress,  it  being  a  rule  of  law,  that  the  party  may 
distrain  for  one  thing,  and  avow  or  justify  for  another.  Therefore, 
though  the  cause  of  the  taking  such,  as  the  amount  of  the  rent  due,  or 
time  during  which  it  became  due,  or  when  it  became  due,  be  incorrectly 
stated,  it  will  be  immaterial :  Crowther  v.  Rambottom^  7  T.  A.  658;  3 
T.  R.  645;  Dougl.  279. 

The  action  for  taking  an  excessive  distress  for  rent,  on  stat.  5  H.  3, 
c.  4,  is  sustainable,  though  there  was  a  tender  before  distress  made,  3  D. 
fy  R.  256,  4  ib.  539,  2  ^.  4*  C  821 ;  or  though,  between  the  distress  and 
sale  of  the  goods  distrained,  the  parties  came  to  an  arrangement  respect- 
ing the  sale.  Though  the  declaration  aver  a  certain  sum  as  due  for  rent, 
it  is  not  necessary  to  prove  the  precise  sum  stated,  but  evidenoe  must  be 
given  of  what  was  actually  due:  Selh  v.  Hoare^  1  Bing.  401.  It  is  not 
necessary  to  prove  express  malice;  it  should,  however,  be  shownr  in  evi- 
dence that  the  distress  was  excessive.  Field  v.  Mitchelly  6  Esp.  71;  as, 
if  a  man  distrain  two  or  three  oxen  for  twelve  pence,  or  if  he  distrain  a 
horse  or  an  oxen  for  a  small  sum,  where  a  sheep  or  a  pig  might  be 
taken.  But,  where  there  is  only  one  thing  which  can  be  distrained,  it  is 
otherwise,  ib.  72 ;  and,  therefore,  it  has  been  said  that,  even  for  a  small 
demand,  a  cart  and  horse  may  be  distrained,  because  they  are  not  severa- 
ble from  each  other:  Clarke  v.  Thicket^  2  Vent.  183  ;  Bradby^  276. 

In  an  action  for  not  selling  for  the  best  price^  on  the  equity  of  stat  2 
W.  if  M.y  c.  5,  s.  2,  the  pit  should  prove  distinctly  that  the  goods  were 
not  sold  for  the  best  price;  for,  otherwise,  the  price  at  which  the  goods 
were  appraised  will  be  presumed  to  be  the  best:  4  Mod.  390.  The  ori- 
ginal costs  of  the  goods  had  better  be  proved,  and  some  competent  wit- 
ness subpoenaed  to  show  their  value  beyond  the  price  for  which  they 
were  sold :  the  price  must  be  much  less  than  the  best  price.  No  order 
is  required  to  be  observed  upon  the  sale :  Jenner  v.  Yollandy  6  Pricey  5. 
It  seems  the  deft,  could  not  be  justified  in  selling  the  goods  to  the  high- 
est bidder  much  under  their  value:  3  Camp.  521 ;  see  1  Stark.  43. 

In  an  action  for  not  removing  goods  distrained,  within  a  reasonable 
time  after  the  elapse  of  the  five  days,  on  the  equity  of  the  2  W.ISf  M,  c. 
5,  s.  2,  and  1 1  Q.  2,  c.  19,  s.  10,  it  should  be  observed,  that  a  reasonable 
time  after  the  five  days  is  allowed  to  the  landlord  for  appraising  and  sell- 
ing the  goods,  Pitt  v.  SheWy  4  B.  fy  A.  208 ;  and  it  is  a  question  for 
the  jury  to  say,  what  is  a  reasonable  time.  The  five  days  are  reckoned 
inclusive  of  the  day  of  sale :  1  H.  Bl.  13.  By  the  consent  of  the  tenant, 
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the  landlord  may  continue  in  possession  longer  than  the  five  days,  withoat 
incurring  any  responsibility,  7  Pricey  690;  if  such  consent  has  been 
gfyen  expressly  or  impliedly,  the  deft  should  be  prepared  to  prove  the 
Aame. 

In  an  action  for  selling  a  distress  within  five  days,  on  the  equity  of  2 
W.  If  M.  c.  S,  s,  2f  it  should  h6  observed^  that  such  five  days  are  reck- 
oned inclusive  of  the  day  of  sale;  as,  where  goods  are  distrained  on  the 
first,  they  must  not  be  sold  before  the  sixth :  WalUice  v.  Ktngy  1  H. 
BL  13. 

An  action  on  the  slat,  of  MarL  51,  H.  3,  8. 4,  for  distraining  beasts  of 
the  {plough  and  sheep,  there  being  other  goods  sufficient  to  distrain,  can« 
iiqft  be  supported,  if  there  was  reasonable  ground  for  supposing  that  there 
was  not  a  sufficient  quantity  to  distrain  without  taking  beasts,  &c.,  6 
Pricey  3, 2  Chit.  Rep.  167;  and  the  distrainer  would  not,  in  such  case, 
be  bound  to  sell  other  goods  first:  ib.    And,  if  the  distress  be  made  for 
rent  in  arrear,  and  afterwards  the  tenant,  in  order  to  regain  his  beasts, 
tender,  or  even  pay,  to  the  lord  the  arrears,  and  thereby  obtain 
[^444]  a  deliverance  of  them,  although,  *by  such  act,  he  may  seem  to 
have  affirmed  the  distress,  yet  he  may  have  his  action  against 
the  Stat.:  2 /n^/.  113. 

In  an  action  for  reusing  to  restore  goods  distrained  (or  rentj  on  ten- 
der of  the  rent  and  costs,  the  tender  should  be  strictly  proved :  se^post^ 
^*  Tender.^'  It  should  be  observed,  that  a  tender  of  the  rent  upon  the 
land,  before  the  distress,  makes  the  distress  tortious ;  a  tender  after  the 
distress,  and  after  the  impounding,  makes  the  subsequent  detainer,  but 
not  the  taking,  wrongful;  a  tender  after  the  taking  and  impounding  does 
not  make  either  the  one  or  the  other  wrongful;  but,  in  the  case  of  a  dis- 
tress for  rent,  a  sale,  after  the  tender  of  the  rent  and  costs,  is  illegal,  un- 
der the  equity  of  the  stat  2  W.  ^  M.,  c.  5.  An  action  on  the  case  will 
not  lie  for  detaining  the  pit's  cattle  in  the  pound  after  tender  of  amends 
made  subsequent  to  the  impounding,  Anscomb  w  Shore^  I  Camp.  285, 
1  Taunt.  261;  nor  where  the  tender  is  made  after  the  distress,  but  be- 
fore the  impounding,  for  the  proper  action  is  replevin  6r  trespass :  Lin" 
don  V.  Hooper^  Cowp.  411;  and  see  6  T.  JR.  299. 


DISTURBANCE. 
See " Nuisance,'*  "Common,'*  ^^Way,'*  "Ancient  Lights,"  &c. 


DIVORCE. 
See  "  Husband  and  Wipe.*' 

.     -0©©- 


DRUNKENNESS. 
Intoxication  is  good  evidence,  upon  a  plea  ofn^m  est/actunif  to  a 
deed  or  non  concessit  to  a  grant,  and  upon  non  assumpsit  to  a  promise, 
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p.  Ld.  Elknb,^  Pit  v.  Smiih,  3  Camp.  34,  B.  N.  P.  172,  Fenton  v. 
SollowaT/f  1  Stark,  126.  It  appears  to  have  been  decided,  that  mere 
drunkenness  was  not  sufficient  to  avoid  an  obligSition,  unless  it  had  been 
effected  through  the  management  or  contrivance  qi  him  who  gained  the 
deed :  Johnson  v.  Medlicott,  3  P.  Wms.  130;  Co.  Lit.  247;  1  V.SfS. 
30.  See,  however,  the  judgment  of  Bgtyleyy  J.^  \fx  Bagster  v.  Earl  ^ 
Portsmouth,  1  D.fyR.  614.  .       ' 
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Form  of  Pleadings.']  In  assumpsit,  or  debt  on  Simple  contract,  deft, 
will  be  allowed  to  plead  specially,  or  give  in  evidence  under  fte  general 
issue,  that  he  was  under  duress:  5  Co.  119.  But,  in  debt  on  bond,  or 
other  specialty,  deft,  must  plead  that  matter  specially:  ib.  119,  a.;  Com. 
D.  Pleader,  2  ^F.  19,  20;  JB.  iV.  P.  171  ;  1  Saufid.  103,  *.;see  Prece- 
dents,  2  Chit.  PI.  964,  5.  A  deft,  who  is  a  mere  security  to  the  bond, 
will  not  be  permitted  to  plead  the  duress  of  his  principal  as  a  defence  to 
the  action  on  the  bond,  as  the  duress,  to  be  a  sufficient  defence,  must  be 
of  the  person  of  the  deft.:  Huscombe  v.  Standing,  Cro.  J.  187. 

By  way  of  replication  to  the  above  plea,  pit.  may  state  that 
the  deed  *was  executed  voluntarily,   and  not  under  menaces:  [*445J 
Com.  D.  Pleader,  2  fV.  19^20;  see  Form,  2  Chit.  PL  1112)      . 

Atk.  Apx.  77. 

* 

Evidence.  * 

To  support  a  plea  of  duress,  &c.,  where  it  is  by  imprisonment,  it  must 
appear  that  the  imprisonment  was  unlawful,  and  not  by  virtue  of  legri 
process ;  and,  therefore,  where  a  deft.,  after  judgment  against  him,  with- 
out any  legal  cause  of  action,  procured  the  pit.  to  be  arrested  on  legal 
process,  and  threatened  that  he  should  lie  in  gaol  unless  he  executed  ft 
release,  upon  which  the  party  executed  one,  and  was  discharged,  it  was 
held,  that  the  release  could  not  be  avoided  by  duress,  Lev.  69,  4  Inst. 
47;  but,  though  the  imprisonment  be  lawful,  if  illegal  force  be  used,  or 
the  party  be  made  to  endure  unnecessary  privation  or  hardship,  it  will 
constitute  a  duress  :  2  Inst.  482;  Williams  v.  Brown,  3  B.  fy  P.  69; 
the  King  v.  Southerton,  6  East,  140;  Pole  v.  Harrobin,  9  East,  417, 
n.  Where  the  duress  is  by  threats,  it  must  be  proved  to  have  been  so 
severe  and  violent,  as  that  it  would  be  sufficient  to  intimidate  a  man  of 
moderate  firmness.  Com.  D.  Pleader,  %  W.\^,\  S.  N.  P.  552;  but  it 
seems  that  a  menace  of  a  mere  battery  or  trespass  to  lands  is  insufficient: 
11  Mod.  201;  B.  N.  P.  173;  Bac.  M.  Duress.  It  must  be  duress  to 
the  person,  and  not  the  party's  goods,  ib.\  duress  by  the  parly  who  en- 
ters into  the  contract:  Bac.  Jib.  Duress,  B. 


DYING  DECLARATIONS. 

See  "  Admissions,"  "  Pedigree,"  &c. 
Vol.  I.  65 


(     514     ) 
ECCLESIASTICAL  COURT,  Sentbhciss  of. 

Effect  of  J  in  Evidence,']  The  cobusattse  of  the  right  of  marriages 
belonging  to  the  Ecclesiastical  Court,  faith  and  credit  will  be  given  to 
their  proceedings;  so,  the  sentence  of  an  ecclesiastical  court  will  be  re- 
ceived in  a  court  of  comnnon  law  as  evidence  in  a  case  of  marriage  to 
prove  a  party  legitimate,  Banting^s  casCjA  Co,  29,  7  ib,  41;  or  to  prove 
a  marriage  a  nullity,  Cleeve  v.  Bathurst.2  Sir.  960,  Dacosta  v..  Villa 
Realy  ib,  961,  Jones  v.  Bow,  Carth,  225;  and/?.  Holtj  C,  J,^  <*  A  mat- 
ter which  has  been  directly  determined  by  their  sentence  cannot  be, 
gainsaid;  their  sentence  is  conclusive  in  such  cases,  and  no  evidence 
shall  be  admitted  to  prove  the  contrary  ;"  but  that  is  to  be  intended  only 
in  th6  point  directly  tried,  and  otherwise  it  is,  if  a  collateral  matter  be 
collected  or  inferred  from  their  sentence :  Blacham's  case,  1  Salk.  290. 
So  proceedings  in  a  spiritual  court  against  a  father,  for  incontinency  with 
the  mother,  could  not  be  given  in  evidence  against  a  child  of  the  mar- 
riage, claiming  by  descent  from  the  father,  Hilliard  v.  Phaley,  8  Mod, 
180,  Robins  v.  Ci^chley^  2  Wils,  124 ;  nor  are  letters  of  administra- 
tion, granted  by  an  ecclesiastical  court,  evidence  of  a  fact  merely  to  be 
inferred  from  them,  as  the  death  of  the  party :  Thompson  v.  Donald-- 
son^  3  Esp,  Sep.  63;  Jillen  v.  Dundas,  3  T.  R.  130.  The  subject  of 
the  sentence  must  appear  to  have  been  within  the  jurisdiction  of  the 
Spiritual  Court,  or  it  will  not  be  admissible  in  evidence:  Sty.  10;  Bets- 
worth  V.  Betsworthy  12  Vin,  M,  128;  Phillips  v.  Crawley ^  Freem. 
8^fpl,  103;  ^llen  v.  DundaSy  3  ST.  R,  130.  The  validity  of  a  will  may 
also  be  established  by  the  judgment  of  an  ecclesiastical  court,  Noely. 
fVellSf  1  Lev.  235 ;  and  after  such  a  sentence,  evidence  will 
[^446}  not  be  admitted  in  a  *court  of  temporal  jurisdiction,  to  show 
that  the  will  was  forged,  or  that  the  person  making  it  was  a  lu- 
natic: ib.  So,  a  probate  granted  by  the  Ecclesiastical  court  is  conclu- 
sive against  the  world,  Jillen  v.  DundaSf  3  T.  R.  125;  except  the  ju- 
risdiction of  the  court  be  denied,  as  where  there  were  no  bono  notabi- 
lia  within  its  jurisdiction,  B,  N,  P.  247;  or  that  the  letters  of  adminis- 
tration have  been  revoked,  ib,;  or  the  seal  of  the  ordinary  may  be  prov- 
ed to  have  been  forged  :  Noel  v.  fVellSy  1  Lev.  236. 

Proof  of  Sentence  of]  The  sentence  of  the  Ecclesiastical  Court 
may  be  proved  by  the  s^al  of  the  court,  which  is  sufficient  evidence  of 
its  proceedings:  Kemptony.  Cross,  R,  T.  Hard.  103,  And,  where 
the  probate  of  a  will,  bearing  the  seal  of  the  court,  has  been  lost,  a  se- 
cond probate  will  not  be  granted  ;  but  the  court  will  exemplify  the  first, 
and  such  exemplifications  have  been  allowed  to  be  given  jn  evidence : 
Shepherd  V.  Shorthoscy  I  Sir,  412.  So,  the  certificate,  in  the  usual 
way  of  the  Ecclesiastical  Court,  that  administration  has  been  grant- 
ed, is  evidence,  B,  N.  P.  246,  1  Lev.  25;  or  the  book  of  the  court,  in 
which  the  order,  granting  administration,  is  entered,  Eldeny,  Keddell, 
8  Easty  187,  Bac,  Jlk  Ev,  F.  631,  Davis  v.  WilliamSy  13  Easty  232, 
Hay  V.  Clarky  ib,  238  ;  or  the  act  of  the  court,  endorsed  upon  the  will, 
is  sufficient  evidence :  Doe  v.  Barnard,  Cowp.  295.  The  revocation  of 
a  will  may  also  be  proved  by  the  entry  in  the  book  of  the  Prerogative 
Court:  B,  N,  P.  246.   Where  notice  was  given  to  defts.  to  produce  the 
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probate  of  their  testator^s  will,  and  they  refused,  it  was  held,  that  a 
document,  purporting  to  be  the  original  will,  and  produced  by  an  officer 
of  the  Ecclesiastical  Court,  ui>der  the  seal  of  the  court,  was  admissible  as 
secondary  evidence,  to  show  that  their  testator  had  acknowledged  there* 
in  that  he  had  received  money  in  his  lifetime  for  the  use  of  the  pit: 
Gorton  v.  Dyson^  3  Moo.  558;  1 JB.  ^  A  319,  *.  c. 

EJECTMENT. 

Nature  of  Rbmedt,  and  when  it  lies,  447. 

Form  of  Pleadings,  ib. — Declaration,  ib. — Notice  to  Appear,  451. 

—Plea,  ib. 
Precedents,  452. 
Evidence  for  Plaintiff,  454. 

In  General,  ib.— Legal  Title,  ib.— Proof  actual  Entrj/,^44S. 
—Identity  of  Premises,  and  Deft.'s  Possession,  456.— Ac- 
tual Ouster,  ib. — Damages^  ib. 
In  Particular,  in  Actions  by  Heirs,  457. 

iy  Devisees,  458. 
by  Trustees,  460. 
by  Personal  R^reseniatives,  460. 
by  Assignees  of  Bankrupt,  461. 
by  Copyholders^  or  Assignee  of,  ih. 
by  Joint- Tenants,  ^c.  462. 
by  Parson^  ib. 
by  Guardian,  ib. 
by  Tenant  by  Elegit,  463. 
by  Conusee  of  Statute  Merchant,ib) 
by  Landlord,  ib. 
by  Jissignee  of  Reversion,  473. 
^  by  Mortgagee,  ib. 

by  Lord  of  Manor,  ib. 
♦Evidence  for  Defendant,  in  General^  474.  [*447] 

Discontinuance,  474. — Descent  Cast,  475. — Statute 
of  Limitations,  476. 
Comfstenot  of  Witnesses,  477.  ^ 


Nature  of  Remedy,  and  when  it  lies. 
Ejectment  is  a  mixed  action,  and  the  form  of  remedy  by  which  a 
person  is  entitled  to  recover  the  possession  of  real  property,  either  in 
fee,  fee-^tail  for  life  or  for  years :  S.  N.  P.  692.  This,  and  trespass,  is 
the  only  form  to  recover  the  rents  and  profits  of  premises,  when  the  oc- 
cupation is  adverse:  1  T.  R.  386;  2  Ld.  Raym,  1216.  This  action  does 
not  lie  where  the  thing  to  be  recovered  is  incorporeal,  3  Bl.  Com.  206; 
yet  it  will  lie  for  a  common  appendant  or  appurtenant,  Newman  v. 
Holdingfast,  Str.  54.  Bull.  N.  P.  99  j  and,  by  stat  32  H.  8,  c.  7,  ^.  7, 
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where  tithes  are  appropriated,  they  may  be  recovered  in  ejectment:  2 
Sound.  304,  a.  This  action  cannot  be  maintained  where  the  thing  to  be 
recovered  cannot  be  delivered  in  execution,  and  whereon  an  entry  cannot 
be  made:  B,  N.  P.  99,  a.  So,  it  will  not  lie  for  a  water-course,  but  the 
ground  over  which  the  water  passes,  being  deliverable  in  execution, 
upon  which  an  entry  can  be  effected,  may  be  recovered  in  this  action: 
Chalenor  v.  Thomait,  Yelv.  143.  So  a  coal-mine,  Comyn  v.  Kinets^ 
Cro.  J.y  150,  iVby,  121,  or  a  boilary  of  salt:  Smith  v.  Barrei,  Sid.  161; 
1  Lev.  114,  s.  c.  A  church  may  be  recovered  in  this  action,  Hillings' 
worth  V.  Brewster,  Salk.  256;  and  in  S.  v.  Old  Jirles/ordy  ^shurfit, 
J.,  says,  "There  is  no  doubt  but  a  fishery  is  a  tenement;  trespass  will 
lie  for  an  injury  to  it,  and  it  may  be  recovered  in  ejectment;''*  though 
former  cases  have  held  the  contrary,  Molineux  v.  Molineux^  Cro,  J, 
144,  Herbert  v.  Laughlyn,  Cro.  C.  492,  Waddy  v.  Newton,  8  Mod, 
275;  and,  subject  to  a  public  easement,  the  owner  of  soil  may  maintain 
this  action  for  land  which  is  part  of  the  king's  highway:  GooStitle  d. 
Chester  v!  Jilker,  Burr.  133,  145.  Persons  entitled  to  the  first  grass 
or  aftermath  are  so  far  considered  the  owners  of  the  land  on  which  such 
right  exists,  as  to  enable  them  to  maintain  thisactipn,  fFardy.  Peti/or^ 
Cro.  C.  362,  B.  v.  Inhab.  of  Stoke,  2  T.  R.  451 ;  apd  so  for  herbage: 
Wheeler  v.  Toulson,  Hard.  330.  But,  in  these  cases,  the  action  should 
be  brought  for  the  profits  of  the  soil,  and  not  for  the  soil  itself,  ib.;  and 
so  for  the  pasture  of  an  hundred  sheep,  Anon.  2  Dal,  ^5 ;  and  for  a 
cattle-gate:  Barnes  v.  Paterson,  Sir.  1063  ;  Bennington  v.  Goodtitle, 
ib.  1084. 

The  necessary  title  to  the  premises  to  support  the  action  will  be  found, 
post,  454,  5.  The  party  (pit's  les«;or)  must  have  an  exclusive  right  of 
entry  and  possession ;  and  such  right  of  possession  must  be  of  some  du- 
ration: 2  East,  190;  11  East,  345.  As  to  what  will  take  away  this 
fight  of  entry,  see  Adams,  35\  post,  474.  He  must  have  a  strict  legal 
title — a  mere  equitable  one  is  not  su£5cient;  he  must  also  be  able  to  re- 
cover on  the  strength  of  his  own  title,  and  not  merely  on  the  insufficiency 
of  his  opponents :  7  T.  i?.  43 ;  4  Burr.  2487;  S  T.R.I  10, 7i.  1 ;  1  East, 
246;  Adams,  33;  1  Chit.  PI.  173,4;  post,  454.  As  to  when  an  actual 
entry  is  necessary,  see  post,  455. 

Form,  of  Pleadings. 
Declaration.]     The  declaration,  from  the  peculiar  mode  of  proceed- 
ing in  this  action,  may  be  considered  as  akind  of  writ  or  process:  see 
Strange,  507.     It  is  most  usual  to  frame  it  as'if  the  proceedings  were 
by  original ;  but  in  the  K.  B.  they  may  be  framed  as  if  they  were  by  will. 
THtle  of  Term.'\     This  should  be  of  the  term  immediately 
[•448]  *preceding  the  vacation  in  which  the  declaration  is  delivered; 
but  a  mistake  or  omission  in  this  respect  is  immaterial,  as  the 
consent-rule  precludes  the  deft,  from  taking  any  advantage  of  a  defect  in 
it:  post. 

Venue.'}  This  is  local,  and  must  be  in  the  cpanty  where  4he  premises 
are  situate:  6  Mod.  222;  Cowp.  161,176. 

Statement  of  Demise,  by  whom.]  *  The  demise  itself  is  merely  ficti- 
tious ;  but  it  must,  nevertheless,  be  consistent  with  the  title  of  the  lessor 
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of  the  plaintiff;  as,  where  the  declarationv stated  the  demise  to  be  joint 
Tvhen  it  was  several,  it  was  hel^  bad  :  King  v.  Berry ^  Poph.  57 ;  Tu- 
porfs  casej  6  Co.  15,  b.  So,  where  the  demise  was  laid  as  joint,  when 
it  was  made  by  .tenants  in  common,  it  was  bad;  because  tenants  in  com- 
mon cannot  make  a  joint  demise,  their  estates  being  several  and  distinct, 
and  no  privity  existing  between  them :  Moor  v.  Fursden,  1  Show,  342; 
Heatherly  v.  Weston^  2  Wils.  232.  Joint-tenants,  or  parceners,  may 
declare  upon  a  joint  demise,  because  they  are  seized  per  mie  et  per  tout, 
and  derive  their  estates  from  one  and  the  same  title,  Millener  y.  Robin- 
son^ Moo.  682,  Boner  v.  Juner^  1  Ld.  Raym.  726,  Morris  v.  Barry, 
1  Wils,  1 ;  or  several  demises  may  be  alleged  from  each,  because  the 
pit.  has,  by  the  several  demises  of  each,  the  entire  interest  in  the  whole 
subject,  and  the  several  letting  to  the  pit.  having  reversed  the  joint  te- 
nancy, there  is,  therefore,  no  incongruity  in  his  recovering,"/?.  Ld.  El- 
lenb.  Doe  d.  Morsack  v.  Read,  12  £ast,6l,  Roed.  Rupery.  Lonsdale, 
ib.  39,  Boe  ^.  Gill  v.  Pearson,  6  ib.  182,  Boe  d.  Leelham  v.  Fenn,  3 
Camp.  190 ;  and  it  may  be  stated  to  bq  a  demise  of  the  whole  premises 
by  each  joint-tenant:  ib.  But  where  tenants  in  common  are  lessors  of 
the  pit.,  the  demise  must  be  stated  as  coming  severally  from  each ;  or, 
to  avoid  this  necessary  allegation,  they  may  demise  to  a  third  person,  atid 
the  demise  in  the  declaration  may  be  made  to  the  pit.  through  that  per- 
son, Adams,  Eject.  184 ;  and,  though  tenants  in  common  must  demise 
severally,  yet  the  demise  may  be  laid  as  of  the  whole  premises,  under 
which  an  undivided  moiety  may  be  recovered :  Boe  d.  Bryant  v.  Wip- 
per,  1  Esp.  Rep,  330.  If  the  right  of  entry  be  in  husband  and  wife,  in 
right  of  the  wife,  the  demise  may  be  laid  either  by  husband  and  wife, 
or  by  the  husband  alone:  Jordan  v,  Wilkes,  Cro,  J,  332;  Tracey  y^ 
Button,  ib.  617.  U  is  not  now  necessary,  as  formerly  was  the  practice 
when  a  corporation  demised,  to  allege  it  to  have  been  made  under  a 
power  of  attorney,  and  by  deed,  Furley  d.  Mayor  of  Canterbtfry  v. 
Woodf  1  Esp,  Rep.  198,  Partridge  v.  Ball,  1  Ld,  Raym.  136,  Boe 
d.  Bean  and  Chapter  of  Rochester  v.  Pearce,  Mams,  Eject,  190;  and 
so,  in  the  case  of  tithes,  the  demise  need  not  be  stated  to  have  been  made 
by  deed :  Partridge  v.  Ball,  1  Ld.  Raym.  136;  Carth,  390,  s,  c.  It 
is  advisable,  where  any  difficulty  arises  as  to  the  party  in  whom  the  legal 
interest  exists,  to  allege  several  distinct  demises  by  persons  severally 
interested,  as  in  the  case  of  trustees  and  cestui  que  trust,  Chit.  PL  879, 
n.  c,  JidamSf  Eject.  184.  It  is  necessary  to  obtain  the  consent  of  the 
person  under  whom  a  demise  is  claimed,  to  be  permitted  to  make  use  of 
his  name:  Boe  d.  Vine  v.  Figgins,  3  Taunt.  440;  Doe  d.  Hammek  v, 
Fillis,  2  Chit.  Rep.  170. 

The  name  of  the  lessor  of  the  "pit.  must  be  correctly  stated,  or  a  vari- 
ance will  be  fatal,  Cro.  Eliz,  776.  If  the  demise  be  by  a  corporation 
aggregate,  the  Christian  names  of  the  parties  need  not  be  inserted;  but  it 
is  otherwise  if  the  corporation  be  sole:  Carter  v.  Cromwell^  Sav.  128; 
cited  Byer,  86.  Where  the  demise  is  by  an  infant,  it  is  usual,  with  re- 
gard to  the  costs,  to  make  his  father  or  guardian  the  pit,  instead  of  a 
fictitious  person:  Noke  v.  Windham j  Sir.  694;  Anon.  1  Wils.  130, 
Cowp.  162. 
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Statement  of  Time  of  Demise,']    The  demise  must  be  laid 

r*449]   subsequently  ♦to  the  plaintifTs  fight  of  entry,  Ooodtitle  v.  Gal' 

loway^  4  T.  S.  680,  B.  K  P.  105;  and  it  must  not  be  laid  after 

the  service  of  the  declaration,  <<  because  it  would  then  appear  upon  the 

5 roof  that  the  nominal  pit.  had  no  title  at  the  time  of  the  service,'^/?. 
bailey,  J,:  Doe  d.  Laurence  v.  Shawcrossj  3  B.  fy  C.  754;  5  D.  fy 
S.  711;  Doe  v.  Fachariy  15  East,  286.  It  should  be  laid  as  far  badi 
as  the  title  of  the  lessor  will  admit,  with  a  view  to  the  mesne  profits,  as 
the  pit.  is  entitled  to  all  such  as  may  arise  subsequently  to  the  day  of  the 
demise:  Aialin  v.  Parkin^  Burr.  665.  A  demise  by  an  administrator 
may  be  laid  before  administration  granted,  but  it  must  be  after  the  death 
of  the  party,  2  Selw.  N.  F,  682;  and  a  demise  by  the  heir  by  descent, 
on  the  day  of  the  death  of  his  ancestor,  was  held  good,  because,  though 
made  on  the  same  day,  yet  it  might  be^  after  the  death :  Boe  d.  Wrang- 
ham  ▼.  Hersejfj  3  Wils.  274.  When  assignees  of  a  bankrupt  are  les- 
sors of  the  pit,  the  demise  must  be  laid  after  execution  of  bargain  and 
sale  by  the  commissioners  to  the  assignees,  for  the  freehold  remains  in 
the  bankrupt,  though  not  beneficially,  until  taken  out  of  him  by  the  con- 
veyance: Doe  d.  Esdaile  v.  Mitchellj  1  M.  fy  S.  446  ;  Doe  d.  JVAai- 
ley  V.  Telling  J  2  Ea^t,  256.  When  an  actual  entry  is  necessary  to 
avoid  a  fine,  the  demise  must  be  laid  after  the  entry:  Berington  d. 
Dormer  V.  Parkhursty  13  East^  489;  Sir,  1086,  s.  c.  Where  the  sur- 
renderee of  a  copyhold  is  lessor  of  the  pit,  the  demise  may  be  stated  to 
have  been  made  between  the  times  of  surrender  and  admittance.  Hold- 
fast d.  Woollams  v.  Clapham^  1  T  B.  600,  Doe  d.  Bennington  v. 
Hally  16  East  J  211,  where  Ld.  Ellenb.  observes,  «  We  will  not  look 
to  his  title  till  admittance;  but,  when  admitted,  and  his  legal  title  per- 
fected, we  will  look  to  his  real  title,  derived  from  the  act  of  the  party 
surrendering  to  him,  which  has  been  made  perfect  by  the  subsequent  ad- 
mittance." In  the  case  of  a  tenancy  at  will,  the  demise  must  be  laid 
after  the  possession  has  been  demanded,  ^dams,  Eject.^  98.  the  posses- 
sion of  the  deft  then  beqoming  unlawful :  Bight  d.  Lewis  v.  Beardy  IS 
East,  210 ;  Hegan  v.  Johnson,  2  Taunt.  148.  In  the  case  of  a  de- 
mise by  overseers  of  the  poor,  it  should  be  stated'  to  be  made  by  those 
for  the  time  being,  at  the  period  of  bringing  the  action,  if  the  party  has 
recognized  a  tenancy  under  them;  or,  if  not,  it  may  be  laid  as  the  de- 
mist of  the  overseers  who  granted  him  possession.  Doe  d.  Chrundy  v. 
Clarke,  14  East,  488;  perhaps  any  recognition,  under  any  set  of  over- 
seers, would  be  sufficient  to  support  a  demise  laid  from  them:  ib.  489. 
As  regards  the  time  of  the  demise,  it  is  sometimes  usual,  should  any 
difficulty  occur  as  to  t)ie  exact  period,  to  insert  difierent  demises  by  the 
lessor  of  the  pit  to  have  taken  place  on  difierent  days:  •Sdams,  Eject., 
185;  2  Chit.  PL  880.  The  duration  of  the  term,  as  alleged  to  have 
been  demised  to  the  pit,  is  not  material;  so  the  plaintifi'may  declare  on 
a  demise  for  five  years,  though  the  lessor  of  the  pit  have  only  a  lease 
for  three  years :  Doe  d.  Shore  v.  Porter^  3  7!  A  18;  B.  N.  P.  106; 
Clerk  V.  Botvell,  1  Mod.  10,  overruling  Boe  ▼.  Williamson,  2  Lev. 
140.  Where  an  actual  entry  is  necessary,  the  demise  should  be  laid  sub- 
sequently to  it:  Doe  d.  Lee  Compere  v.  Hicksy  7  T.  B.  433. 
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Statement  qf  Premises.']  The  description  or  premises  io  the  decla- 
ration must  be  sufficiently  certain;  and  it  will  be  enough  to  state  lands 
by  the  provincial  names  usually  adopted  in  the  counties  where  they  are 
situate  ;  thus,  in  Norfolk^  "  five  acres  of  alder  carr"  has  been  held  good; 
80,  in  Suffolk^  for  a  beast  gate,  and,  in  Yorkshire^  for  a  cattlegate;  so, 
in  Durham^  for  coal  mines,  without  showing  the  number,  JVittinghkm 
V.  ^ndrewSf  Salk.  254,  Barnes  v.  Peterson^  Str.  1063,  Bennington 
V.  Goodtitle,  ib.  1084;  and,  in  Ireland^  for  a  township,  or  kneave,  for 
so  many  acres  of  bog,  or  of  mountain,  lA.,  Cottingham  v.  King,  Burr. 
623  ;  but  for  mountain  or  waste  in  England  the  description  must  be  more 
certain,  because  those  terms  comprehend  many  sorts  of  land:  Hancock 
v.  Price f  Hard,  57.  Describing  premises  as  a  hop-yard,  so  also 
as  an  *orchard,  has  been  held  sufficient :  Wright  v.  Wheatleyj  [*450] 
Noy,  37 ;  Cro,  E.  854,  s.  c;  Royston  v.  Bccleston,  Cro.  J. 
654,  The  word  tenement  is  not  a  sufficient  description  of  the  premises, 
Ooodtitle  V.  Walton,  Str.  834,  Copleston  v.  Piper,  Ld.  Raym.  191; 
nor  is  a  messuage  or  tenement,  Goodright  d.  Welch  v.  Flood,  3  Wils. 
23,  Wood  V.  Payne,  Cro.  E.  186 ;  nor  messuage  anc?  tenement,  Doe  d. 
Brodshaw  v.  Plowman,  1  Ea^t,  441;  Doe  A.  Stewart  y.  Denton,  1 
T.  R.  11;  but  this  error  in  describing  the  premises  cannot,  it  appears, 
be  now  taken  advantage  of  by  the  deft.:  Goodtitled.  Wright  v.  Otway,fi 
East,  357.  A  description,  however,  of  the  premises  as  a  messuage  or 
tenement,  will  be  sufficient,  if  there  be  additional  words  tending  to  ex- 
plain the  uncertainty  of  the  expression,  as  a  messuage  or  tenement, 
.  called  the  Black  Swan,  Burbary  v.  Yoemans,  1  Sid.  295;  describing 
the  place  as  a  passage-room  has  been  held  good:  Bindover  v.  Sinder- 
combe,  2  Ld.  Raym.  1470.  So  <<  a  certain  place  called  the  vestry,"  Hut* 
chinson  v.  Puller^  3  Lev.  95,  and  "  a  room  or  chamber  in  a  second  story:" 
•Anon.  3  Leon.  210.  So,  for  a  stable  and  cottage:  Hill  v.  Giles,  Cro.  E. 
218;  Lady  Dacre^s  cases,  I  Lev.  58;  Hamondy.  Ireland,  Sty.  215.  So, 
for  a  messuage  or  burgage,  because  they  both  have  the  same  signification: 
Danvers  v.  Wellington,  Hard.  173;  Rochester  v.  Rickhouse,  Pop. 
203.  So,  describing  the  premises  as  <*  part  of  a  house  in  A.:"  Sulli* 
van  V.  Seagrave,  Str.  695;  Rawson  v.  Maynard,  tro.  E.  286.  So, 
ejectment  for  "four  corn  mills:"  Fitzgerald  v.  Marshall,  1  Mod.  90. 
In  describing  land,  the  particular  species  should  be  alleged,  as  pasture  or 
meadow,  &c.,  and  the  quantity  of  each  must  be  shown,  Afassey  v.  RicCj 
Cowp.  346;  SavelPs  case,  11  Co.  55;  the  term  close  is  not  a  sufficient 
description,  Knight  v.  Sims,  Salk.  254;  Jones  v.  Hoel,  Cro.  E.  235; 
ten  acres  of  underwood  has  been  deemed  sufficiently  certain,  Warren  v. 
Wakeley,  2  Roll.  Rep.  482;  so,  fifty  acres  of  gorse  and  furse:  Fitz- 
gerald V.  Marshall,  1  Mod.  90;  and  fifty  acres  of  furse,  and  heath  and 
moor  and  marsh,  Connor  v.  West,  Burr.  2672,  and  ten  Acres  of  peiis: 
Odingsall  v.  Jackson,  1  Brown,  149.  So,  for  a  manor,  or  a  portion  of  a 
manor,  as  a  moiety,  without  a  more  particular  description:  ^dams,  Eject., 
28.  In  ejectment  for  tithes,  the  quantity  need  not  be  stated ;  they  will 
be  sufficiently  described  as  certain  tithes  of  hay,  wool,  wheat,  &c.:  Har^ 
pur's  case,  11  Co.  25;  Worrally.  Harper,  1  Roll.  Rep.  ^S;  Jlnon. 
Dyer,  116.  When  there  has  been  a  former  ejectment,  and  the  person 
ejecting  builds  upon  the  premises,  the  owner  need  not  mention  tha 
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building;  a  description  of  the  land  will  be  sufficient :  Ooodtitle  d.  Ches- 
ter V.  Mker^  1  Burt.  133.  It  is  usual  to  allege  the  number  of  acres  or 
messuages,  &c.  in  the  declaration  to  be  greater  in  number  than  piay  ac- 
tually be  the  case,  for  the  plaintiff  will  be  entitled  to  recover  less  than 
the  number  alleged,  but  he  cannot  recover  more  than  that  number,  Den 
d.  Burgis  v.  Purvis ^  Burr,  326,  Gay  v.  Randy  Cro,  E.  13;  ^nd  a 
xnoiety,  or  third  part,  may  be  recovered,  where  in  the  declaration  the 
whole  is  claimed:  Mlett  v.  Skinner^  1  Sid.  229  ;  Ooodwin  v.  Blftck- 
man^  3  Z^ev,  334. 

Statement  of  Local  Situation  of  Premises.']  There  is  no  occasion 
to  mention  the  parish  or  hamlet  in  which  the  premises  are  situate;  the 
name  of  the  place  will  be  sufficient,  Goodtitle  d.  Bunbridge  v.  Walter^ 
4  Taunt.  671;  and,  indeed,  the  name  of  the  place  need  not  be  strictly 
alleged,  if,  from  other  parts  of  the  declaration,  a  sufficient  description 
can  be  collected:  Goodright  d.  Smallwood  v.  Strother^  Bl.  R.  706. 
Where,  however,  the  parish,  &c.  be  attempted  to  be  set  out,  it  must  be 
correctly  alleged,  or  a  variance  will  be  fatal ;  as,  where  the  premises  were 
described  as  situate  in  the  united  parishes  of  St.  Giles  in  the  Fields 
and  St.  Georgey  Bloomsbury,  when  it  appeared  that  the  two  parishes 
were  united  by  act  of  Parliament  for  the  maintenance  of  their  poor  only, 
and  not  for  any  other  purpose,  it  was  held  bad:  Goodtitle  v.  Sammi' 
mamy  2  Camp.  274;  6  Esp.  Rep.  128,  *.  c.  So,  describing 
[*451]  lands  as  situate  in  the  parishes  of  A.  *and  B.,  or  one  of  them, 
was  held  bad  for  uncertainty:  Goodright  v.  Fawson^  7  Mod. 
457;  Cottingham  v.  Kingy  Burr.  624;  Goodwin  v.  Blackmany  3  Lev. 
334.  But,  where  they  were  stated  to  lie  in  the  parish  of  Westput* 
worth  and  Bradbury y  and  it  appeared  they  were  separate  parishes,  it 
was  nevertheless  held  good,  for  the  word  parish  might  be  rejected:  ib.; 
Goodtitle  V.  Walter y  4  Taunt.  671.  So,  where  they  were  described 
as  being  in  the  parish  of  Fardhamy  and  it  appeared  to  be  Farnhaoi 
Royal,  Doe  d.  Toilet  v.  Salter y  13  Easty  9;  or  in  St.  Mary,  Lambeth, 
and  they  were  situate  in  Lambeth;  R.  v.  Glossopy4  B.  fy^A.  619;  Kirk- 
land  V.  Pounsetty  1  Taunt.  570.  Where  the  situation  of  the  premises 
was  stated  to  be  in  Westburyy  and  it  appeared  there  were  two  West- 
burysy  one  on  TVyw,  the  other  on  Sevemy  it  was  still  held  to  be  good: 
Doe  d.  James  v.  HarriSy  5  M.  fy  S.  326;  but  see  13  Easty  9.  Where 
the  premises  are  situate  in  two  parishes,  they  may  be  described  as  lying 
in  the  two,  or  in  each  respectively:  seepQsty  ^^  Precedent.*^ 

Plaintiff  ^s  Entry.]  This  need  not  be  alleged  to  have  been  made  on 
any  particular  day,  although  it  is  usual  to  state  one:  ^dams,  194;  2 
Roll.  R.  466. 

Statement  of  Ouster.]  An  ouster  should  be  stated ;  as  to  proof  of 
ity, see  post.  The  day  on  which  the  ouster  is  stated  to  have  taken  place 
should  be  after  the  commencement  of  the  supposed  demise.  It  is  not 
unusual,  though  unnecessary,  to  mention  a  particular  day:  Cro.  Jac.  311. 
A  mistake  in  the  statement  of  the  day,  especially  if  the  words  **  after- 
wards,  to  wit,"  are  introduced  before  it,  would  not,  it  seems,  be  imma- 
terial :  Cro.  Jac.  96;  JldamSy  195;  B.  N.  P.  106. 

Notice  to  Appear.  Form  of.]  The  notice  to  appear  at  the  foot  of 
the  declaration  should  be  directed  to  the  tenant  in  possession  by  his 
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name,  7  T.  R.  477,  1  Chit.  Rep.  215,  a.  1  Moo.  113,  2  Chit  Rep.  179. 
It  is  best  to  insert  both  his  Christiaa  and  surname:  1  Chit.  Rep.  573,  a. 
When  there  are  several  tenants  in  possession,  it  is  usual  and  best  to  pre- 
fix the  name  of  all  the  tenants  to  each  declaration,  though  this  is  not  ab- 
solutely necessary:  7  T.  R.  477;  5  Moo.  73.  The  notice  must  require 
the  tenant  to  appear,  and  apply  to  the  court  to  be  admitted  deft,  instead 
of  the  casual  ejector,  within  a  certain  time  after  the  declaration  is  deli- 
vered ;  and  the  time  when  the  notice  should  require  the  tenant  to  appear 
and  make  his  application  is  regulated  by  the  l6cality  of  the  premises: 
JidamSy  202.  In  a  country  ejectment,  the  notice  should  require  the  te- 
nant to  appear  generally  in  the  ensuing  term,  whether  it  be  an  issuable 
one  or  not :  Tiddy  524 ;  R.  O.  E.  T.  2  G.  4,  4  Taunt.  738.  In  London 
or  Middlesex,  be  should  be  required  to  apfiear  on  the  first  day  of  the 
term  (not  the  essoign-day),  or  within  the  first  four  days  of  the  term,  and 
this  should  be  strictly  attended  to:  Sir.  1049;  jffarnej,  175.  It  will, 
however,  suffice,  if  the  notice  be  to  appear  ^enera//y  of  the  term,  though 
indeed  the  tenant  will  then  have  the  whole  term  to  appear  in :  ^dams, 
203.  The  term  should  regularly  be  mentioned  by  a  name,  but  if  the  no- 
tice and  declaration  otherwise^  show  what  term  is  meant,  it  will  be  im- 
material :  •ddamSj  203.  The  notice  should  be  regularly  subscribed  with 
the  name  of  the  casual  ejector,  but  it  will  suffice  if  it  be  subscribed  with 
the  pit's  name :  Ram.  173;  3  T.  R.  351. 

Plea.]  The  general  issue  is,  not  guilty;  it  is  not  now  customary  to 
plead  any  other  plea,  1  Chit,  PI.  442,  though  accord  and  satisfaction 
was  once  permitted  to  be  pleaded  to  this  action,  Peytoe^s  case,  9  Co. 
77;  and  a  plea  to  the  jurisdiction  has  been  allowed  by  permission  of  the 
court:  Williams  d.  Johnson  v.  Keen,  B.  H.  R.  197 ;  Doe  d.  Morton 
▼.  Roe,  10  East,  523 ;  Deun  d.  Wroot  v.  Fenn,  8  T.  R.  474. 
The  plea  of  ancient  *demesne  has  also  been  allowed  in  this  ac-  [^452] 
tion,  though  not  in  general  found:  ib.;  Doe  A.  Rust  v.  Roe, 
Burr.  1046 ;  Brittle  v.  Dale,  Salk.  158 ;  1  Ld.  Raym.  43,  9.  c. 


Precedents. 

SKCLARATIOIT  BT  ORIGIRAL  OH  A  SfFGLE  DXMISX. 

In  the  K.  B.  (or  C.  P.)  Term,  9  Geo.  4. 

(  Venut)  (to  wit.)  Richard  Roe  was  attached  to  answer  John  Doe  of  a  plea,  wherefore  the 
said  Richard  Roe,  with  force  and  arms,  &c.,  entered  into  (describe  the  premius  mffidently  to 
cover  thote  tought  to  be  recovered;  the  description  may  be  asfollotos:)  10  metsuaget,  10  dwelling- 
houses,  10  carcasses  of  buildings,  10  stables,  10  out-houses,  10  gardens,  10  yards,  10  orchards, 
100  acres  of  arable  land,  100  acres  of  meadow  land,  100  acres  of  pasture  land,  100  acres  of 
land  covered  with  water,  and  100  acres  of  other  land  (tit  description  of  other  premises  and 
property  sotighi  to  be  recovered;  vis,  a  manor  ^  rectory  and  tithe,  common  of  pasture,  tithes,  4^., 
12  Chit.  PI.  877-8,  886),  with  the  appurtenances,  situate  in  the  parish  of  C.  {ante,  450),  in 
tfao  count/  of  D.,  which  A.  B.  had  demised  to  the  said  John  Doc,  for  a  term  which  is  not 
yet  expired,  and  ejected  him  from  his  said  farm,  and  other  wrongs  to  the  said  John  Doe 
there  did,  to  the  great  damage  of  the  said  John  Doe,  and  against  the  peace  of  our  lord  the 

king,  &c.     And  thereupon,  the  said  John  Doe,  by  ,  his  attorney,  complains,  that 

whereas  A.  B.,  on  the  day  of ,  A.  D. (ante),  at  the  parish  aforesaid,  in  the 

county  aforesaid,  had  demised  the  said  tenements,  with  the  appurtenances,  to  the  said  John 
Doe,  to  have  and  to  hold  the  same  to  the  said  John  Doe,  and  his  assigns,  from  thenceforth, 
for  and  during,  and  unto  the  full  end  and  teftn  of  seven  {insert  enough  to  cover  time,  when 
pit.  will  gttjSiai  judgment)  years,  from  thence  nest  ensuing,  and  fully  to  be  complete  and 
Vol.  I.  66 
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ended.  Bj  virtue  of  which  said  demise,  the  said  John  Doe  entered  into  the  cjaid  teBeneMSf 
with  the  appurtenances,  alid  became  and  was  thereof  possessed  of  the  said  term  so  to  him 
tfiereof  granted,  as  aforesiaid  ;  and  the  said  John  Doe,  being  so  thereof  possessed,  the  said 
Richard  Roe,  afierwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  with  force  and  arms,  &c.,  entered  into  the  said  tenements,  with  the 
appurtenances,  which  the  said  A.  B.  had  demised  to  the  said  John  Doe,  in  manner  and  for 
the  term  aforesaid,  which  is  not  yet  expired,  and  ejected  tlie  said  John  Doe  from  his  said 
farm,  and  other  wrongs  to  the  said  John  Doe  then  and  there  did,  tO'the  great  damage  of  the 
said  John  Doe,  and  against  the  peace  of  our  said  lord  the  now  king.  Wherefore  the  said 
John  Doe  saith,  that  he  is  injured,  and  hath  sustained  damage  to  the  raluA  of  £60  ;  and 
therefore  he  brings  his  suit,  &^. 

ROTICK  TO  APPEAR  THSRSTO. 

Mr.  CD.  (an/c,  461.) 
I  am  informed  that  you  are  in  possession,  or  claim  title  to,  the  premises  in  this  declara- 
tion of  ejectment  mentioned,  or  some  part  thereof;  and  I,  being  sued  in  this  action  as  a 
casual  ejector  only,  and  baring  no  claim  or  title  to  the  'same,  do  advise  you  to  appear  io 
next  —  term  (if^in  Hit  country ^  or  if  in  London  or  MiddlutXy  "  on  the  first  day  af  Dcxt 
~— •  ternv"),  in  his  majesty's  Court  of  King's  Bench,  wheresoever  his  said  majesty  shall 
then  be  in  England  {pr^  in  the  Common  Pleat,  '*  in  his  majesty's  Court  of  Commion  Beech 
at  Westminster  "),  by  some  attorney  of  that  court,  and  then  and  there,  by  rule  of  tbc^jame 
court,  t»  cause  yourself  to  be  made  deft,  in  my  stead ;  otherwise  I  shall  suffer  judgmeot 
therein  to  be  entered  against  me  by  default,  euid  you  will  be  turned  out  of  possessioo. 

Dated  this day  «f ,  A.  D.  1828. 

Yours,  &c.  Richard  Roe. 

r*4531  DKCLARATIOir  BY  ORIGINAL  III  A  DOUBLE  PBMI0E,  WITH  OlTK  OUSTER. 

In  the  K.  B.  (or  C.  P.) .  Term,  9  Geo.  4. 

(Venue)  (to  wit.)  Richard  Roe  was  attached  to  answer  John  Doe  of  a  plea,  wherefore  the 
said  Richard  Roe,  with  force  and  arms,  &c.,  entered  into  10  messuages,  kc.  {enumerate  tht 
premises  sought  to  be  reeovered,  vhieh  may  be  as  supra),  with  the  appurtenances,  situate  in 
the  parish  of  C.  {ante,  450),  in  the  county  of  D.,  which  A.  B.  had  demised  to  the  said  John 
Doe  for  a  term  which  is  not  yet  expired ;  and,  also,  wherefore  the  said  Richard  Roe,  with 
force  and  arms,  &c.,  entered  into  IQl  other  messuages,  kc.  (emimeraie  the  prendsu  as  before, 
^ding  the  word  *' other"  before  each  of  such  premises),  with  the  appurtenances,  situate  in  the 
parish  aforesaid,  in  the  county  aforesaid,  which  E.  F.  had  demised  to  the  said  Johh  Doe  for 
a  term  which  is  not  yet  expired,  and  ejected  him  from  his  said  several  farms,  and  other 
wrongs  to  the  said  John  Doe  there  did,  to  the  great  damage  of  the  said  John  Doe,  and 

against  the  peace  of  our  lord  the  king.     And  thereupon  the  said  John  Doe,  hy ,  his 

attorney,  complains,  that  whereas  the  said  A.  B.,  pn  the  -—  day  of ,  A.  D.  — ,  at  iht 

parish  aforesaid^  in  the  county  aforesaid,  had  demised  the  said  tenements  first  above-men- 
tioned, with  the  appurtenances,  to  the  said  John  Doe,  to  have  and  to  hold  the  same  to  the 
said  John  Doe  and  bis  assigns,  from  thenceforth  for  and  during,  and  onto  the  full  end  and 
term  of  seven  (insert  enough  to  coter  the  time  tUl  pit.  can  get  final  judgment)  years  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended  ;*  and  also  that  whereas  the  said 

f.  F.,  on  the day  of ,  A.  D. ,  at  the  parish  aforesaid,  in  the  county  aforesaid, 

had  demised  the  said  tenements  secondly  above-mentioned,  with  the  appurtenances,  to  the 
said  John  Doe,  to  have  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns,  from 
thenceforth,  for,  and  during,  and  unto  the  full  end  and  term  of  seven  years  from  thence  next 
ensuing,  and  fully  to  be  complete  aud  ended.  By  virtue  of  which  said  several  demises,  the 
said  John  Doe  entered  into  the  said  several  tenements  above-mentioned,  with  the  appurte- 
nances, and  became  and  was  thereof  possessed  for  the  said  several  terms  so  to  him  thereof 
respectively  granted,  as  aforesaid  ;  and  the  said  John  Doe,  being  so  thereof  possessed,  the 

said  Richard  Roc,  afterwards,  to  wit,  on  the  —  day  of A.  D. ,  with  force  and 

arms,  &c.,  entered  into  the  said  several  tenements  first  above-mentioned,  with  the  appurte- 
nances, which  the'sat^  A.  B.  and  £.  F.  had  respectively  demised  to  the  said  John  Doe,  in 
manner  and  for  the  several  terms  aforesaid,  which  are  n6t  yet  expired,  and  eiected  the  said 
John  Doe  from  his  said  several  farms,  and  other  wrongs,  &c.  (Conclude  as  tn  the  preceding 
precedent,  and  add  the  like  notice  to  appear.) 

{ 

THE  LIKE,  WITH  TWO  OUSTERS. 

{Commncement  as  in  the  last  precedent  to  *.)  By  virtue  of  which  said  demise  the  said 
John  Doe  entered  into  the  said  tenements  first  above-mentioned,  with  the  appurtenances, 
and  became  and  was  thereof  possessed  for  tlje  said  term  so  to  him  thereof  granted.  And 
the  said  John  Doe,  being  so  thereof  possessed,  the  said  Richard  Roe,  afterwards,  to  wit,  on, 
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&e.,  xvith  forcirand  armg,  &c.t  entered  ioto  the  said  tenements  first  above-mentioned,  with 
the  appurtenances,  which  the  said  A.  B.  had  demised  to  the  said  John  Doe,  in  nfanner  aaA 
for  the  term  aforesaid,  which  is  not  yet  expired,  and  ejected  hinf,  the  said  John  Doe,  from 
his  said  farm  ;  and,  also,  that  whereas  the  said  E.  F.,  on,  &c.,  at,  Hac.,  had  Aemi«ed  the  said 
tenemenu  secondly  abo?e-mentioned,  with  the  appurtenances,  to  the  said  John  Doe,  to  have 
and  to  hold  the  same  to  the  said  John  Doe  and  his  assig^ns,  from  thenceforth,  for,  and  dur<« 
in^,  and  unto  the  full  end  and  term  of  seven  years  from  thence  next  ensuing,  and  fully  tq  be 
complete  and  ended.  B)C  virtue  of  which  i^id  last-menlioned  demise,  the  said  John  Doe 
entered  into  the  said  tenements  secondly  above-mentioned,  with  the  appurtenances,  and  be- 
came and  was  thereof  possessed  for  the  said  last-mentioned  term  so  to  him  thereof  granted, 
as  aforesaid.  And  the  said  John  Doe,  being  so  thereof  possessed,  the  said  Richard  Roe,  af- 
terwards, to  wit,  on,*&c.,  with  force  and  arms,  Sic,  entered  into  the  said  tenements  secondly 
above-mentioned,  with  the  appurtenances,  which  the  said  £.  F.  had  demised  to  the  said 
John  Doe  in  manner  and  for  the  lerm  last -aforesaid,  which  is  not  yet  expired,  and  ejected 
the  said  John  Doe  from  his  said  last-mentioned  farm,  and  other  wrongs,  &c.  {CondutU  at 
in  first  pruetUfUf  and  add  the  lik€  notiee  to  apptar.) 

DECLARATION  IV  XJXCTMEHT  BT  BILL  IH  K.  B. 

Ellenborough.  Term,  9  Geo.  4. 

(Venue)  (to  wit.)    John  Doe  complains  of  Richard  Roe,  being  in  the  ^custody 
of  tht  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  him-   ^^4541 

self,  for  that  whereas  A.  B.,  on  the day  of in  the year  of  the  reign    • 

of  oor  said  lord  the  king,  at  the  parish  of ,  in  the  county  of  — — ,  liad  demised  to  the  said 

John  Doe  10  messuages.  Sic.  (deteribe  the  premises,  see  ante  ),  i^h  the  fippurtenances, 
situate  and  being  in  the  parish  aforesaid,  in  the  county  aforesaid,  to  have  and  toMd  the  same 
to  the  said  John  Doe  and  his  assigns,  from  thenceforth,  for,  and  daring,  and  onto  the  full  end 
and  term  of  seven  years  from  thence  next  ensuing|  and  fully  49  be  complete  and  ended.  By 
Tirtue  of  which  said  demise,  the  said  John  Doe  entered  into  the  said  tenements,  with  the  ap- 
purtenances, and  became  and  was  thereof  possessed  for  the  said  term  so  to  him  thereof  grant- 
ed, as  aforesaid;  and  the  said  John  Doe,  being  so  thereof  possessed,  the  said  Richard  Roe, 

afterwards,  to  wit,  on  the  —  day  of ,  in  the year  aforesaid,  with  force  and 

arms,  &c.,  entered  into  the  ^aid  tenements,  with  the  appurtenances,  in  which  the  said  John 
Doe  was  so  interested,  in  manner  ftnd  for  the  term  aforesaid,  which  is  not  yet  expired,  and 
ejected  the  said  John  Doe  from  his  said  farm,  and  other  wrongs  to  the  said  John  Doe  then  and 
there  did,  to  the  great  damage  of  the  said  John  Doe,  and  against  the  peace  of  our  said  lord 
the  king,  and  to  the  damage  of  the  said  John  Doe  of  j^;  and  therefore  he  brings  his 
suit,  &c. 

C  John  Denn, 
^  Fledges  to  prosecute,  ^     and 

I  Richard  Fenn. 

flOTICB  TO  APPEAR  THERETO. 
Mr.  C.  D. 
I  am  informed  that  yon  are  in  possession  of,  or  claim  title  to,  the  premises  in  this  declara- 
tion of  ejectment  mentioned,  ot  to  some  part  thereof;  and  I,  being  sued  in  this  action  as  a 
casual  ejector  only,  and  having  no  claim  or  title  to  the  same,  do  advise  you  to  appear  on  (ib 
axde^  452)  in  his  majesty's  Court  of  King's  Bench,  at  Westminster,  by  some  attorney  of  that 
court,  and  then  and  there,  by  rule  of  the  same  court,  to  cause  yourself  to  be  made  deft,  in  my 
stead ;  otherwise  I  shall  suffer  judgment  therein  to  be  entered  against  me  by  default,  and  you 

will  be  turned  out  of  possession.    Dated  this ^  day  of ,  A.  D.  1828. 

Your's,  &c.  Richard  Roe. 

DECLARATION  BT  TENANTS  IN  COMMON. 

The  demise  by  tenants  in  common  of  an  undivided  share  is  the  same  ax  in  other  cases,  ex- 
cept stating  it  to  be  "  one  undivided  moiety  or  half  part  the  whole  into  two  equal  moieties,  to 
be  divided  of  and  in,"  and  adding  a  coui^t  on  tlie  demise  of  the  other  tenant  in  common  with 
the  same  words. 


PLEA  OF  GENERAL  ISSUE. 

Term,9Geah4. 

CD.  ^     And  the  said  C.  D.,  by  L.  M.,  his  attorney,  comes  and  defenite 

ats.  >  the  force  and  injury,  when,  &.C.,  and  says  that  he  is  not  guiJty 

Doe,  on  the  demise  of  A.  B.  )  of  the  supposed  trespass  and  ejectment  (or,  if  several  ousters  are 
laid  in  the  declaration,  **  of  the  supposed  trespasses  and  ejectment^")  above  laid  to  his  charge, 
in  manner  and  form  as  the  said  John  Doe  hath  above  thereof  complained  against  him ;  and 
of  this  he^the  said  C.  D.,  puts  himself  upon  the  country,  &c. 
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•  Evidence  for  Plaintiff. 

In  Gbnebal.     Plaintiff  *s  Title.']     Strict  proof  of  title  will  be  un- 
'.necessary^  where  a  privity  exists  between  the  parties^  as  ib  the  case  of 
the  common  relationship  x)f  landlord  and  tenant,  where  the  tenant  is  pre- 
cluded from  disputing  his  landlord's  title :  Driver  y.  Lawrence^  2  W. 
BL  R.  1259,  post^  464.     In  other  cases,  where  no  such  privity  exists, 
strict  proof  of  title  will  be  necessary.     In  cases  where  there  is  a  privity 
between  the  parties,  it  will,  in  general,  be  su£Bcient  to  prove 
[*455]  that  the  deft.,  or  those  *under  whom  he  claims,  were  admitted 
into  possession  of  the  premises  by  the  lessor  of  the  pit,  and 
that  their  right  to  the  possession  has  ceased:  Adama^  247.     It  has  been 
considered,  that  a  party  may  be  estopped  from  disputing  the  title  of  ano- 
ther in  this  action,  by  referring  the  question  of  the  right  to  the  land  to 
an  arbitrator,  who  has  awarded  in  favour  bf  the  lessor  of  the  pit :  Dot 
v.  Posser^  3  Easty  11 ;  sed  vide  15  East,  100. 

The'  pit  must,  in  all  cases,  prove  that  he  has  a  legal  title  to  the  pre- 
mises, at  the  tin\^  of  the  demise  laid  in  the  declaration;  evidence  of  an 
equitable  estate  irill  not  be  sufficient:  Ooodtitle  v.  Jonea,  7  T.P.49; 
Doe  V.  IVrootSj  5  East,  152 ;  Roe  v.  Read,  8  T.  R.  118.  As  to  whea 
trustees  take  the  legal  estate,  see  2  Saund.  II;  2  Bla.  Com.  note.  Chit* 
ty^9  ed.  Pit  cannot  rely  upon  the  inadequacy  of  the  deft's  title,  but 
must  recover  upon  the  strength  of  his  own :  Martin  d.  Tregonwell  v. 
Strachan,  5  7!  /?.  110,  n.;  Graham  v.  Peat,  1  East,  246;  Goodtitle 
d.  Parker  v.  Baldtmn,  11  ib.  488.  Proof  of  an  undisturbed  adverse 
possession  for  twenty  years,  is  sufficient  presumptive  evidence  of  title  to 
recover  in  ejectment:  B.  N.  P.  103;  Barwick  v.  Thompson,  7  T.  R, 
488;  Dean  v.  Bernard,  1  Cowp.  597;  Stokes  v.  Berry,  Salk.  421;  1 
Ld.  Raym.  741,  s.  c;  Goodtitle  d.  Parker  v.  Baldwin,  U  East,  488; 
Taylor  v.  Horde,  1  Burr.  119;  2  Saund.  175,  n.  As  to  what  consti- 
tutes such  adverse  possession,  see  post. 

Right  of  Entry,]  The  plaintiff  must  also  prove  that  his  legal  estate 
was  accompanied  by  a  right  cf  entry  on  the  premises  at  the  time  of  the 
demise  laid  in  the  declaration.  Proof  of  his  being  entitled  to  this  right 
of  entry  at  the  time  of  the  demise  laid  will  be  sufficient,  although  such 
right  be  divested  before  trial:  11  East,  488.  Whatever  takes  away  this 
right  of  entry,  takes  away  also  the  remedy  by  ejectment,  although  the 
legal  estate  still  remains  in  the  claimant:  Ada^ns,  34.  A  right  of  en- 
try may  be  destroyed  or  taken  away  by  the  Statute  of  Limitations,  by 
descent,  or  by  discontinuance,  as  to  which,  see  post.  If  the  pit  comes 
within  any  of  the  exceptions  in  the  statute,  or  has  any  answer  .to  a  de- 
fence of  this  nature,  he  should  be  prepared  with  proofs  accordingly: 
post. 

Actual  Entry,  when  necessary.]  An  actual  entry  must  be  proved, 
to  avoid  a  fine  levied  with  proclamations,  Oates  v.  Brydon,  3  Burr. 
1897,  Doe  v.  Watts,  9  East,  19,  Barrington  v.  Parkhurst,  2  Str. 
1086,  13  East,  489,  s.  c.\  but  not  so  where  the  fine  is  levied  without 
proclamations,  Jenkins  v.  Prit chard,  2  fVils.  45;  or  if  the  proclama- 
tions be  made  after  the  commencement  of  the  action.  Doe  v.  IVatts,  9 
East,  19;  and,  in  general,  if  the  action  be  commenced  within  twenty 


EJECTMENT.  525 

years,  no  entry  seems  necessary,  though,  if  the  twenty  years  be  near  ex- 
piring, it  is  said  to  be  a  prudent  measure  to  make  an  entry ;  <<for,-in  the 
case  of  an  actual  entry  be/ore  the  expiration  of  twenty  years,  it  seems 
that  an  ejectment  may  be  brought  after;  or,  if  the  pit  should  fail  in  the 
ejectment,  whether  brought  within  twenty  years  or  after,  he  may  bring 
another,  provided  the  ejectment  in  these  cases  is  commenced  within  a 
year  after  such  actual  entry  made;  according  to  4  Anne,  c.  16,  ^.  16  :'^ 
1  Sautid.  319,/;  Doe  d.  Lee  Compere  v.  HickSf  7  T.  R.  433.  No  en- 
try  is  necessary,  where  the  fine  has  been  levied  by  a  mere  tenant  for 
years,  18  Vin.  413,  Peaceable  v.  Ready  1  East,  575;  nor  where  the 
son  of  a  tenant  by  sufferance  holds  over,  Doe  v.  Perkins,  3  M.^S.  271 ; 
nor  is  it  necessary,  where  the  action  is  brought  on  a  clause  of  re-entry 
for  non-payment  of  rent,  Goodright  v.  Caior,  Dough  477 ;  the  entry 
need  not  be  made  by  the  party  claiming;  if  it  be  done  by  some  person 
under  his  authority,  it  will  be  sufficient,  Co,  Lit.  258,  Podger^s  case,  9 
Co.  106,  even  though  the  entry  be  made  without  consent  of  the  claim- 
ant; yet  a  subsequent  ratification  will  make  it  good,  ib. ;  indeed,  the 
bringing  the  action  of  ejectment  will  be  evidence  of  assent :  B.  N.  P. 
103.  Such  assent  must,  however,  be  within  five  years  after  entry 
made:  Co.  Lit.  245;  Fitchet  v.  Adams,  Str.  1128.  The  en- 
try *must  be  made  upon  the  land  claimed,  and  it  will  not  be  [^456] 
sufficient  to  make  the  claim  at  the  gateof  the  house,  unless  such 
gate  be  upon  part  of  the  land,  B.  N.  P.  103,  FocviS  v.  Salisbury,  Hurdj 
400,  Anon.  Skin.  412 ;  but,  if  an  actual  entry  is  prevented,  the  claim 
may  then  be  made  as  near  the  land  as  it  conveniently  may :  Co.  Lit. 
253.  An  entry  generally,  or  on  part  of  the  lands,  is  an  entry  upon  the 
whole,  unless  it  be  defined  otherwise,  1  Saund.  319,  Doe  d.  Tarrant  y. 
Hellier,  3  T.  R,  170;  though,  if  the  lands  are  situate  in  different  coun- 
ties, there  must  be  an  entry  for  each  county.  Lit.  S.  417,  Adamsp 
Eject.  92 ;  and  it  must  be  made  with  the  intention  of  claiming  the  land; 
so,  it  was  held  an  insufficient  entry,  where  the  lessor's  intention  was  to 
make  the  demise,  and  not  for  the  purpose  of  avoiding  the  fine :  Ber- 
rington  d.  Dormer  v.  Parkhurst,  Str.  1086;  13  East,  489,  *.  c. 
Where  tenant  for  life  levies  a  fine,  though  it  is  no  bar  to  those  in  re- 
mainder, yet  it  seemsf  that  a  remainder-man  must  make  an  actual  entry 
before  he  can  maintain  an  ejectment:  Doe  d.  Compere  v.  Hicks,  7  T. 
R*  433.  If  one  of  two  tenants  in  common  of  a  reversion  levy  a  fine  of 
the  whole,  such  fine  does  not  require  an  actual  entry  by  the  other  tenant 
in  common  to  avoid  it :  Roe  d.  Touscott  v.  Elliot,  I  B.  fy  A.  85. 

In  the  case  of  a  vacant  possession  (that  is,  where  the  premises  are  , 
wholly  deserted  by  the  tenant,  and  he  cannot  be  found,  in  order  to  be 
served  with  a  declaration  in  ejectment),  an  actual  entry  must  first  be 
made  upon  some  part  of  the  premrses:  see  the  mode  of  so  doing,  with 
the  other  requisites,  2  Archb.  P.  59. 

Identity  of  Premises,  and  Deft.^s  Possession  of  /Aem.l  Since  tlje 
roles  of  M.  T.,  1  G.  4,  K.  B.  and  H.  T.,  1  and  2  G.  4,  C.  B.,  this  is  no 
longer  necessary.  Qusere,  if  it  be  now  necessary,  since  4hose  rules,  to 
prove  the  local  situation  of  the  premises,  as  described  in  the  declaration. 
Where  the  deft,  has  obtained  particulars  of  the  prea^ises  sought  to  be  re- 
covered, pit.  cannot  travel  out  of  them. 
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Actual  OusterJ]  The  common  consent-rule  will  now,  in  g^neral^  be 
sufficient  evidence  of  the  deft/s  ouster,  or  forcible  dispossession :  3  Burr* 
1895;  1  Camp.  173.  In  an  action,  however,  by  one  joint-tenant  par- 
cener, or  tenant  in  common,  against  his  companion,  whcfe  the  latter  has 
entered  into  a  special  consent-rule,  not  absolutely  confessing  an  ouster, 
such  ouster  should  be  proved.  Where  one  tenant  in  common  held  pos- 
session, absolutely  and  solely,  for  thirty-six  years,  without  any  account 
to,  demand  made,  or  claim  set  up  by  his  companion,  it  was  held  suffi- 
cient evidence  of  an  ouster.  Doe  d.  Fisher  v.  Praaser^  Cowp.  217 ;  but 
the  bare  perception  of  the  profits  by  one  tenant  in  common,  is  not  suffi- 
cient to  affi)rd  presumption  of  an  ouster :  Fairclaim  d.  Fowler  v.  fi'Aac- 
kleton^  5  Burr.  2604.  Where  there  were  two  joint-tenants,  and  one 
went  out  at  the  request  of  the  other,  it  was  h^ld  to  be  an  ouster,  Vin. 
M.  V.  14,  512 ;  and  so  a  demand  of  possession  by  one  tenant  in  com- 
mon, and  a  refusal  by  the  other,  stating  that  he  claimed  the  wbole^  is 
evidence  of  an  ouster  of  his  companion :  Doe  d.  Hellings  v.  Bird^  11 
Easty  49;  Cowp.  217.  One  tenant  in  common  levying  a  fine  of  the 
whole,  and  taking  the  rents  and  profits  afterwards,  without  accounting 
for  nearly  five  years,  is  no  evidence  of  an  ouster  of  his  companion  at  the 
time  of  the  fine  levied :  Peaceable  d.  Homblower  v.  Bead,  1  EoMt^ 
568, 574.  Adverse  holding  over  the  possession  of  the  premises,  contrary 
to  the  terms  of  the  tenancy,  is  full  presumptive  evidence  of  an  actual 
outoter :  Taylor  v.  Fisher,   Lofftj  766. 

Damages.']  In  ordinary  cases,  the  damages  are  merely  nominal;  the 
damages  actually  sustained  by  the  detention  of  the  property,  &c.,  being 
usually  recovered  in  an  action  of  trespass  for  mesne  profits:  post,  *^Mesne 
Profits.*'  But,  in  ejectment  by  landlord  against  tenant,  whe- 
[*467]  ther  the  deft.  *appear  at  the  trial  or  not,  the  pit,  after  proof  of 
his  right  to  recover  possession  of  the  whole,  or  any  part  of  the 
premises,  m^y  proceed  to  give  evidence  of  the  mesne  profits  thereof, 
whiph  shall  have  accrued  from  the  day  of  the  determination  of  the  te- 
nant's interest  down  to  the  time  of  the  verdict,  or  to  some  preceding 
day,  to  be  specially  mentioned  therein ;  and  the  jury  shall  thereupon 
giv^  their  verdict,  both  as  to  the  recovery  of  the  premises,  and  as  to  the 
amount  of  the  damages  to  be  paid  as  mesne  profits :  1  6.  4,  c.  87,  s.  2 ; 
2  Archh.  55,  If  th^  pit.  wish  to  recover  the  mesne  profits  from  the  time 
of  the  verdict  down  to  the  time  when  possession  is  delivered  to  him,  he 
may*^ afterwards  proceed  for  it  by  action  of  trespass  for  mesne  profits,  t6»: 
as  to  the  evidence  of  damages,  post,  '<  Mesne  Profits.'* 

Bt  Heir. 

By  Heir  of  Freehold.']  When  an  heir  at  law  maintains  this  action, 
he  must  prove  that  the  ancestor,  or  person  from  whom  his  title  springs, 
was  the  person  last  seised  of  the  premises,  Jenkins  d.  Harris  v.  Prich* 
ardj  2  Wils.  47;  and  that  he  is  the  heir,  either  lineally  or  collaterally 
descended:  2  Bl.  Com.  208;  Higham  v.  Ridgway,  10  East,  120.  If 
he  be  heir  to  i(.remainder-man,  he  must  show  that  his  ancestor  was  the 
person  in'  whom,  the  remainder  was  first  vested  by  purchase:  3  Rep. 
42,  a. 

The  seisin,  of  the  ancestor  may  be  shown  by  the  fact  of  his  having 
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been  in  possession ;  for  possession  alone  is  prima-facie  evidence  of  a 
seisin  in  fee  :  B.  N.  P.  103.  The  seisin  may  also  be  proved  by  Show- 
ing the  ancestor  was  in  the  receipt  of  the  rent  from  the  tertenant:  26.; 
Jayne  v.  Price^  4  Taunt.  326;  and  see  3  B.  Sf  C  298.  'Die  possession 
of  a  guardian  in  socage  confers  an  actual  seisin  in  the  infant:  3  Wils.  516. 
Where  A.  dies  seised,  having  two  infant  daughters  by  different  venters, 
aiv entry  by  the  mother  of  the  youngest  daughter,  as  her  guardian  in  so- 
cage, constitutes  a  sufficient  seisin  in  the  eldest  daughter  to  carry  the  de- 
scent of  her  moiety,  on  her  death,  to  her  heirs:  Doe  d.  Bennett  v.  Keeny 
7  71  R.  386.  If  a  father  die,  his  estate  being  out  at  a  freehold  lease,  that 
is  not  sueh  a  possession  as  to  induce  the  possesaio  /ratris,  unless  the 
elder  son  live  to  receive  rent  after  the  expiration  of  such  lease,  but  it  has 
always  been  the  settled  rule,  that  if  the  father  die,  leaving  his  estate  out 
on  a  lease  for  years  only,  the  possession  of  the  tenant  is  so  far  the  pos- 
session of  the  elder  son  as  to  constitute  the  possessio  fratris:  p.  LA 
Kent/an^  C.  J,;  ib.  The  seisin  may  be  proved  by  the  declaration  of  a 
deceased  tenant,  that  he  held  under  the  ancestor :  Uncle  v.  Watson^  4 
Taunt.  16,  If  it  be  probable  deft,  can  rebut  plt.'s  prima-facie  case  of 
seisin,  strict  proof  of  the  ancestor's  title  had  better  be  adduced. 

To  show  the  heirship  of  the  claimant,  he  must  prove  his  descent  from 
the  person  last  seised,  when  he  claims  as  lineal  heir,  or  the  descent  of 
himself  and  the  person  last  seised,  from  some  common  ancestor,  or  at 
least,  from  two  brothers  or  sisters,  Soe  d.  Thome  v.  Lord^  2  W.  Bl.  JR. 
1099;  if  he  claims  collaterally,  together  with  the  extinction  of  all  those 
lines  of  descent  which  would  claim  before  him,  this  is  done  by  proving 
the  marriages,  births,  and  deaths,  necessary  to  complete  his  title,  and 
showing  tiie  identity  of  the  several  parties :  %^damSj  250.  The  pit. 
must  prove  that  all  the  intermediate  heirs  between  himself  and  the  an- 
cestor, from  whom  he  claims,  are  dead,  without  issue:  Richards  v. 
Richards,  15  East,  294,  n.  It  is  a  maxim,  that  he  who  asserts  the  death 
of  another,  who  was  once  living,  must  prove  his  death,  whether  the  af- 
firmative issue  be  that  he  be  dead  or  living:  Wilson  v.  Hodges,  2  East, 
312;  ante,  "  Death?^  The  testimony  of  persons  present  when  the  events 
happened,  or  who  knew  the  parties  concerned  at  those  periods,  and  |he 
prodaction  of  extracts  from  parish  registers,  are  the  most  satisfactory* 
modes  of  proving  facts  of  this  nature,  post,  **  Parish  Register,^' 
**  Hearsay  Evidence,^^  "  Public  Documents;**  and,  when  the  claimant . 
is  the  lineal  descendant  of  the  person  last  seised,  but  little  difficAty 
can  arise  in  procuring  the  necessary  proofs.  But^  when  he 
claims  *as  collateral  heir,  and  it  is  necessary  to  trace  the  relation-  -  [^458] 
ship  between  him  and  the  person  last  seised,  through  many  de- 
scents, to  a  common  ancestor,  difficulties  often  intervene  from  the  re- 
moteness of  the  period  to  which  the  inquiries  must  be  directed,  whfch, 
upon  the  ordinary  rules  of  evidence,  would  be  insuperable.  To  remedy 
this  evil,  the  courts,  from  the  necessity  of  the  case,  have  relaxed  those 
rules  in  inquiries  of  this  nature,  and  allow  hearsay  and  repntatioti  (which 
latter  is  the  hearsay  of  those  who  may  be  supposed  to  have  known  the 
fact  handed  down  from  one  to  another)  to  be  admitted  as  evidbnce,  in 
cases  of  pedigree:  Higham  v.  Ridgway^lO  East,  120;  ^dams,  251', 
post,  "  Pedigree,*^  "  Hearsay  Evidence.**    But  hearsay  evidence  of  a 
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relation  cannot  be  admitted,  when  he  himself  can  be  called^  Rendrtll  v. 
Rendrelly  Sir,  294,  3  Camp,  451,  nor  can  the  opinions  of  deceased 
neighbours,  or  acquaintances  of  the  family,  be  admitted:  13  Ves,  147, 
514;  3  r.  i?.,  707,  723;  \  M.  ^  Si  688.  Hearsay  evidence  is  also  inad- 
missible to  prove  iht  place  of  any  particular  birth:  8  East^  542.  The 
declarations  of  the  deceased  relative  should  also,  to  render  them  admis- 
sible evidence,  be  made  under  circumstances  when  the  relation  may  be 
supposed  without  any  interest,  and  without  a  bias;  therefore,  declarations 
made  after  a  suit  commenced,  or  a  controversy  preparatory  to  one,  are 
not  admissible:  4  Camp.  401. 

Stronger  and  further  proofs  should  be  adduced,  according  to  the  ex- 
pected defence:  see  post ^  "  Evidence /or  D^ence.^' 

When  the  lessor  claims  as  heir,  and  proves  his  pedigree,  and  stops, 
and  the  deft,  sets  up  a  new  case,  which  iS'  answered  by  fresh  evidence 
on  the  part  of  the  lessor,  the  deft,  is  entitled  to  the  general  reply,  4  2! 
S,  497;  and  if,  after  the  pleadings  are  opened  by  the  junior  counsel  for 
the  lessor,  the  deft.'s  counsel  expresses  himself  ready  to  admit  the  lessor 
to  be  heir,  it  will  entitle  him  to  open  the  case,  and  make  the  first  address 
to  the  jury:  AdamSy  255. 

By.  Heir  qf  Copyhold,  fycJ\  If  the  lessor  of  the  pit  be  heir  by  the 
custom  of  the  place,  in  addition  to  the  foregoing,  he  must  show  the  cus- 
tom, 4  Leon.  242,  1  Roll.  624,  and  that  he  comes  strictly  within  it:  ih. 
If  the  lessor  claims  as  heir  to  a  copyhold,  the  rolls  of  the  manor  must  be 
produced,  which  show  a  surrender  to  him,  or  to  those  under  whom  he 
claims,  16  East,20Sj  3  T.  R.  162,  post,  461.  It  is  not  necessary  he  should 
prove  his  own  admittance,  unless  the  action  be  against  the  lord:  I  Leon, 
100;  1  East,  600;  3  T.  R.  162.  If  the  ejectment  be  against  the  lord, 
he  must  either  show  that  he  is  admitted,  or  that  he  has  been  refused  ad- 
mittance. It  is  not  necessary  for  him,  in  such  case,  to  have  tendered 
himself  to  have  been  admitted  at  the  lord's  court,  if  the  steward,  upon 
application  out  of  court,  has  refused  to  admit  him:  2  M.  fy  S.  167; 
Adams,  254.  The  custom  may  be  proved  by  the  difierent  admissions 
of  the  customary  heirs  upon  the  court-rolls  of  the  manor,  produced  by 
the  steward  upon  oath,  or  by  the  medium  of  verified  examined  copies; 
but,  if^  the  ancient  rolls  be  lost,  or  there  be  no  instance  of  any  admission 
in  tbtm  similar  to  the  custom  set  up  by  the  lessor,  an  entry  upon  the 
rolls,  stating  the  mode  of  descent  of  lands  in  the  manor,  will  be  admissi- 
bl^evid^nce  aslo  the  existence  of  the  custom :  Adams,  254,  5-,  5  T.  R. 
26;  1  T.  R.  466;  s^e  3  fVils.  13. 

By  Devisees. 

£v  Devisee  of  Freehold.']  To  enable  the  devisee  of  a  freehold  cs^ 
tifte  tt)  suppoEt  this  action,  the  will  under  which  he  takes  must  be  prov' 
ed,  .with  all  its  requisites  as  to  attestation,  &c.,  pursuant  to  W.  Car.  2,  c" 
S,  s^%  9.  N^  P.  246,  viz.  the  signature  by  testator,  the  publication 
by  him  befpl9  three  or  more  credible  witnesses,  the  witnesses'  subscript 
#.iiOf  in  hiajj^resepce,  and  that  they  all  signed : /?©«/,  ^^fVill?^  If, 
[♦459]  indeed,  the  will  be  one  of  *  thirty  years'  standing,  after  proving 
.    *    .    thje  proper  eustqdy  from  whence  it  came,  it  may  be  read  in  evi- 
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dence,  without  further  proof:  9  Pes.  J.  5.;  Doe  v.  Brabant^  4  T.  B. 
707;  Boepost,  ^^JVillj^^  ''^  Written  Evidence.^^  The  conditions  prece- 
dent to  the  lessoHs  taking  as  devisee,  if  any,  must  be  proved  to  have 
been  fulfilled.  The  determination,  also,  of  any  estates  limited  by  the 
will  prior  to  the  lessor^s  devisee,  if  any  should  be  proved.  He  must 
also  prove  the  seisin  of  his  devisee,  as  to  which,  see  ante,  457.  Th^ 
death  of  the  testator  should  also  be  proved :  ante,  ^^ Death?'*  A  devisee 
of  a  freehold  may  immediately,  without  any  possession,  maintain  an 
ejectment  for  the  lands  devised:  Co.  Lit.  240,  b.  Further  and  stronger 
proofs  should  be  adduced,  according  to  the  expected  defence :  see  ^  Em^ 
dencefor  Defence^*^  post. 

By  Devisee  of  Copyhold.']  When  the  lessor  of  the  pit.  claims  afl 
devisee  of  a  copyholder^  he  must  prove  that  his  devisor  was  admitted  to 
the  estate,  and  his  surrenderor  to  the  use  of  the  will,  and  he  must  also 
show  that  he  himself  has  been  admitted.  Doe  d.  Vernon  v.  Vernon^  7 
Easty  8,  Boe  d.  Jeffery  v.  HicUs,  2  Wils.  13,  Boe  v.  Wroot,  5  East, 
137;  for  which  purpose  the  entries  on  the  manor  rolls  may  be  produced 
as  evidence,  Folkard  v.  Hemet^  2  W.  Bla.  1061,  Bex  v.  Shelly j  3  T. 
B.  141,  ante^  **  Copyholdf^  though,  if  he  be  devisee  in  remainder,  it 
will  be  sufficient  for  him  to  prove  the  admittance  of  the  tenant  for  life: 
Aunctlme  v.  Auncelme^  Cro. «/".  31.  The  identity  of  the  parties  ad- 
mitted must  also  be  established:  Doe  A.  JSanson  v.  Smithy  1  Camp.  197. 
The  party  must  also  produce  his  devisor's  will,  which,  not  falling  within 
the  Statute  of  Frauds,  will  be  sufficient,  though  it  be  not  signed  or  at-* 
tested,  Walsh  v.  EdmundSy  Cro.  E.  100,  Doe  d.  Cook  v.  Danvers^  7 
Easty  299jWagstaff  7.  Wagstaff,2  P.  fVms.  249;  the  will,  however, 
must  appear  to  be  in  writing,  32  H.  8,  c.  1,  though  papers,  bearing  but 
a  slight  resemblance  to  wills,  have  been  held  sufficient  to  pass  copyhold 
premises :  Carey  v.  Jiskew,  2  Bro.  Cha.  Bep.  58 ;  Doe  v.  Smithy  Pea* 
EvL  456 ;  1  Ander.  34.  Where  the  devisee  of  a  customary  estate, 
which  had  been  surrendered  to  the  use  of  the  will,  died  before  admit- 
tance, it  was  held  that  the  devisee,  though  afterwards  admitted,  could 
not  recover  in  ejectment,  for  the  admittance  of  the  ajecond  devisee  had 
no  relation  to  the  last  legal  surrender,  and  the  legal  estate  remained  in 
the  heir  of  the  last  surrenderer  :  Doe  v.  Vernon^  7  East^  8. 

By  Devisee  of  I^easehold.]  In  ejectment  by  a  legatee  of  a  lea^bold 
interest,  the  pit  must  establish  the  title  of  the  testator,  showing  that 
he  had  a  chattel  interest  in  the  premises.  Proving  that  he  died  in  pos- 
session would  not  suffice,  as  that  would,  prtma  facie^  be  evidence  of  a 
seisin  in  fee :  Adams^  2QQ.  The  leasehold  interest  is  usually  proved 
by  production  and  proof  of  the  execution  of  the  lease;  or  if  testator 
was  an  assignee,  the  execution  of  the  lease  and  the  assignment  to  him. 
In  a  case  where  the  lessor  put  in  an  answer  of  the  defts.  to  a  bill  in  equi- 
ty, in  which  the  deft,  stated  "he  bdieved  the  lessor  was/?i>^5ew«e/'tff  .the* 
fca^eAo/rf 'premises  in  the  bill  mentioned,''  it  was  held,,  as  agatpfct  th0. 
deft,  sufficient  evidence  that  the  interest  of  the  testator  was  oijy  a  chat 
tel  one:  Dqe  v.  Steely  3  Camp.  115. 

The  pit.  must  also  adduce  evidence  of  thv  probate  of  the  Wi^ll,  see 
posty  ^^  Executor i^  ^^Probatef  and  prove  thfe  executor'^  asseut'to  the 
bequest:  I  InsU  111,  a.    Such' assent  is  absolutely  necesttaryi  TMer, 
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344;  and  it  makes  no  difference  though  the  legatee  be  ako  an  exeeutor. 
The  assent  may  be  express  or  implied^ slight  evidence  of  it  is  sufficient: 
1  Lev.  25;  Com.  D.  Jidam.  C.  67;  1  SolL  M.  980;  5  Rol  R,  158; 
Tolhry  344,  5.  ^  As  to  disclaimer,  see  3  jB.  ^  Jl.  31. 

[*460]  *By  Trustees. 

When  the  ejectment  is  by  a  trustee,  he  must  show  he  has  the  legal 
estate  in  the  premises.     In  all  cases  in  which  the  trusts  are  not  executed 
by  the  Statute  of  Uses,  the  legal  estate  vests  in  the  trustees;  and  see  the 
law  and  cases  as  to  when  trustees  have  been  held  or  not  to  take  the  legal 
estate,  Adams,  74  to  79 ;  2  BL  Com.  by  Ckitty,  335,  n.  60.    The 
general  rule  is,  that  where  something  is  to  be  done  by  the  trustees,  which 
makes  it  necessary  for  them  to  have  the  legal  estate,  such  as  payment  of 
the  rents  and  profits  to  another's  separate  use,  or  of  the  debts  of  the  tes- 
tator, or  to  pay  rates  and  taxes,  and  keep  the  premises  in  repair,  or  the 
like,  the  legal  estate  is  vested  in  them,  and  the  grantee  or  devisee,  has 
only  a  trjist  estate:  see  3  B.  Sr  P.  178;  2  T.  R.  444;  6  71  R.  213;  8 
East  J  248 ;  12  East,  445 ;  4  Taunt.  772.    As  to  outstanding  terms,  it 
should,  in  general,  be  proved  they  have  been  surrendered.     Where  it  is 
the  interest  of  the  owner  of  the  inheritance,  that  a  satisfied  term  should 
be  considered  as  surrendered,  and  it  appears  that  no  beneficial  purpose 
can  be  answered  by  the  continuance  of  the  term,  a  surrender  may  be 
presumed:  Doe  v.  Wright ^  2  B.  fy  A.  720.    Where  the  legal  estate  has 
been  vested  in  a  trustee,  and  there  is  no  direct  evidence  of  a  conveyance 
or  surrender  to  the  cestui  que  trusty  a  jury  may,  under  circumstances, 
presume  such  conveyance  or  surrender :  Lade  v.  JSalfordy  B.  N.  P. 
110;  Goodtitle  v.  Jones^  7  T.  R.  45.    As  where  an  estate  is  directed 
to  be  conveyed,  a  jury  may,  within  four  years  from  the  time  when  the 
estate  was  directed  to  be  conveyed,  presume  that  it  has  been  so  convey- 
ed by  the  trustee :  Doe  v.  Slade,  4  T.  R.  682.    In  the  case  of  a  satisfied 
term,  where  acts  were  done  or  omitted  by  the  owner  of  the  inheritance, 
and  persons  dealing  with  him  as  to  the  land,  which  ought  not  reasona- 
bly to  be  done  or  omitted,  if  the  term  existed  in  the  hands  of  the  trustee, 
and  there  does  not  appear  to  be  any  thing  to  prevent  a  surrender  from 
having  been  made,  those  acts  are  evidence  from  which  a  jury  may  pre- 
sume such  surrender:  Doe  v.  Hilder,  5  B.  fy  A.  791.  On  the  other  hand, 
where  a  term  of  years  becomes  attendant  upon  the  inheritance,  either 
by  operation  of  law,  or  by  special  declaration  upon  the  extinction  of  the 
objects  for  which  it  was  created,  the  enjoyment  of  the  land  by  the  owner 
of  the  reversion,  thus  become  the  cestui  que  trust  of  the  term,  may 
be  accounted  for  by  the  union  of  the  two  characters  of  cestui  que  trust 
and  inheritor ;  and  there  appears,  therefore,  to  exist  no  circumstance 
'  from  which  a  jury  can  imply  a  surrender :  ib.     And  the  mere  fact  of 
a  term, being  satisfied,  furnishes  no  ground  from  which  the  jury  can  pre- 
sume it  surrendered :  Evans  v.  Bicknellj  6  Vts.  185.     There  ought  to 
be  some  dealing  with  the  term  to  authorize  such  a  presumption :  ib.; 
Cholnumdeky  v.  Clinton^  cited  Sp>gd.  V.  if  P.  426.     Where  a  term 
has  been  expressly  assigned  to  attend  the.  inheritance,  and  there  has  been 
no  act  or  omission  inconsistent  with  the  existence  of  the  term,  there  is 
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still  less  ground  to  presume  a  surrender  from  the  mere  lapse  of  time, 
and  silence  of  the  party  who  possesses  the  inheritance :  see  Sug'd,  V, 
4r  P.  389,  391 ;  RoscoCy  259.  The  recognition  of  the  term  a^  ^bsist- 
ing  at  a  late  period,  Doe  v.  Scoti,  11  East,  478,  the  fact  that  it  would 
have  been  contrary  to  the  duty  of  the  trustees  to  surrender  the  estate, 
Keene  r.  Deardony  8  Easty  267,  or  that  the  original  enjoyment  of  the 
party  who  sets  up  the  presumed  conveyance  was  consistent  with  the 
£act  of  there  having  been  no  conveyance,  Doe  v.  Bead^  5  B,fy  ^,  237, 
are  all  circumstances  from  which  a  jury  may  infer  that  no  conveyance 
has  taken  place  :  Boscoey  260. 

Bt  Administrator  or  Executor. 

In  ejectment  by  an  administrator,  he  must,  in  addition  to  the  other 
general  proofs,  produce  the  letters  of  administration  under  the 
seal  of  the  court,  or  *the  entry  in  the  ecclesiastical  record,  or  [*461] 
an  examined  copy  of  it,  will  be  sufficient,  Garrett  y.  Lister j 
I  Leon.  25,  Peaslie^s  casey  ib.  101,  Elden  v.  Kiddeii,  8  Easty  187, 
Bay  V.  Clerky  13  Easty  238;  or  an  exemplification  of  the  letters  of  ad- 
ministration:  8  Easty  187,  Kempton  v.  Crossy  C.  2T  Hard,  108. 
Where  the  lessor  of  the  pit.  is  an  executor,  he  must  produce  the  probate 
of  the  will:  B.  v.  Stoney  6  T.  B.  295:  B.  v.  Horselej/y  8  Easty  410. 
We  have  seen  an  executor  may  lay  the  demise  before  the  probate,  but 
after  the  death  of  his  testator :  antey  449.  It  is  immaterial  whether  the 
ouster  be  after  or  before  the  death  of  the  testator,  or  intestate :  4  Co.  92, 
95,  a.  In  addition  to  these  proofs,  however,  the  title  of  the  testator  or 
intestate  must  be  proved  :  ante,  454, 457. 

The  personal  representative  can  recover  only  those  premises  which 
the  testator  or  intestate  held  for  a  term  of  years :  4  Co.  92,  95,  a.;  3  T. 
B.  13.  They  may  recover  under  the  29  Car.  2,  c.  3,  s.  12,  appropri- 
ating estates  from  autre  tne,  where  there  is  no  special  occupation ;  but 
this  act  does  not  extend  to  copyholds :  1  Easty  186. 

By  Assignees  of  Bankrupt.  , 
In  Ejectment  by  Assignees  of  Bankrupt.']  They  must  prove  the 
title  of  the  bankrupt  to  the  premises  for  which  they  maintain  the  eject- 
ment, 2  Phil.  Ev.  306 ;  and  the  assignment  and  bankruptcy  must  also 
be  proved  in  the  usual  way  :  antCy  "  Bankruptcy."  By  the  6  G.  4,  c. 
16,  the  general  assignment  invests  the  assignees  with  all  the  power  ne- 
cessary to  maintain  the  ejectment  of  all  leaseholds  (except  for  lives)  be- 
longing to  the  bankrupt,  whether  in  his  possession  or  not,  at  the  time  of 
the  bankruptcy.  With  respect  to  freehold  estates  for  lives,  estates  tail 
(except  copyhold),  they  do  not  pass  by  such  assignment,  but  must,  by 
the  6  O.  4,  c.  16,  s.  64,  be  conveyed  by  the  commissioners  by  deed  in- 
dented and  enrolled;  and,  until  enrolment  and  bargain  and  sale  are 
completed,  the  assignees  cannot  maintain  an  ejectment  for  such  property: 
ante.  This  provision  includes,  not  only  estates  in  possession,  but  also 
estates  in  remainder  or  reversion  :  3  P.  FFms.  132 ;  jimb.  394 ;  3  Mer. 
App.  667.  It  also  includes*  incorporeal  hereditaments;  *drchb.  B.  L. 
125.  The  deed  only  affects  premises  to  which  the  bankrupt  i^  entitled 
at  the  time  of  its  execution ;  if  he  acquire  any  future  real  estates,  there 
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ndst  be  a  new  bargain  and  sale  to  vest  the  legal  estate  in  the  assignees: 
1  sSi/ii,  ^^^9  ^^P'  ^'  ^*  ^^^'    ^  ^^  copyholds,  see  the  6  G.  4,  c.  16, 
.  s.  66Y4lie  conveyance  to  the  iissignees  is  by  bargain  and  sale. 

"  /  By  Copyholder  or  his  Assignee. 

In  ejectment  by  the  surrenderee  of  copyhold  premises,  he  must  prove 
the. surrender  to  his  use,  and  his  subsequent  admittance;  for  the  legs! 
title  does  not  vest  in  the  surrenderee  until  after  admittance:  2  fVils.  13, 
15 ;  1  T.  R.  393.  When  the  admittance  has  been  made,  the  title  relates 
back  to  the  time  of  the  surrenderer,  against  all  persons  but  the  lord ; 
and,  therefore  a  surrenderee  may  recover  in  ejectment  against  his  sur- 
renderor, or  a  stranger,  upon  a  demise  laid  between  the  times  df  admit- 
tance and  surrender,  provided  the  admittance  be  made  before  the  trial: 
1  East,  600 ;  16  Easff  208 ;  Jidams,  61.  When  the  lessee  of  a  copy- 
holder is  ph.,  he  must,  after  proving  the  copyholder's  title,  show  a  spe- 
cial custom  in  the  manor,  allowing  the  copyholder  to  make  leases  for 
years,  or  that  the  lord  has  licensed  the  lease  to  be  made  before  it  was 
made:  Co.  Copy,  s.  5\.  If  a  copyholder,  without  license,  make  a  lease 
for  one  year,  or,  with  license,  make  a  lease  for  many  years,  and  the  les- 
see be  ejected,  he  must  not  sue  in  the  lord's  court  by  plaint:  ib.;  Cro, 
Elix.  535.  As  to  proofs  in  actions  by  heir  or  devisee  of  copyholder, 
ante^  458,  9. 

[*462]        'Bt  Joiwt-Tenants,  Tenants  in  Common,  &c. 

Where  the  pit.  declares  on  a  joint  demise  under  several  lessors,  evi- 
dence must  be  given  of  a  joint  interest  in  the  premises;  but,  if  the  de- 
mise be  several,  evidence  of  either  a  joint  or  several  interest  will  be 
sufficient:  Doe  d.  Marsack  v.  Read,  12  Easty  57.  In  ejectment  brought 
upon  the  joint  demise  of  several  trustees  of  a  charity,  it  is  not  enough 
for  the  deft.,  who  had  paid  one  entire  rent  to  the  clerk  of  the  trustees, 
to  show  that  the  trustees  were  appointed  at  different  times,  as  evidence 
of  their  being  tenants  in  common ; '  for,  as  against  their  tenant,  his  pay- 
ment of  the  entire  rent  to  the  common  agent  of  all,  is,  at  all  events,  suffi- 
cient to  support  the  joint  demise,  without  making  it  necessary  for  them 
to  show  their  title  more  precisely :  Doe  d.  Clarke  v.  Grant)  12  East^ 
221.  As  to  the  evidence  of  the  ouster  in  an  action  by  one  joint-tenant, 
or  tenant  in  common,  against  another,  see  an/e,  456. 

By  Parson. 
It  is  incumbent  upon  9l  parson,  who  brings  an  ejectment  for  the  par- 
sonage-house, glebe,  or  tithes,  to  prove  that  the  property  sought  to  be 
recovered  is  church  property ;  as,  that  the  premises  were  occupied  by  a 
former  incumbent,  or  the  like :  2  Phil.  Ev.  258.  The  tithes  and  rectory 
are  not  the  same ;  therefore  an  ejectment  for  a  parsonage  and  glebe  will 
not  be  supported  by  showing  that  the  deft  entered  and  took  the  tithe 
belonging  thereto;  Latch,  61.  The  pit.  must  prove  his  lessor's  admis- 
sion, institution,  and  induction,  B.  N.  P.  105,  a.,  Heath  v.  Pryn^  I 
Vent.  14,  Snow  v.  Phillips,  1  Sid.  220 ;  and  he  will  not  be  required 
to^show  his  patron's  title,  ib.;  nor  need  he  prove  that  he  has  subscribed 
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to  the  thirty-nine  articles:  Powell  v.  Milbanky  3  TVils.  355;  2  TF.  bL 
851,  s.  e.  As  to  proof  of  entries  in  the  books  of' a  rector,  kee  ppiif 
"  Writings^^^  "  Tithes.^*  Where  induction,  however,  has  not  foUov^ ed 
institution,  the  presentation  must  be  proved,  J?.  N.  P.  105 ;  and  a  yer- 
bal  presentation  will  be  sufficient,  ib.;  JR.  v.  (Mstatllj  3  T.  S.  723'.  If 
the  presentation  be  by  a  corporate  body,  it  must  be  under  seal :  ante, 
« Corporation.^^  As  to  proof  of  institution  and  induction,  post, 
'^  Tithes.^'  The  institution  may  be  proved  by  the  letters  testimonial  of 
institution,  or  by  the  official  entry  in  the  public  register  of  the  diocese, 
which  ought  regularly  to  record  the  time  of  the  institution,  and  on 
whose  presentation,  Oibson^s  Codex.  794 ;  and,  in  which  case,  it  would 
be  evidence  of  the  presentation  as  well  as  induction :  2  PhiL  JEv.  257. 
The  letters  of  institution  of  a  party%reciting  the  cession  of  his  predeces- 
flor,  followed  by  induction,  are  evidence  of  the  cession :  Doe  v.  Carter, 

1  JR.  ^  M.  238.  The  induction  may  be  established  by  proof  of  the  en- 
dorsement on  the  mandate,  directed  by  the  ordinary  to  the  archdeacon, 
or  by  the  return  (if  any)  to  the  mandate,  or  by  some  person  present  at 
the  ceremony :  2  Phil.  Ev.  257. 

When  the  ejectment  is  by  a  lay  impropriator,  he  must  adduce  strict 
evidence  of  title,  by  showing  that  the  rectory  belonged  originally  to  one 
of  the  dissolved  monasteries,  and  was  granted  by  the  crown  to  one  under 
whom  he  claims,  Com.  651;  but,  as  deeds  and  muniments  are  liable  to 
be  lost,  length  of  possession  and  old  deeds  conveying  tithes  have  been 
held  sufficient  evidence  of  the  title:  5  T.  R.  256,  n. 

.  Bt  Guardian. 
Where  the  guardian  in  socage  maintains  ejectment,  he  must  prove 
title  in  the  ward,  and  that  he  is  under  fourteen  years  of  age.  Doe  d. 
Rigge  V.  Bell,  5  71  27.  471 ;  and,  if  he  be  testamentary  guardian,  that 
the  ward  is  under  twenty-one  years  of  age,  •ddamSf  270.    His  own  title 
as  guardian  must  also  be  made  to  appear,  1  P.  fFms.  260,  Bac. 
Jib.  Cruardian,  ^.,  9  *Mod.  142,  and  the  seisin  of  the  ancestor  [*463] 
of  the  ward,  2  Phil.  Ev.  251.    A  guardian  for  nurture  cannot 
maintain  ejectment:  Vaugh.  177;  2  Wila.  129.     As  to  an  infant's  and 
guardian's  power  to  maintain  an  ejectment,  see  Adams,  64. 

Bt  Tenant  by  Elegit. 
In  ejectment  by  a  tenant  by  elegit,  he  must  prove  the  judgment,  the 
elegit  taken  out  upon  it,  and  the  inquisition  and  return  thereupon,  by 
which  the  premises  are  assigned  to  him :  B.  N*  P.  104,  a.;  Ramsbot- 
tom  V.  Buckhurst,  2  M.  ^  S.  565.  Should,  however,  the  possession, 
be  not  in  the  debtor,  but  in  a  third  party,  the  title  of  the  debtor  must  be 
proved  to  have  determined:  Doe  d.  Da  Costa  v.  Wharton,  8  T.  R.  2. 
There  will  be  no  occasion  to  prove  a  copy  of  the  elegit  and  inquisition : 

2  M.  fy  S.  565.  The  return  of  the  sheriff  must  be  correct ;  so  it  was 
held  pit.  could  not  recover  where  it  did  not  appear  by  the  return  that  a 
moiety  of  the  lands  had  been  set  out  by  metes  and  bounds.  Fenny  d. 
Masters  v.  Durant,  I  B.  ^  jl.AO;  and  the  return  will  also  be  void,  if 
it  amount  in  value  to  more  Uian  a  moiety  of  the  whole.  Den  d.  Taylor 
V.  Abington,  2  Doug.  474;  Salk.  563;  B.  N.  P.  104. 
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Bt  Conusck  or  4  Statute  Merchant  or  Staple. 
The  conusee  of  a  statute  merchant  must  prove  the  obligatioD  of  the 
conusor,  or  a  certified  copy  of  the  roll  in  the  office  of  the  clerk  of  the 
reco^izance:  B.  N.  P.  104;  2  SauncL  69,  b.  He  must  also  prove  the 
capias  9%  laicnSj  and  th^  return  thereto:  Hammond  v.  Wood,  2  Scdk. 
563.  The  return  on  the  statute  merchant  may  be  in  the  1^  B.  or  C.  P.: 
F.  N.  B.  304.  The  conusee  of  a  statute  staple  must  prove  the  bond  of 
the  conusor,  or  a  certified  copy;  he  must  also  prove  the  writ  of  liberate. 
The  return  on  the  statute  staple  must  be  in  the  Court  of  Chancery:  F. 
N,  B.  2  Saufid.  70,  b.  If  he  proceed  against  third  parties,  he  roust 
prove  the  title  of  the  conusor;  and,  if  such  third  party's  interest  proceed 
from  the  conusor,  the  pit.  must  show  that  it  has  determined :  Doe  v. 
tFharton,  S  T.  B.  2. 

In  the  foregoing  actions  by  particular  parties,  the  evidence  has  been 
considered  with  reference  to  cases  where  no  privity  exists  between  the 
deft,  and  the  lessor  of  the  pit.,  or  those  under'  whom  he  claims.  We 
will  now  consider  the  requisite  evidence  iq  actions  by  particular  persons 
where  such  privity  does  exist:  as,  in  actions  by  landlord  against  hib  te- 
nant, by  mortgagees,  and  by  lords  of  manors.  In  general,  in  sueh  cases, 
instead  of  proving  title,  the  claimant  should  show  the  existence  and  ter- 
mination of  the  privity;  for  a  privity  will  not  be  presumed  to  exist 
without  proof,  but,  being  proved,  the  presumption  is  in  favour  of  its 
continuance :  iddams,  271,  Thus,  if  the  deft,  or  those  under  whom  he 
defends,  be  let  into  possession  pending  a  negotiation  for  a  purchase  or  a 
lease,  proof  must  be  given  of  the  circumstances  under  which  he  was  let 
into  possession,  and  also  of  the  breaking-ofi*  of  the  negotiation,  before  the 
day  of  the  demise  laid  in  the  declaration:  ib.  In  like  manner,  if  he  has 
become  tenant  at  will  of  the  premises,  the  lessor  must  show  how  he  be- 
came so,  and  that  the  will  was  determined  by  demand  of  possession,  or 
otherwise,  and  so  forth:  ib, 

Bt  Landlord. 
The  claimant  in  this  case  must  prove  the  tenancy  between  him  and 
the  deft.,  or  those  under  whom  he  defends,  and  the  determination  of 
such  party,  either  by  effluxion  of  time,  a  notice  to  quit,  or  breach  of  a 
condition  of  such  tenancy. 

*  Tenancy,]  As  we  have  already  seen,  ante^  454,  by  proof 
[*464]  of  this,  the  claimant  is  superseded  the  necessity  of  establish- 
ing strict  evidence  of  title;  it  being  a  general  rule  that  a 
tenant  cannot  dispute  the  title  of  his  landlord :  see  Doe  v.  Samuel, 
5  Esp.  Bep.  174;  2  Bing.  574;  Moo.  298.  And,  where  the  deft, 
came  in  under  the  claimant,  he  cannot,  it  seems,  set  up  as  a  de- 
fence that  his  title  has  expired,  4  T.  B.  682,  3  M.  fy  S.  516,  un- 
less he  solemnly  renounced  such  title  at  the  time,  and  attorned  to 
the  party  having  title,  2  Camp.  11;  Stark,  on  Ev,  Ejectment,  The 
tenant  cannot,  also,  in  general,  dispute  the  title  of  his  landlord's  as- 
signee, if  a  due  conveyance  thereof  from  the  landlord,  and  notice  thereof 
to  the  tenant,  be  proved^  and  he  remain  in  possession ;  for  the  estoppel 
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ho](l8  in  fj^vour  of  the  assignee,  if  it  would  obtain  in  f;lvour  of  the  land- 
lord: Rtnnie  v.  Robinson^  1  Sing.  147;  7  Moo.  539;  Doe  v.  fFhitroe, 
D.  Sr  B.  N.  P.C.\\  SB.fy  C.  433 -j  S  D.  fy  B.  43. 

With  respect  to  the  mode  of  proving  the  privity  of  estate  or  tenancyi 
mere  proof  oi payment  of  rent  by  deft,  to  the  claimant  is  strong /?rma- 
fade  evidence  of  it,  and  of  the  claimant's  title:  see  Fenner  v.  Duplocky 
d  Bing.  10.  It  is  not,  however,  conclusive  evidence  thereof,  and  the 
deft  may  still  dispute  the  tenancy,  where  there  is  no  proof  that  the 
claimant  was  his  original  lessor;  as,  by  showing  the  payment  was  made 
under  a  mistake  or  misrepresentation:  Williams  v.  Bartholomew^  1 
Marsh,  541;  1  J?.  ^  P.  326;  7  Moo.  299;  Oregory  v.  Davidge,  3 
Bing.  475 ;  2  Stark.  230.  Payment  of  rent  by  a  lessee  to  a  lessor  after 
the  lessoi:'s  title  has  expired,  and  after  the  lessee  has  had  notice  of  an 
adverse  claim^  does  not  amount  to  an  acknowledgment  of  title  in  the 
lessor,  or  to  a  virtual  attornment,  unless  it  be  proved  that,  at  the  time  of 
payment,  the  lessee  knew  the  precise  nature  of  the  adverse  claim,  or  the 
manner  in  which  the  lessor's  title  had  expired :  Fenner  v.  Duplocky  2 
Bing.  10.  The  effect  of  payment  of  rent,  or  an  attornment,  may  be 
destroyed  by  the  subsequent  non-claim  of  rent  for  a  number  of  years, 
and  by  showing  a  strong  ground  to  suspect  the  title  of  the  party  to 
whom  the  payment  or  attornment  was  made^  particularly  if  it  was  not 
given  voluntarily,  but  to  prevent  the  continuance  of  an  ejectment:  7 
Moo.  289.  The  deft  should  be  served  with  a  notice  to  produce  his  re- 
ceipts for  rent,  and  the  service  of  such  notice  should  be  proved. 

The  privity  of  estate  or  tenancy  is  conclusive,  if  proved  by  showing 
the  original  demise  from  the  claimant  If  the  same  was  by  parol^  the 
person  present  (if  any)  at  the  time  of  the  making  it,  and  who  can  speak 
to  th^  fact,  should  be  subpoenaed,  or  it  may  ba proved  by  deft's  admis- 
sions :  ante^  •Admissions.  The  payment  of  rent,  as  such,  is  prima-fade 
evidence  of  a  contract  of  renting,  and  of  the  terms  of  such  contract : 
supra;  1  T.  B.  161;  3  East,  270;  10  East,  261;  2  N.  B.  247,  3  M. 
fy  S.  250;  SB.fyC.  413;  6  D.  ^  B.  273,  s.  c;  and  see  2  B.  fy  C.  100; 
3  D.  ^\B.  293,  s.  c.  Evidence  of  the  submission  ^o  a  distress  for  rent, 
stated  in  the  notice  of  distress  to  be  due  from  the  deft  to  the  claimant, 
is  sufficient  torshow  a  tenancy  under  such  party :  3  Camp.  372.  As  to 
what  amounts  to  an  implied  tenancy,  or  a  mere  agreement  for  a  lease, 
see  post,  ^^Landlord  and  Tenant.^^  If  the  demise  was  by  deed  or  iii 
writing,  such  deed  or  writing  should  be  produced  and  proved  in  the 
usual  way,  see  ^*Deed,^^  ^^ Writing,'*^  or  ejse  secondary  evidence  of  it: 
post,  ^^ Secondary  Evidence.^^ 

Determination  of  Tenancy  6y  Notice  to  Quit — When  necessary. 1 
In  the  common  name,  the  notice  should  have  been  in  the  name  of  his 
first  lessee;  no  privity  existing  between  the  original  landlord  and  the 
sub-lessee:  Pleasant  d.  Hay  ton  v.  Benson,  14  East,  234.  The  repre- 
sentatives of  a  tenant  from  year  to  year  are  invested  with  every  interest 
the  tenant  might  have  had  in  the  premises,  and  are  entitled  to  a  notice 
to  quit  from  the  person  under  whom  their  testator  or  intestate 
held:  Doe  d.  *  Shore  v.  Porter,  3  T.  B.  13;  B.  y.  Inhab.  of  [*466] 
Stowe,  6  ib.  297;  Parker  d.  Walker  v.  Constable,  3  Wils. 
25.    And,  if  the  landlord  die  pending  the  tenancy,  yet  the  lessee  ia  en- 
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titled  to  the  same  notice  from  the  party  to  whom  the  interest  in  the 
premises  has  descended,  though  he  be  an  infant:  Maddon  d.  Baker  r, 
JVhite^2  71  R.  156.  In  the  common  cases  of  tenancies  of  houses  or 
lands  from  year  to  year,  a  notice  to  quit  will  be  necessary  to  determine 
such  tenancy,  and  the  party  cannot  be  ejected  without  such  notice :  Dot 
d.  fFarner  v.  BrotoUj  8  Easty  165;  1  71  X.  195.  As  to  lodgings, 
Bee  post  Though  the  lessor  enter  into  an  agreement  not  to  determine 
the  tenancy  by  a  notice  to  quit,  yet  he  may  still  do  it:  Doe  d.  Rigge 
V.  Belly  5  T.  R.  471,  In  the  case  of  an  underlease,  where  a  tenant, 
from  year  to  year,  underlet  part  of  the  premises^  and  then  gave  up  to 
his  landlord  the  part  remaining  in  his  own  possession,  without  either  re- 
ceiving a  regular  notice  to  quit  the  whole,  or  giving  notice  to  quit  to 
his  sub-lessee,  it  was  held,  the  landlord  could  not  recover  against  his 
sub-lessee,  upon  giving  half  a  year's  notice  to  quit  in  his  own :  Adams^ 
116.  Where  a  tenant  was  let  into  possession  before  the  execution  of  a 
mortgage,  he  will  be  entitled  to  a  notice  to  quit  from  the  mortgagee  pre- 
vious to  ejectment  being  brought  against  him :  semb.  Thunder  d.  WeO" 
ver  V.  Belcher^  3  Easty  449,  ii\fra.  If  there  be  a  lease  for  a  year^  and 
by  consent  of  both  parties,  the  tenant  continue  in  possession  afterwards, 
the  law  implies  a  tacit  renovation  of  the  contract,  and  a  notice  to  quit 
will  be  necessary:  Right  d.  Flower  v.  Darby y  1  71  R.  159.  Where 
a  rector  succeeded  to  a  rectory  upon  the  death  of  the  former  incumbent, 
and  defts.  were  then  in  possession  of  the  glebe  lands,  having  been  tenants  of 
the  former  incumbents,  a  notice  to  quit  was  held  necessary,  and,  where 
the  rector  conveyed  the  lands  to  a  trustee,  for  the  purpose  of  securing 
an  annuity,  a  notice  from  such  trustee  will  also  be  necessary  previous  to 
his  ejecting  them.  Doe  d.  Cates  v.  Somerville,  6  B.  ^  C.  126,  9  D.  ^ 
R.  100 ;  the  principle  governing  these  cases  being  that  the  tenancy  has 
been  affirmed  by  the  persons  subsequently  becoming  entitled  to  the  pre- 
mises. So,  if  a  tenant  for  life,  under  a  limited  power  of  leasing,  grant 
a  lease  exceeding  his  power,  the  lease  is  void,  and  not  capable  of  con- 
firmation by  the  remainder-man  ;  but,  if  the  remainder-man  accept  rent, 
as  rent,  after  the  death  of  the  tenant  for  life,  it  is  an  admission  that  deft, 
is  his  tenant,  and  a  notice  to  quit  will  be  necessary  to  determine  the  te- 
nancy :  Doe  d.  Martin  v.  fVatts,  7  7!  ii.  83 ;  2  Esp.  Rep.  500,  8.  e; 
Roe  d.  Jordan  v.  Wardy  1  H.  Bl.  97 ;  Denn  d.  Brune  v.  Rawlins^ 
10  Easty26l,  ' 

When  Notice  to  Quit  not  necessary.]  In  general,  no  notice  to  quit 
is  necessary  to  determine  a  tenancy  of  lodgingSy  unless  the  tenant  ex- 
pressly agree  for  such  notice,  or  be  a  tenant  from  year  to  year,  or  more: 
see  3  B.^  C.  SS'f  4  D,  fy  R.  493,  s.  c  No  notice  to  quit  is  deemed 
requisite  where  the  tenancy  expires  by  effluxion  of  time,  or  the  happen- 
ing of  a  particular  event,  specified  in  the  terms  of  leasing ;  both  parties 
being  apprised  when  such  period  arrives,  or  the  event  happens,  that,  an- 
less  they  come  to  a  fresh  agreement,  there  is  an  end  of  the  lease :  Afe^ 
senger  v.  ^rmstrongy  1  T.  R.  53;  ib.  1 62 ;  Cobb  v.  StokeSy  8  Easty 
358.  Where  a  tenant  has  attorned  to  another  person,  or  done  any  act 
disclaiming  to  hold  of  his  landlord,  he  may  be  treated  as  a  trespasser, 
and  no  notice  to.  quit  will  be  requisite,  B.  N.  P.  96,  Doe  d.  Williams 
V.  Pasqualiy  Pea,  Rep.  259,  Bower  v.  Mayor,  lB.^B,4;  as,  between 


EJECTMENT.  537 

mortgagee  and  raort|;igor,  afler  forfeiture  of  the  mortgage,  no  notice  to 
quit  is  necessary,  JBtrch  v.  Wright^  I  T.  JR.  383,  Afow  v.  Gallimorey 
Doug.  279;  and  it  is  the  same  in  the  case  of  under-tenants  of  the  mort* 
gagor,  Doe  d.  Shepherd  v.  ^llen^  3  Taunt.  78,  Keech  d.  FFame  v. 
£fa//,  Doug.  21  f  if  they  have  been  let  into  possession  after  the  execution 
of  the  mortgage,  and  without  the  privity  of  the  mortgagee,  td.,  ibid.; 
and  so  with  the  assignees  of  a  mortgagee.  Thunder  d.  Weaver 
V.  Belchery  3  East^  449.  No  notice  is  ever  requisite  where  *lhe  [*466] 
relation  of  landlord  and  tenant  does  not  subsist:  the  payment  of 
rent  will,  in  some  cases,  be  evidence  of  a  tenancy,  so  as  to  render  a  no- 
tice necessary,  but  not  so  if  it  be  paid  and  received  altogether  on  another 
account,  and  not  strictly  as  between  landlord  and  tenant:  Right  d.  Dean 
and  Chapter  qf  Welh  v.  Bawden^  3  £a^/,  260,  276.  Nor  is  it  neces* 
sary  where  a  person  has  wrongfully  possessed  himself  of  pit's  property, 
though  a  negotiation  as  to  terms  had  been  attempted  to  be  entered  into, 
as  he  was  only  a  tenant  by  sufferance,  Doe  d.  Knight  v.  Quiglejfy  2 
Camp.  505;  but,  if  he  be  put  into  possession  upon  an  agreement  to  pur- 
chase the  premises,  a  notice  might  be  deemed  requisite,  Bight  d.  Lewis 
T.  Beardy  13  East,  210;  and  it  seems  to  be  a  general  rule  that  a  reason- 
able demand  of  possession  is  necessary  where  a  party  is  let  into  posses^ 
sionunderan  agreement  for  a  lease,  13^05/,  210,  3  Taunt,  148.  It  will 
not  be  necessary  to  give  notice  to  a  vendee  to  quit,  who  has  agreed  to 
pay  the  purchase-money  by  instalments,  where  the  vendor  was  not  com- 
pelled to  convey,  if  default  was  made  in  the  payment  of  any  of  the  in- 
stalments: Doe  d.  Moore  v.  LawdeVy  1  Stark.  '308;  Doe  d.  Leeson  v« 
Sayety  3  Camp.  8.  Where,  by  the  terms  of  a  deed  of  copartnership, 
premises  were  to  be  occupied  during  the  continuance  of  the  partnership, 
and  the  partnership  is  dissolved,  no  notice  to  quit  is  necessary:  Doe  d. 
Waithmanv.  Miles ^  I  Stark.  181.  Where  the  lessor  of  the  pit  claim- 
ed under  an  elegit  and  inquisition  issued  in  1818,  but  founded  on  a  judg- 
ment recovered  prior  to  1816,  it  was  held,  no  notice  need  be  given  to  a 
tenant  who  was  in  possession  in  1816 :  Doe  d.  Putland  v.  HUder,  2  B. 
fy  ^d.  782.  Where  a  notice  was  given  to  a  feme  sole^  previous  to  the 
expiration  of  which  she  married,  uo  notice  was  considered  necessary  to 
be  given  to  the  husband:  Lake  v.  Smithy  I  N.  B^  174;  Wilkinson  v. 
Collet/y  5  Burr.  2694.  We  have  seen  that  the  representatives  of  a  de- 
ceased tenant  are  entitled  to  the  same  notice  to  which  their  tenant  had  a 
right,  because  the  tenant's  interest  in  the  term  vests  absolutely  in  them; 
but  where  an  agreement  had  been  made  that  a  tenant  was  to  occupy  pre- 
mises during  the  life  of  the  lessor,  either  bjr  himself  or  by  a  tenant, 
agreeable  to  the  lessor,  and  the  tenant  died,  being  himself  possessed  at 
the  time  of  his  death,  it  was  held  his  interest  ended  with  his  life,  and 
that  ejectment  was  well  brought  against  his  executrix,  without  any  no- 
tice to  quit:  Doe  d.  Bromfield  v.  Smithy  6  Easty  536.  Where  no  no- 
tice is  necessary,  but  one  has  t)een  given,  yet  it  is  not  bindinc,  and  the 
lessor  of  the  pit  may  proceed  as  if  there  had  been  none:  Doe  d.  Godsell 
V.  IngliSy  3  Taunt.  54. 

Time  of  giving  and  for  Expiration  of  Notice  J\  If  the  holding  be 
from  year  to  year,  it  is  necessary  the  notice  be  given  half  a  year  previous 
to  that  period  of  the  year  when  the  tenancy  commenced,  Right  d. 
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Fhwer  y.  Darby ^  1  T.  R.  159, 163, 8  Easif  165;  and  the  notice  mast  Ve 
to  quit  at  the  expiration  of  that  period.  The  half-year  must  be  aix  ealen* 
der  months,  or  182  days:  ib.;  Doe  d.  Harrop  t.  Greeny  4  Esp.  Sep.  199; 
Howard  y.  Wemsley^  6  ib.  53;  Gulliver  d.  Tasker  v.  ^wrr,  1  fT. 
£/.  596.  If  a  house  be  taken  <<at  twelve  months  certain,  and  six 
months'  notice  to  quit  afterwards,"  the  tenancy  may  be  determined  by 
six  months'  notice  to  quit,  expiring  at  the  end  of  the  first  year :  3  Camp, 
613.  A  notice  to  quit  on  one  of  two  days  is  sufficient,  if  six  months  in- 
tervene previous  to  tlie  expiration  of  the  first  day :  Doe  d.  Mathewsan  v. 
Wrightmanj  4  Esp.  Rep.  5.  A  notice  to  quit  at  Lady  Day,  1795,  given  it 
Michaelmas,  1795,  will  be  good ;  for  it  will  be  taken  to  mean  1796,  Doe  A. 
Bedford^.  Knightley,  7  T.  R.  63, 1  Chit.  Rep.  11 ;  and  notice  to  a  tenant 
from  year  to  year,  holding  from  old  Michaelmas,  to  quit  at  Michaelmas, 
will  be  good,  Doe  d.  Hinde  v.  Vince.  2  Camp.  256,  if  it  be  a  parol  lease, 
but  not  if  it  be  by  deed:  Doe  d.  Spicer  v.  Lea,  11  East,  312.  The 
terms  of  the  tenancy  may  require  a  less  period  than  a  half-year's  notice; 

as  if  the  tenant  be  a  monthly  or  weekly  one,  a  month  or  week's 
[*467]  notice  is  sufficient:  Kemp  v.  Derretty  3  *Camp.  510;  Doe  v. 

Hay  ell,  1  Esp.  Rep.  94;  Doe  v.  Raff  an,  6  Esp.  Rep.  4;  3  B. 
ir  C.SS;  4  D.fyR.  693;  2  Camp.  573.     Where  premises  are  taken 
under  an  agreement,  by  which  ^^  the  tenant  is  always  sul;ject  to  quit  at 
three  monks'  notice,"  this  constitutes  a  quarterly  tenancy,  which  may 
be  determined  by  a  three  months'  notice  to  quit,  expiring  at  the  end  of 
any  quarter  from  the  time  of  his  entry:  3  Camp.  510.    But,  on  the  let- 
ting of  a  house  from  <<  year  to  year,  to  quit  at  a  quarter's  notice,"  such 
notice  must  expire  at  the  period  of  the  year  at  which  the  tenancy  com- 
menced: 2  Camp.  78;  1  Taunt.  555,  s.  e.    There  is  no  distinction  as 
to  giving  notice,  whether  the  premises  be  houses  or  lands:  Right  d. 
Flower  r^Darbyj  1  T.  R.  162.    But,  as  to  lodgings,  see  ante,  465. 
Where  an  incoming  tenant  enters  upon  difierent  parts  of  the  demised 
premises  at  di£ferent  times,  the  giving  half  a  year's  notice  to  quit  before 
the  substantial  time  of  entry  is  sufficient:  p.  Ld.  Ellenb.,  Doe  d.  Brad- 
ford V.   Watkins,  7  East,  554;  Doe  d.  Strickland  v.  Spence,  6  ib., 
120 ;  Doe  d.  Heapy  v.  Howard,  11  ib.,  498.  A  lease  of  lands  by  deed, 
since  the  new  style,  to  hold  from  the  feast  of  St.  Michael,  must  be  taken 
to  mean  from  New  Michaelmas,  and  cannot  be  shown  by  extrinsic  evi- 
dence to  refer  to  a  holding  from  Old  Michaelmas;  and  a  notice  to  quit  at 
Old  Michaelmas,  though  given  half  a  year  before  New  Michaelmas,  is 
bad:  Doe  d.  Spicer  v.  £ea,  11  East,  312.     But,  under  a  parol  lease, 
evidence  will  be  admitted  to  explain  a  difficulty  as  to  the  commence- 
ment of  the  holding:  Doe  d.  Hall  v.  Benson,  4  B.  fy  ^.  588;  Den  d. 
Peters  v.  Hopkinson,  3  D.SrR.  507,  1  Esp.  Rep.  198.  If  a  remainder- 
man affirm  a  letting  which  he  might  have  avoided,  he  must  give  a  notice 
to  quit,  expiring  at  the  period  of  the  year  the  tenant  entered  :  7  T.  R. 
83,  478;  2  Esp.  Rep.  502;  1  H.  Bl.  97.     If  a  tenant  hold  under  an 
agreement  for  a  lease,  at  a  yearly  rent,  whereby  it  is  stipulated  that  the 
agreement  shall  continue  for  the  life  of  the  lessor,  and  that  a  clause  shall 
be  inserted  in  the  lease,  giving  the  lessor's  son  power  to  take  the  house 
for  himself,  when  he  comes  of  age,  the  son  must  make  bis  election  in  a 
reasonable  time  after  he  comes  of  age :  the  delay  of  a  year  is  unreasona- 
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ble,  and  the  tenant  cannot  be  ejected  upon  half  a  year's  notice  to  quit, 
served  after  such  delay :  Doe  d.  Bromfield  v.  Smithy  2  T.  B.  436. 

Where  there  has  been  an  exfiress  agreement,  the  time  of  giving  notice 
should  be  regulated  by  it :  Doe  d.  Pitcher  v.  Donovan^  1  Taunt  555, 
s.  c;  2  Camp.  78;  Kemp  v.  Derret,  3  ib.  510.  In  some  cases,  it  may 
be  regulated  by  the  custom  of  the  place  where  the  tenement  is  situate : 
Timmins  v.  Rawlinsony  3  Burr.  1609;  2  Sid.  20;  Boe  v.  Charnock, 
Pea,  Bep.  5.  The  presumption  of  la^  is,  that  that  the  tenancy  com- 
menced when  the  tenant  entered  in  the  premises,  though  he  took  pos- 
session in  the  middle  of  the  usual  quarter  days,  3  Camp.  510;  but  if  a 
tenant  entered  in  the  middle  of  a  quarter,  and  afterwards  pay  for  the  time 
to  the  beginning  of  the  succeeding  regular  quarter,  from  which  time  he 
pa^s  half-yearly,  it  shall  be  presumed  that  his  tenancy  began  from  the 
first  regular  quarter-day :  6  Esp.  Bep,  10.  A  receipt  for  a  year's  rent, 
up  to  a  particular  day,  is  prima-facie  evidence  of  a  holding  from  that 
day :  Doe  v.  Samuel,  5  Esp,  Bep.  174. 

Where  the  tenant  purposely  or  inadvertently  gives  such  information 
to  his  landlord  as  induces  him  to  suppose  the  tenancy  to  have  commen- 
<ped  at  a  particular  time,  ^the  tenant  is  precluded  from  afterwards  objecting 
to  the  notice,  for  a  mistake  in  that  respect :  Doe  d.  Eyre  v.  Lambly,  2 
Esp,  Bep,  636.  When,  also,  the  tenant,  at  the  time  of  the  service  of  the 
notice,  assents  to  the  terms  of  it,  he  will  be  precluded  from  showing  it 
expires  at  a  wrong  time;  but  such  assent  must  be  strictly  proved:  and, 
in  a  case  where  the  party  made  no  objection  to  the  notice  at  the  time  of 
its  delivery,  but  said,  ^<  I  pay  rent  enough  already — it  is  hard  to  serve 
me  thus,"  it  was  held,  that  these  circumstances  were  not  sufficient  to 
prevent  him  from  showing  the  time  when  the  tenancy  actually  commen- 
ced: Oakapple  v.  Copous,  4  T.  B.  361.  Where,  however,  the 
tenant  is  personally  served  with,  and  *reads  the  notice,  and  [^468] 
does  not  object  to  the  time  he  is  required  to  resign  possession, 
it  will,  in  general,  be  presumed,  against  him,  that  the  notice  is  correct  in 
that  respect :  2  Camp.  647;  13  Easlj  405 ;  2  Taunt.  109.  As  to  land- 
lord's waiver  of  irregular  notice  by  tenants,  see  1  Esp.  Bep.  d66. 

Form  of  Notice.']    It  is  not  necessary  that  any  particular  form  of  no- 
tice be  adhered  to;  any  statement,  however  short,  is  sufficient,  provided 
It  mention  the  period  at  which  it  is  intended  the  tenant  should  quit;  and 
the  period  so  mentioned  must  be  the  last  day  of  the  tenancy,  Doe  d. 
Mathews  v.  Jackson,  Doug.  167,  Doe  d.  Morgan  y.  Church,  3  Camp. 
71 ;  and,  if  it  be  a  parol  lease,  the  notice  need  not  be  in  writing,  Tim- 
mins v.  Bawlinson,  3  Burr.  .1603,  1  fV.  BL  533,  s.  c.;  except  it  be 
specified  so  to  be  by  agreement  between  the  parties,  or  by  the  provi- 
sions of  a  power,  ib.,  Legg  v.  Benion,  Willes,  43.    The  notice  will  be 
good,  if  it  state  that  the  tenancy  will  expire  in  so  many  months'  time 
from  the  date^f  the  notice.  Doe  d.  Phillips  v.  Butler,  2  Esp.  Bep.  589; 
and,  though  a  palpable  mistake  be  made  in  the  notice,  as  substituting  one 
year  for  i^nother,  yet  if,  in  other  respects,  it  be  good,  the  erroneous  part 
will  be  rejected,  and  the  notice  will  be  deemed  sufficient :  Doe  d.  Bed- 
f&rd  V.  Knightly,  7  T.  B.  63.    A  notice  to  quit  on  one  of  two  days 
will  be  good,  Doe  d.  Mathewson  v.  Wrightman,  4  Esp.  Bep.  5 ;  and, 
though  £e  premises  be  wrongly  described,  yet,  if  the  party  upon  whom 
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the  notice  is  served,  cannot  be  misled  by  it,  it  will  be  good :  Dae  v.  Cox^ 
^  A^'Eip,.  Rep.  185.  A  notice  dated  the  27th9  and  served  on  the  28th  of 
'  September^  requiring  a  tenant  to  quit  ^  at  Lady  Day  n^t,  or  at  the  end 
of  this  current  year/'  will  be  understood  to  mean  a  six  months',  and  not 
a  two  days'  notice :  Doe  d.  Huntingtower  v.  Cvlli/ord,  4  D.  fy  B. 
249.  A  notice  to  quit  part  of  the  premises  will  not  be  a  good  notice: 
2)de  d.  Sodd  v.  Archery  14  Eaat^  245.  Where  a  house,  lands,  and  tithes, 
aye  held  under  a  parol  demise,  at  a  joint  rent,  a  notice  to  quit  the  house, 
lands,  and  premises,  with  the  appurtenants,  has  been  held  to  include  the 
tithes,  and  sufficient  to  close  the  tenancy :  Doe  d.  Morgan  v.  Churchy 
3  Camp.  >7i.  Where  a  notice,  signed  by  the  rector  and  churchwardens 
of  a  parish,  was  delivered  to  a  tenant  o{  lands,  originally  devised  to  the 
rector  and  churchwardens,  and  their  successors,  in  trust,  requiring  him 
to  deliver  up  the  premises  ^'  to  the  rector  and  churchwardens  for  the  time 
being,"  it  was  held  bad  for  uncertainty ;  as  the  deft,  by  the  terms  of 
the  notice,  could  not  know  to  whom  he  was  to  deliver  up  the  possession : 
Doe  d.  Brooks  v.  Fairelough,  6  M.^  S.  40.  A  notice  to  quit  to  a  ten- 
ant, by  a  wrong  name,  is  not  a  good  notice.  Doe  v.  SpilleTj  6  Esp,  JRep. 
70 ;  but,  if  he  do  not  return  it,  it  will  be  a  waiver  of  the  misdirection, 
ib.'y  and  see  ante,  467,  as  to  what  will  be  a  waiver  of  irregularity  in  no* 
tice. 

By  whom  Notice  to  be  given.']  Tha  notice  may  be  given  by  the 
lessor  himself,  or  by  any  person  interested  in  the  premises,  or  by  the 
lessor's  agent  or  steward,  Boe  d.  Dean  and  Chapter  of  Bochester  v. 
Pierce  J  3  Camp.  9Q\  and  no  authority  need  be  shown  to  warrant  a  per- 
son's giving  notice  who  apparently  acts  under  due  authority,  for,  by 
bringing  the  action,  the  authority  of  the  person  is  adopted  and  recog- 
nized: ib.  Where,  however,  no  authority  is  apparent,  a  ratification  i?- 
terwards  will  not  be  sufficient,  <<  as  the  tenant  is  entitled  to  such  notice 
as  he  can  rely  upon  with  certainty  at  the  time  it  is  given,  and  he  is  not 
bound  to  submit  himself  to  the  hazard  of  the  party's  ratifying  the  no- 
tice, under  whose  supposed  authority  it  had  been  originally  given :"  p. 
Ld.  Ellenb.j  Bight  d.  Fisher  v.  Cuthell,  5  East^  496-9.  Where  a 
notice  has  been  given  by  the  agent  of  two  joint  landlords,  a  recognition 
by  one  of  them  will  be  sufficient:  Goodtitle  d.  King  v.  Woodward^  3 
jB,  4-  ^.  689;  Doe  d.  Joliffe  v.  Sybourne^  2  Esp.  Bep.  877.  Joint  te- 
nants must  join  in  a  notice  to  quit;  for,  when  two  of  four  persons.  Jointly 
interested  in  the  premises,  only  give  notice,  the  notice  will  be  good 
merely  as  far  as  their  own  portion  of  the  property  may  be 
[*469j  *concerned :  Doe  d.  fVayman  v.  Chaplin^  3  Taunt.  120. 
A  receiver,  appointed  by  the  Court  of  Chancery,  with  a  gene- 
ral authority  to  let  the  lands  to  tenants,  has  also  authority  to  deliver  the 
tenancies  by  a  notice  to  quit:  Doe  d.  Marsack  v.  Bec^,  12  Efisty  57*; 
Wilkinson  v.  CoUey^  5  Burr.  2697.  Notice  may  be  giyen  by  an  in- 
fant: Maddon  d.  Baker  v.  White,  2  7!  B.  159.  As  to  who  should 
give  notice  in  the  case  of  an  underlease,  see  ante^  465. 

To  U)hom,  and  how  Notice  to  be  given.]  Personal  sennce  of  the 
notice  is,  in  general,  necessary.  Service  of  a  notice,  leaving  it  at  the 
dwelling-house  of  the  tenant,  has  always  been  deemed  sufficient  p.  Ld. 
Kenyan,  Doe  d.  Gri^th  v.  Marsh,  4  T.  B.  465 ;  but,  where  a  notice 
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was  left  at  the  house  of  the  tenant,  and  delivered  to  a^sefvant,  without 
any  explanation,  and  no  proof  was  shown  that  it  came  into  the  han^v^f 
the  tenant,  Zi/.  Ellenb.  held  it  insufficient;  because,  if  such 'px^c!l^o4 
were  deemed  sufficient,  the  tenant  might  be  turned  out  of  possession  fty 
a  trick :  Dot  d.  Buross  v.  LucaSf  5  Esp.  Rep.  153.  But,  in  a  late 
case,  it  was  held,  that  service  on  a  servant,  at  the  tenant's  dwelling- 
house,  was  sufficient,  although  the  tenant  was  not  informed  of  it  tiU  ' 
within  half  a  year  of  its  expiration :  Doe  v.  Dunbar j  \  M.  fy  M.  10.'  Ai  ' 
service  upon  the  officers  of  a  corporation  will  be  a  good  service,  when 
the  lands  are  held  by  the  corporation:  Doe  d.  Carlisle  v.  Woodman^  8 
Ea9tf  2i27.  The  notice  was  deemed  insufficiently  served,  when  it  was 
upon  a  relative  of  the  lessee's  upon  the  premises,  although  addressed  to 
the  original  lessee:  Doe  v.  Leviy  Adams^  Eject;  115.  In  the  case  of 
several  tenants,  a  notice  served  upon  one  is  sufficient  service  :  Doe  d. 
Bradford  v.  WaHdna^'l  East^  551;  Doe  d.  Macartney  v.  Crick,  5 
Esp.  Rep.  196.  Where  a  notice  was  misdirected,  but  served  upon  the 
tenant,  and  he  made  no  objection,  but  kept  the  notice,  Ld.  Ellenb.  held 
him  to  be  bound  by  it,  as  he  might  have  repudiated  it,  had  he  chosen: 
Doe  V.  Spiller,  6  Esp.  Rep.  70;  ante^  467,  8.  Where  there  .are  under 
lessees,  the  notice  must  not  be  served  upon  them,  biit  upon  the  landlcgrd's 
immediate  lessee:  Pleasant  v.  Benson,  14  East,  234;  Roe  v.  fViggs, 
2  N.  R.  330.  But  it  may  be  served  upon  the  widow  of  a  tenant  from 
year  to  year,  who  remains  after  her  husband's  death,  without  showing 
that  she  is  executor  or  administrator  of  the  deceased :  Rees  v.  Perrot, 
4  C.  ^  P.  «30. 

Mode  of  Proving  Notice.']  The  service  of  it,  and  the  authority  to 
serve  it,  should  be  proved  by  the  party  serving  it.  If  there  have  been 
an  attesting  witness  to  the  notice,  he  must  be  called,  and  his  hand-writ- 
ing proved,  or  else  his  absence  must  be  duly  accounted  for:  post,  ^^fflt- 
ness."  The  notice  itself  must  be  proved  to  have  been  properly  signed; 
proof  of  its  merely  being  served  on  the  tenant  and  that  he  read  it,  with- 
out making  any  objection,  will  not  be  sufficient :  Doe  d.  Sykes  v.  Dum- 
ford,  2  M.  fy  S.  62.  The  notice  itself  may  be  (yroved  by  a  duplicate 
original,  or  by  the  production  of  an  examined  copy,  or  by  parol  evi- 
,  dence,  if  there  be  no  duplicate  or  copy.  Kine  v.  Beaumont,  3  B.  ^ 
B.  288.  A  notice  should  be  served  on  the  deft^  to  produce  it,  and  the 
service  of  such  notice  proved  :  but  this  seems  not  to  be  absolutely  ne- 
cessary:  2  B.  ^  2^.  41.  If  it  be  in  Ihe  possession  of  a  third  party,  he 
should  be  subpcenaed  to  produce  it  When  the  notice  was  given  by  an 
agent,  it  should  be  proved  he  was  vested  with  his  authority  at  the  time 
of  giving  the  notice.  Where  a  notice  to  quit  was  given  by  a  steward  of 
a  corporation,  it  was  presumed,  inasmuch  as  he  was  an  officer  of  the  cor- 
poration, that  he  had  an  authority  to  give  the  notice,  Doe  v.  Pearce,  2 
Camp.  96  ;  but,  where  two  or  more  tenants  are  lessors  of  the  pit,  and 
a  notice  to  quit  is  given  by  one  or  more,  in  the  name  of  all,  although 
they  all  afterwards  join  in  the  ejectment,  it  will  not  be  presumed  from 
that  circumstance,  that  an  authority  was  originally  given  by  the  parties 
not  joining  in  the  notice  to  their  co-tenants :  Right  y.  CutAell,  5  East, 
491 ;  see  Jldams,  274. 
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How  Notice  may  be  TFaived.']  The  paying  and  receiytng 
[*470]  money,  *eo  nomine^  ad  rent  for  a  portion  of  a  term  of  the  ,te- 
nancy^  after  the  expiration  of  the  period  mentioned  in  the  notice 
to  quit,  has  been  deemed  a  Waiver  of  the  notice,  where  the  giving  notice 
would  have  been  a  necesaary  step  to  commencing  the  action,  QoodrigtU 
d.  Carter  v.  CordwenU  6  71  27.  219;  though  the  mere  acceptance  of 
rent  for  the  occupation  of  the  premises,  subsequent  to  the  tinie  when 
the  term  ended,  according  to  the  notice,  will  not,  of  itself,  waive  the 
notice,  but  will  be  evidence  for  a  jury :  Doe  d.  Cherry  v.  Batten^  Cowp, 
242.  The  making  a  distress  for  rent,  accrued  after  the  expiration  of  the 
notice  to  quit,  is  not  a  question  for  a  jury ;  it  is  an  act  not  to  be  qualified, 
as  the  acceptance  of  refit  may  be,  but  is  a  direct  waiver  of  the  notice, 
Zouch  d.  fFardv.  fVithingdale^  1  H.  BL  311;  but  the  bringing  an 
action  of  covenant  for  such  rent  will  be  a  waiver:  Boe  v.  Minskully  B. 
N.  P.  96;  2  iSr  N.  P.  677.  The  giving  a  second  notice,  after  service  of 
the  first,  is  not  a  waiver  of  the  first,  for  the  lessor  may  do  it  to  make  hns 
right  to  recover  doubly  sure,  and  the  tenant  is  bound  to  abide  by  the  first 
notice,  if  unobjectionable :  Doe  d.  Williams  v.  Humphreys^  2  Eaafj 
237 ;  Messenger  v.  Jllrmstrong,  1  T.  i?.  54 ;  Doe  d.  Digby  v.  Steely  2 
Camp.  117.  The  receipt  of  rent  by  a  banker,  who  is  ignorant  of  any 
steps  having  been  taken  by  his  principal,  to  determine  the  tenancy,  as 
by  a  notice  to  quit,  is  not  a  waiver  of  the  notice,  Doe  d.  tSsh  v.  Calvert, 
2  Camp.  387 ;  though,  if  an  authorized  agent  receive  rent,  due  at  Mi- 
chaelmas, it  is,  prima  faciey  a  waiver  of  a  notice  to  quit  at  Midsummer: 
ib.  The  payment  of  rent  due  before,  though  made  aifter  the  notice,  is 
not  a  waiver,  B.  N.  P.  96,  b.;  nor  the  making  a  distress  under  the  same 
circumstances:  Adams^  Eject.  139.  A  second  notice  tp  deft  to  quit, 
is  a  waiver  as  to  him  of  a  former  notice  given  to  the  originikl  lessee,  from 
whom  he  claimed  by  assignment:  Doe  d.  Brierly  v.  Palmer^  16  Easi^ 
53.  Giving  a  notice  to  quit,  and,  at  the  same  time,  stating  that  he  would 
not,  till  the  happening  of  a  certain  event,  exercise  his  right,  is.  not  a 
waiver :  fVhiteacre  d.  Boult  v.  SymondSy  10  East^  13.  If,  at  the  end 
of  a  tenancy  from  year  to  year,  the  party  accept  another  person  as  tenant, 
without  any  surrender  in  writing,  such  acceptance  shall  be  a  dispensa- 
tion of  any  notice  to  quit:  Sparrow  v.  HawkeSj  2  Esp.  Rep.  505.  A 
recovery  for  the  use  and  occupation  of  the  premises,  after  the  expiration 
of  the  notice,  is  not  a  waiver  :J?ircA  v.  Wright  ^  1  T.  R.  387. 

Procf  of  Determination  of  the  Tenancy  by  Forfeiture.]  To 
support  ejectment  on  a  forfeiture  of  a  lease,  by  non-performance  of  co^ 
yenant,  if  the  covenant  be  to  do  an  act,  the  lessor  of  the  pit  must  prove 
the  tenancy,  and  give  some  evidence  of  the  omission  of  the  act  Where 
a  particular  of  the  breaches  has  been  given,  the  proof  must  be  according 
to  the  terms  of  the  particulars :  Doe  v.  Phillips^  6  T.  R.  597.  A  slight 
variance,  if  it  do  not  mislead,  is  immaterial,  as  a  variance  in  the  amount 
of  rent  proved  to  be  due,  and  that  claimed  in  the  particulars :  Jenny  v. 
Moody,  3  jBfng".  3. 

If  the  breach  of  covenant  be  for  non-payment  of  rent,  the  lessor  of 
pit,  if  he  procjBeds  at  common  law,  must  prove  that  he  has  complied 
with  all  the  formalities  required  by  it,  as  a  demand  of  the  rent :  Doe  d. 
Chandless  v.  Robson,  2  9.fy  P.  246.  That  the  demand  was  of  the  pre- 
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cise  rent  due,  1  Saund.  287,  and  that  it  was  made  on  the  precise  day 
on  which  it  became  due,  Co,  Lit.  202,  or  that  it  was  made  on  the  land, 
and  at  a  convenient  time  before  sunset,  &c.,  see  1  Saund,  287.  If  he 
proceeds  on  the  4  G.  2,  e.  28,  s.  2,  which  does  away  with  these  formal 
proceedings  at  common  law,  he  must  prove  that  half  a  year's  rent  be  due 
before'  the  service  of  the  declaration,  '^nd  that  there  was  no  sufficient 
distress  upon  the  preAnises  to  answer  the  arrears  of  rent  then  due,  and 
that  the  lessor  had  power  to  re»enter.  The  pit.  musi,  however,  still 
prove  a  demand  of  the  rent,  though  he  proceeds  under  this  act,  if  the 
lease  expressly  require  it:  Dovg.  486;  5  Z>.  ^  A  711;  3  J5.  ^  C.  752. 
Upon  a  lease,  reserving  rent  payable  quarterly,  with  a  proviso,  that,  if 
the  rent  be  in  arrear  twenty-one  days  next  after  day  of  pay- 
ment, being  *lawfally  demanded,  the  lessor  may  re-enter,  it  [*471] 
was  held  that,  five  quarters  being  in  arrear,  and  no  sufficient 
distress  upon  the  premises,  lessor  might  re-enter  without  a  demand : 
Doe  d.  Scholefield  v.  Alexander^  ZM.fy  8.  525 ;  Doe  d.  Shrewsbury  y. 
Wilson^  5  B.  fy  ^,  384.  Under  aproviso  in  the  lease  for  the  entry  of 
the  landlord,  in  case  the  rent  should  be  in  arrear  fourteen  days,  and  no 
distress  found  upon  the  premises,  ha  is  entitled  to  recover  in  ejectment, 
on  proof  of  half  a  year's  rent  due  at  Lady  Day,  and  no  distress  on  the 
premises  on  some  day  in  May,  the  demise  being  laid  on  the  2d  of  May, 
and  the  declaration  served  on  the  6th  of  June:  Doe  d.  Smelts.  Fu» 
chavff  15  Eastf  286.  The  insufficiency  of  the  distress  must  be  clearly 
established,  if  the  pit.  proceed  under  tfiis  act,  and  every  part  of  the  pre- 
mises  must  be  searched,  see  7  T.S.lil}  Bees  v.  King,  2  B.  Sf  B.  514; 
Forrest^  19. 

If  the  ejectment  be  for  the  breach  of  any  other  covenant,  the  claimant 
must  show  the  covenant  broken,  by  the  same  proof  as  in  an  action  of  co- 
tenant  :  see  '*  Lease.^^ 

If  it  be  for  not  repairingy  the  non-repairs  must  be  proved  by  a  com- 
petent party,  ustially  a  surveyor.  If  a  notice  to  repair  has  been  se/ved, 
such  service  should  be  proved,  and  deft,  served  with  a  notice  to  produce 
it,  proving  also  the  service:  see  in/ra, post^  " Secondary  Evidence,^'* 
If  the  covenant  be  to  keep  and  leave  the  house  in  as  good  a  plight  as  it 
was  in  at  the  time  of  making  the  lease,  ordinary  and  natural  decay  is  no 
breach  of  the  covenant,  the  covenanter  being  only  bound  to  do  his  best 
to  keep  it  in  the  same  plight,  and  therefore  to  keep  it  covered,  &c.: 
Sheph.  Touch.  169.  Breaking  a  door-way  through  the  wall  of  a  demised 
house,  into  an  adjoining  one,  amounts  to  a  breach  of  covenant  to  keep  in 
repair:  Doe  v.  Jackson^  2  Star,  293.  Broken  windows  or  doors  are 
evidence  of  the  breach  to  keep  in  repair,  Co.  Lit.  57,  a.,  2  Saund.  352, 
a.  7;  but  it  should  seem,  in  all  cases,  the  non-repair  must  have  existed  a 
reasonable  time.  Where  there  is  an  express  and  unconditional  covenant 
to  repair,  the  tenant  is  bound  to  do  so  within  a  reasonable  tinoe,  though 
the  premises  be  destroyed  by  fire,  or  other  accident :  ^leyn,  27 ;  6  T. 
B.  650,  750;  Com.  B.  626;  4  Taunt.  45;  Sheph.  Touch.  173.  A 
covenant  to  keep  in  r^air  is  broken,  and  the  party  may  be  ejected,  for 
not  repairing  within  the  term:  Luwmore  v.  Bobson^  I  B.  fy  ^.  584. 
As  to  what  is  a  waiver  of  a  breach  of  covenant  .to  repair,  and  when  pit. 
bound  by  his  notice  to  repair,  see  post,  473. 
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If  the  breach  of  coyenant  be  for  not  insuring^  the  inautance  offices 
in  which  the  insurance  should  have  been  made,  should  be  searched,  and 
it  should  be  established  no  insurance  has  been  made  there.  In  ejectment 
on  a  forfeiture  for  not  insuring,  the  lessee  having  covenanted  to  insure  in 
the  joint  names  of  himself  and  the  lessor,  and  in  two-thirds  of  the  value 
of  the  premises  devised,  and  the  lessee  had  insured  in  his  Qwn  name  only, 
and,  as  contended,  to  a  less  amount  than  two-thirds  of  the  value  of  pre- 
mises, both  parts  of  the  lease  remaining  in^he  possession  of  the  lessor, 
and  an  abstract  only  having  been  delivered  by  him  to  the  lessee,  which 
contained  no  mention  that  the  insurance  was  to  be  in  the  joint  names, 
though  it  stated  that  it  was  to  be  in  two-thifds  of  the  value  of  the  pre- 
mises, and  the  lessor  of  the  pit  had  previously  insured  the  premises  at 
the  same  sum  as  the  deft.,  it  was  held  that,  the  conduct  of  the  lessor  be- 
ing such  as  to  induce  a  reasonable  and  cautious  man  to  conclude  that  he 
was  doing  all  that  was  necessary  br  required  of  him,  in  insuring  in  his  own 
name,  and  to  the  amount  insured,  he  could  not  recover  for  a  forfeiture, 
though  therQ  was  no  dispensation  or  release:  Doe  v.  JRowe,  \  R.fy  M. 
343. 

On  a  clause  of  re-entry,  in  case  tbe  tenant  should  assign,  set  ov^f  or 
otherwise  let  the  demised  premises,  it  is  not  sufiBcient  to  prove  the  deft  a 
stranger,  in  possession  of  the  premises,  Doe  v.  Payne^  1  Stark.  BG]  but 
see  Doe  d.  Haidly  v.  Rickarby^  where  it  was  held,  that,  if  a  per- 
[*472]  son  be  *found  on  the  premises,  appearing  as  the  tenant,  it  is 
prima-facie  evidence  of  an  underletting,  sufiBcient  to  call  upon 
deft,  to  show  whether  the  person  so  holding  was  either  in  the  capacity  of 
a  tenant  or  a  servant:  5  Esp,  4. 

Where  the  terms  of  the  lease  were  /*  not  to  set,  let,  or  assign^over  the 
whole  or  part  of  this  premises,  without  leave  in  writing,''  an  under-lease 
was  considered  a  forfeiture,  and  a  parol  license  to  let  part  of  the  premises 
does  not  discharge  the  lessee  from  the  restriction  of  such  a  proviso:  Roe 
d.  Gregson  v.  Harrison,  2  T.  R.  425.  But  a  covenant  «  not  to  assign, 
transfer,  set  over,  or  otherwise  do  or  put  away  the  lease,''  was  held  not  to 
extend  to  an  under-lease  for  the  term:  Crusoed.Blencowev.  £ugby,2 
W.  Bla.  766;  3  Wils.  234, 9.  c.  Covenant  in  a  lease  *<  not  to  let,  set, 
assign,  transfer,  set  over,  or  otherwise  part  with  the  premises  thereby 
demised,  or  that  present  indenture  of  lease  :"  held,  that  a  deposit  with  a 
creditor,  as  a  security  for  money  advanced,  was  not  ji  ^^  parting  with," 
within  the  meaning  of  the  covenant:  Doe  d.  Pitt  v.  Laming,  R,fy  JUL 
36;  Doe  A.  Pitt  v.  Hogg,  4  D.  fy  R.  225;  1  C.  ^  P.  160,  s.  c.  It  is  said, 
that  a  devise  of  the  terms  by  the  lessee  is  not  a  breach  of  the  covenant 
not  to  assign:  Crusoe  d.  Blencowe  v.  Rugby,  3  Wils.  234;  Doe  d.  Good- 
behere  v.  Bevan,  3  AT.  ^  &  361;  Berry  v.  Taunton,  Cro.  JS.  331. 
When  a  lease  contained  a  proviso  for  re-entry,  in  case  the  tenant  should 
devise,  lease,  grant,  or  let  the  demised  premises,  or  any  part  or  parcel 
thereof,  or  convey,  &c.,  to  any  person  whomsoever,  for  all  or  any  part 
of  the  term,  without  the  license  of  the  lessor  in  writing,  and  the  defl.^ 
without  such  license,  agreed  with  a  person  to  enter  into  psirtnershipwith 
him,  and  that  he  should  have  the  use  of  the  back  chamber,  and  some 
other  parts  of  the  premises  exclusively,  and  of  the  rest  jointly  with  deft, 
it  was  held,  a  forfeiture  had  taken  place,  and  the  lessor  was  entitled  to 
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re-enter:  JRoei.  Dinglejf  v.  Sdles,  I  M.  ^  S.  297.  But  letting  lodg- 
ings is  not  a  breach  of  a  covenant  not  to  underlet:  Poe  d.  Pitt  v.  La- 
ming^  4  Camp.  77.  Any  act,  usus^Ily  cc^stituting  a  breach  of  covenant, 
has  been  held  not  to  have  that  effect,  if  done  by  compulsion  of  law.  So, 
where  a  lessee  who  had  covenanted  not  '^  to  let,  set,  assign,  transfer, 
itiake  over,  ba|;ter,  exchange,  or  otherwise  part  with  the  indenture,'' 
&c.,  gave  a  warrant  of  attorney  to  confess  judgment,  on  which  the  lease 
was  taken  in  execution  and  sold,  held,  no  forfeiture  of  the  lease,  Lord 
Kenyon  observing,  '<  judgments,  in  contemplation  of  law,  always  pass 
ininvitufn;2in6  I  see  no  difference  between  a  judgment  that  is  obtained 
in  consequence  of  an  action^  resisted,  and  a  judgment  that  is  signed  under 
a  warrant  of  attorney,  since  the  latter  is  merely  to  shorten  the  process, 
and  to  lessen  the  expense  of  the  proceeding:  Doe  A,  Miichinsonv.  Oar- 
ter,  8  T.  B.  57,  61.  So,  an  assignment  under  a  commission  of  bank- 
rupt is  not  a  breach  of  a  condition  not  to  assign:  Doe  d.  Goodbehere  v* 
BevaUj  3  M,  fy  S.  353.  And  so,  where  a  lease  contained  a  proviso  for 
re-entry  of  the  lessor,  and  the  lease  should  be  void  on  the  lessee's  as- 
signing without  the  license  of  the  lessor,  and  the  lessee,  itt.  January, 
1825,  executed  a  deed,  which  purported  to  convey  all  his  real  and  per- 
sonal property  to  trustees,  for  the  benefit  of  his  creditors,  and,  in  Aprils 
1825,  a  commission  of  bankruptcy  issued  against  the  lessee,  held,  that 
the  deed  was  an  act  of  bankruptcy,  and  void,  and  that  it  did  not  operate 
as  a  valid  assignment  of  the  tenant's  interest  in  the  lease,  and  therefore 
there  was  no  ^rfeiture:  Doe  d.  Lloyd  v.  Powell^  5  B.  ^  C.  318. 

fVaiver  qf  Forfeiture.^  The  receipt  of  rent,  as  such,*^will  be' a 
waiver  of  the  forfeiture,  if  the  rent  accrue  after  the  forfeiture;  but  the 
receipt  of  money  as  a  remuneration  for  the  use  and  occupation  of  the 
premises,  after  the  forfeiture,  will  not;  it  will  be  a  question  for  a  jury* 
whether  the  money  was  taken  as  irent :  Ooodright  v.  Cordwenty  6  71 
JS,  119;  Doev.  Battonj  Cowp.  243.  Acceptance  of  rent,  however^ 
will  not  operate  as  a  waiver  of  the  forfeiture,  or  a  confirma- 
tion of  the  tenancy,  unless  ^notice  have  been  given  to  the  land-  [*473 j 
lord  that  a  forfeiture  was  incurred  at  the  time :  Roe  d.  Gregson 
V.  Harrisonj  2  T.  R.  425 ;  Goodright  d.  Walter  v.  Davids,  Cotvp» 
804.  Bringing  an  action  of  covenant  for  rent  accrued  after  forfeiture  is 
a  waiver;  for,  by  bringing  the  action  of  covenant  on  the  lease,  he  ad- 
mits the  deft,  to  be. tenant  in  possession  by  virtue  of  that  lease :  Roe  d. 
Crompion  V.  Minshull^  B.  N.  P.  96.  Making  a  distress  on  the  pre- 
mises for  rent  accruing  after  the  forfeiture,  is  a  waiver :  Zouch  d.  Ward 
V.  Willingdale,  1  H.Bl.  311;  Doe  d.  Tat/lor  v.  Johnson,!  Stark.  411. 
The  making  an  insufficient  distress  for  rent,  the  non-payment  of  which 
caused  the  forfeiture,  will  not  be  a  waiver  of  the  forfeiture :  BrAjoet  d. 
Onslow  V.  Eatony  6  T.  R.  220.  Mere  knowledge  and  acquiescence  in 
an  act,  constituting  a  forfeiture,  does  not  amount  to  a  waiver;  there  must 
be  some  act  affirming  the  tenancy.  So,  where  a  leasee  exercised  a  trade 
on  the  demised  premises,  by  which  his  lease  is  forfeited,  the  landlord 
does  not  waive  the  forfeiture,  by  lying  by  and  witnessing  the  act  for  six 
years :  Doe  d.  Sheppard  v.  Mien,  3  Taunt.  78;  PennanVs  case,  3 
Rep.  64.  A  lessor,  having  a  ri^t  of  re-entry,  on  breach  of  covenant 
not  to  underlet,  does  not,  by  waiving  his  security  on  one  underletting, 
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also  waive  his  right  to  re-enter  on  a  subsequent  underletting :  Doe  d. 
Boscawen  t.  BlUSj  4  Taunt.  735,  Where  there  was  a  general  cove- 
nant, on  the  part  of  the  tenant,  to  keep  the  premises  in  repair,  and  a  fur- 
ther stipulation  that  he  would,  within  three  months  after  notice  given 
him,  repair  all  defects  specified  in  the  notice,  the  giving  a  notice  to  re- 
pair ^' forthwith^''  was  not  considered  a  waiver  of  the  forfeiture,  and  the 
'party  was  held  entitled  to  bring  ejectment,  even  before  the  expiratioa 
of  the  three  months,  Roe  d.  Goatley  v.  Paine^  2  Camp,  520;  bu^  where 
the  notice  was,  in  a  similar  case,  to  repair  within  three  months,  it  was 
held  to  be  a  waiver  of  the  forfeiture  till  the  expiration  of  the  three 
months:  Doe  d.  Morecraft  v.  MeatiXf  4^  B.  fy  C.  606.  Where  a  for- 
feiture by  a  tenant  for  years,  in  levying  a  fine,  has  not  been  taken  ad- 
vantage of  by  the  reversioner,  it  cannot  be  taken  advantage  of,  after  the 
reversion  has  been  conveyed  away,  so  as  to  recover  on  the  demises  of  the 
grantor  and  grantee  of  such  reversion:  Fenn  d.  Mathews  v.  Smarih, 
12  East,  444. 

0^  Bt  Assignee  of  Bbversiqn. 

In  this  case,  after  proving  the  forfeiture,  as  in  ejectment  by  the  land- 
lord, evidence  must  be  given  that  the  claimant  is  entitled  to  the  rever- 
sion at  the  time  the  forfeiture  was  committed,  and,  if  possible,  of  the 
mesne  assignments  from  the  original  lessor ;  ^dams,  278,  9.  These 
mesne  assignments,  however,  will  be  presumed,  if  the  original  lease  be 
for  a  long  time,  and  the  possession  of  the  assignee  has  continued  for  a 
considerable  time :  Earl  v.  Baxter,  W.  BL  1228;  Adams^  279. 

At  common  law,  an  assignee  of  the  reversion  could  not  maintain  an 
ejectment  upon  a  right  of  re-entry  for  condition  broken;  but  this  was 
remedied  by  the  32  H.  8,  e.  34.  The  statute,  however,  only  empowers 
the  aasignee  to  bring  an  ejectment  for  a  breach  of  such  conditions  only 
as  are  incident  to  the  reversion,  or  for  tlie  benefit  of  the  estate  :  Co.  Lit. 
215,  b.;  Sir  T.  Raym.  250.  The  statute  extends  to  persons  only  who 
have  the  immediate  reversi<5n,  or  remainder  in  fee-tail,  or  for  a  less  es- 
tate:  1  Saund.  322;  2  Sound,  252,  b,  A  cestui-que  use,  and  bargainee 
of  the  reversion,  are  within  the  act ;  but  persons  coming  in  by  act  of  law 
are  not:  Co.. Lit,  215,  b,;  Jldams,  70.  The  assif^nee  of  the  part  of  the 
reversion  in  all  the  premises  demised^  is  within  the  act;  but  not  the  as- 
signees of  the  reversion  in  part  of  the  lands :  ib.  Copyhold  lands  are 
within  the  act,  Carth,  205;  but  not  gifts  in  tail :  Co,  Lit,  215,  a. 

Bt  Moetga6S£. 

In  ejectment  by  mortgagee  against  mortgagor,  on  a  forfeiture  of  the 
mortgage,  no  notice  to  quit  need  be  proved.  Birch  v.  Wright, 
[*474]  1  T.  R.  ♦378,  Moss  v.  Gallimore,  Doug.  279,  2S2\  and,  in  an 
action  against  the  tenant  of  the  mortgagor,  no  notice  to  quit  is 
requisite,  except  where  the  mortgagee  has  impliedly  admitted  him  as  his 
tenant :  Ktech  v.  Hall,  Doug,  21 ;  see,  further,  ante,  465.  Where  the 
mortgagor  is  in  possession,  the  production  of  the  mortgage-deeds  will 
substantiate  the  mortgagee's  title,  because  a  party  cannot  set  up  a  title 
ineonsistent  with  his  own  deed,  Douf.  21 ;  but,  if  there  be  under-te- 
nants of  the  mortgagor  in  the  occupation  of  the  prdraisci,  the  mortg^ 
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gee  miiBt,  in  addition  to  the  morf^age,  also  prove  that  they  have  paid 
rent  to,  or  recognized  the  holding  under,  the  mortgagor :  S.  N.  P.  748; 
JBirch  V.  Wrightj  1  T.  S.  378;  Thunder  d.  Weaver  v.  Belcher,  3 
Easif  449.  If  the  third  person  holds  by  a  title  adverse  to  that  of  the 
mortgagor,  evidence  of  the  mortgagor's  title  will  be  required. 

Bt  Lord  of  Mahor. 

In  ejectment  by  the  lord  of  a  manor  for  a  forfeiture,  it  must  appear 
that  the  forfeiture  arose  when  he  was  lord,  and  that  the  tenant  commit- 
ting it  was  his  tenant  00  th&  rolls  of  the  manor,  Roe  d.  Jefferya  v.  HickSy 
2  fVils.  13,  B.  N.  P.  108,  Doe  d.  Tarrant  v.  Hellier,  3  T  R.  173;  and 
the  forfeiture  must  also  appear  to  have  been  committed  within  twenty 
years;  for,  it  is  said,  *'  the  lord  cannot  enter  for  a  forfeiture  at  the  dis* 
tance  of  more  than  twenty  years,"  per  Buller,  J.,  ib.  If  he  bring 
ejectment  for  mines  upon  his  manor,  he  must  prove  possession  to  have 
been  in  him  within  twenty  years,  ^  because  they  are  a  distinct  posses- 
sion from  the  manor^  and  may  be  of  different  inheritances,"  per  curi^ 
am.  Rich  d.  OuUen  v.  Johnson,  2  Sir.  1142;  <<  and  a  verdict,  in  trover, 
for  lead  dug  out  of  the  mine,  is  no  evidence  of  possession,  for  trover  may 
be  brought  on  property  without  possession :"  B.  N.  P.  102.  Where  a 
tenant  incloses  part  of  a  waste  for  twelve  or  thirteen  years,  and  is  seen 
by  the  steward  of  the  lord  of  the  manor,  from  time  to  time,  without  ob^ 
jection  made,  it  may  be  presumed  to  have  been  with  the  license  of  the 
lord,  and  no  action  will  lie  by  the  lord  without  previous  notice  to  throw 
it  up:  Doe  d.  Foley  v.  fVilaony  11  East,  56.  If  land  be  seized  abso- 
lutely by  the  lord,  as  forfeited  pro  defectu  tenentiSy  a  special  custom 
must  be  proved,  entitling  him  to  do  so,  but  no  custom  need  be  proved  if 
he  only  seize  qxiousqxie;  and,  if  an  absolute  seizure  be  made,  and  the 
custom  not  proved,  such  seizure  cannot  afterwards  be  set  up  as  a  sei- 
zure quotiaque;  the  proclamations  must  also  be  proved  to  have  been 
made:  Doe  d.  Tarrant  v.  Helliery  3  T.  R.  162;  Lord  Salisbury's 
cascyl  Lev.  63;  1  Keb,  287,  s.  c. 

Evidence /or  Defendant. 

Much  of  the  deft.'s  necessary  evidence  may  be  collected  from  the 
foregoing,  and  will  consist  in  rebutting  the  pit's  evidence,  by  calling 
fresh  witnesses  or  cross-examining  pit's.  The  deft  need  never  show  a 
better  title  in  himself,  or  indeed  in  any  other  person ;  if  he  controvert, 
or  show  no  title  to  exist  in  the  pit  it  will  be  sufficient,  TVegonwell  v. 
Strachan,  5  T.  R.  110;  Chaham  v.  Peaty  1  East,  246;  or  deft  may 
show  that  pit  has'  only  an  equitable  estate :  Ooodtitle  v.  Jonesy  7  T 
R.  49;  Roe  v.  Ready  S  ib.y  118,  ante. 

In  an  action  by  the  heir  at  law,  deft  may  show  the  claimant's  illegi- 
timacy:  8  Easty  193;  Goodright  d.  Thompson  v.  Sauly  4  T.  R.  356. 
Want  of  access,  or  presumptive  evidence  of  it,  or  other  circumstances 
tending  to  show  the  husband  could  not,  in  the  course  of  nature,  have 
been  the  father  of  his  wife's  child,  are  good  evidence :  8  Eastj  206;  4 
T:  R.  356.  The  marriage  under  which  claimant  claims  may  be  shown 
to  be  void :  2  Phil.  235. 

Where  the  lessor  of  the  pit  claims  as  a  devisee,  deft,  may  show  that 
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the  will  is  yoid,  byats  being  forged,  or  hj  the  incftpacity  of  the  teststor 

to  make  a  will;  or  he  may  show  that  it  has  been  revoked :  post,^^  WilV^ 

*  The  deft,  may  also,  in  all  cases,  show  that  the  claimant's 

[*475]  right  of  possession  and  entry  is  taken  away  by  discontinuance, 

descent  cast,  or  the  Statute  of  Limitations:  see  Mams,  Eject.  35. 

Right  of  Entry  barred  by  Discontinuance.']  Deft,  may  show,  that 
the  right  of  entry  has  been  taken  away  by  a  discontinuance;  as,  where  a 
tenant  in  tail  makes  a  larger  estate  of  the  land  than  by  law  he  is  entitled 
to  do,  as  if  he  makes  a  feoffment  in  fee  simple,  or  for  the  life  of  the 
feoffor,  or  in  tail ;  in  which  cases,  if  the  feoffee  retain  possession  of  the 
premises  ^fter  the  death  of  the  feoffer,  it  is  a  discontinuance,  and  neither 
the  heir  in  tail,  nor  they  in  remainder  or  reversion,  expectant  on  the 
determination  of  the  estate  tail,  can  enter  on  and  possess  the  premises: 
3  BL  Com.  171;  Co.  Lit.  3^3,  a.  It  must  appear,  however,  that  the 
party  causing  the  discontinuance  was  once  seized  of  the  freehold  and 
inheritance  of  the  estate  in  tail :  1  Inst.  347;  Lit.  S.  640,  658.  The 
instrument  by  which  the  estate  of  the  party  is  alienated  or  diacontinaed 
siust  be  proved,  as,  if  it  be  by  confirmation  with  warranty,  by  feoff- 
ment, by  fine,  by  common  recovery,  or  by  release :  Co.  Lit.  S25,  a.; 
Jldamsj  Eject.  36.  Conveyances  by  feoffment  and  livery,  or  by  fine 
or  recovery,  by  tenant  in  tail  in  possession,  work  a  discontinuance ; 
but,  if  by  covenants  to  stand  seized  to  uses  under  the  statute,  lease  and 
release,  bargain  and  sale,  they  do  not,  Co.  Lit.  330,  a.  n.  1,  unless  ac- 
companied with  a  fine,  as  one  and  the  same  assurance  in  the  two  latter 
instances,  10  Co.  95 ;  but,  if  a  distinct  assurance,  it  is  otherwise :  2 
JBurr.  704.  If,  however,  in  these  conveyances,  a  warranty  be  added, 
they  may  work  a  discontinuance :  Co.  Lit.  430,  a.  n.  By  statute  32 
JI.  8,  c.  28,  no  act  by  the  husband  alone  shall  work  a  discontinuance  or 
prejudice  the  inheritance  or  freehold  of  the  wife;  but,  after  his  death, 
she  or  her  heirs  may  enter  on  the  lands  in  question.  Alienations  made 
by  a  sole  corporation,  as  a  bishop  or  dean,  without  the  consent  of  the 
chapter,  since  the  1  Z^.  c.  19,  and  13  E.  c.  10,  cannot  work  a  disconti- 
nuance: 3  JBl.  Com.  172. 

Bight  of  ^ntry  barred  by  Descent  Cast.]  The  deft  may  prove 
that  the  entry  of  the  lessor  of  the  pit.  is  barred  by  a  descent  cast. 
Descents  which  take  away  entries  are,  when  any  one  seized  by  any 
means  whatever  of  the  inheritance  of  a  corporeal  hereditament,  dies, 
whereby  the  same  descends  to  his  heir ;  in  this  case,  however  feeble  the 
right  of  the  ancestor  might  be,  the  entry  of  any  other  person  who  claims 
title  to  the  freehold  is  taken  away,  3  Bl.  Com.  176;  see  the  doctrine 
as  to  descents  cast,  in  ^dams.  Eject.  41  to  46;  Burr.  60.  According 
to  n/ldams,  41,  n.  E.y  it  is  scarcely  possible  to  surest  a  case  in  which 
the  doctrine  of  descent  cast  can  be  now  so  applied  as  to  prevent  a  claim- 
ant from  maintaining  ejectment,  as,  from  the  principles  of  disseisin  at 
election,  he  may  always  lay  his  demise  in  the  time  of  the  ancestor,  and 
not  elect  to  be  disseised.  Where  the  entry  of  the  party,  or  his  ances* 
tor,  was  originally  lawful,  and  like  continuance  in  possession  only  not 
lawful,  the  entry  is  not  taken  away  :  2  D.fy  R.  41.  If  a  disseisor  make 
a  lease  for  term  of  his  own  life,  and  die,  this  descent  shall  not  take  away 
the  entry  of  the  disseisee,  if  the  disseisor  should  die  seized  of  the  free 
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and  frank  tenement :  Co,  Lit.  239,  b.  If  zfeme  coverte  is  disseisee, 
and,  after  her  husband  dies,  she  takes  a  second  husband,  and  then  the 
descent  happens,  this  descent  shall  take  away  tbe  entry  of  the/eme,  for 
she  might  have  entered  before  the  second  marriage,  and  prevented  the 
descent:  1  Salk.  241;  4  T.  R.  300.  There  are  also  many  cases  in 
which  a  descent  cast  will  not  toll  an  entry,  as  in  case  of  incorporeal  he- 
reditaments: Co.  Lit,  237,  a.  So,  where  the  ancestor  and  heir  are  not 
seized  of  the  same  ^estate:  ib.  238,  b.  Escheat  and  succession  have 
not  the  effect  of  a  descent:  ib.  239,  b.  250,  *a.  The  eh- 
try  is  not  tolled  where  the  descent  is  not  immediately,  ^as  [*476] 
where  a  tenancy  by  a  courtesy  intervenes:  Co.  Lit.  s.  394. 
So,  where  the  descent  has  been  avoided,  as  by  the  seizin  of  a  dowress: 
a.  3.  393.  Nor  is  it  tolled  in  the  case  of  a  devisee,  Co.  Lit.  240,  b.; 
nor  in  case  of  a  condition  broken,  ib.  339,  b.;  nor  is  the  entry  of  tenant 
for  years,  Co.  Lit.  s.4ll;  or  other  person  having  a  chattel  interest,  Co. 
Lit.  249,  a.,  tolled  by  a  descent  cast.  The  right  of  entry  is  not  tolled 
by  a  descent  cast,  if  the  claimant  were  under  any  legal  disabilities  dur- 
ing the  life  of  the  ancestor,  either  of  infancy,  coverture,  imprisonment, 
insanity,  or  being  out  of  the  realm:  Co.  Lit.  246.  And  this  title  of 
taking  away  entries  by  descent  is  still  further  narrowed  by  32  H.  8,  c. 
33,  which  enacts^  that,  if  any  person  disseizes,  or  turns  another  out  of 
possession,  no  descent  to  the  heir  of  the  disseisor  shall  take  away  the 
entry  of  him  that  has  a  right  to  the  land,  unless  the  disseisor  had  peace- 
able possession  five  years  next  after  the  disseisin.  This  statute  does  not 
extend  to  any  feoffee  or  endorsee  of  the  disseisor,  mediate  or  immediate: 
3  BL  Com.  177. 

Bight  qf  Entry  barred  by  Statute  of  Limitations.']  By  21  Jac.  1, 
€.  16,^.  1,  it  is  enacted,  <<  that  no  person  shall  make  any  entry  upon  any 
lands,  &C.,  but  within  twenty  years  next  after  his  right  or  title  shall  first 
descend  or  accrue;  and,  in  default  thereof,  such  person  so  not  entering, 
and  his  heir,  shall  be  utterly  disabled  from  such  entry."  The  king  is  not 
bound  by  this  statute,  nor  are  ecclesiastical  persons,  Adama^  46;  but  the 
statute,  with  these  exceptioDS,  applies  to  all  persons  having  a  right  to  en- 
ter, and  therefore,  if  deft  can  show  that  he,  or  those  under  whom  he 
claims,  has  been  in  possession  for  the  last  twenty  years,  adversely y  to  the 
title  of  the  claimant,  and  it  appears  that  the  claimant  has  not  been  pre- 
vented from  prosecuting  his  claim  earlier  by  reason  of  some  of  the  disa- 
bilities allowed  by  the  2d  section  (post)^  he  will  be  barred  of  his  remedy 
by  ejectment:  Jidams^  46.  With  respect  to  what  will  constitute  an  ad- 
verse holding  of  this  nature,  it  is  laid  down  in  ^dams,  Eject.  47,  that 
an  adverse  possession  will  be  negatived,  when  the  parties  claim  under 
the  same  title,  if  the  possession  of  one  party  is  consistent  with  the  title 
of  the  other,  when  the  party  cl&iming  title  has  never,  in  contemplation 
of  law,  been  out  of  possession,  and  when  the  possessor  has  acknowledg- 
ed a  title  in  the  claimant.  Where  a  cottage  is  built  on  the  lord's  waste, 
.  though  in  defiance  of  him,  and  the  possession  of  it  remains  undisturbed 
for  twenty  years,  the  lord  cannot  recover :  Doe  d.  Jackson  v.  Wilkin- 
sonj  3  B.  ^  C  413.  Whether  adverse  possession  of  an  encroachment 
upon  the  waste  of  the  lord  adjoining  to  premises  demised  to  the  party 
encroaching,  for  twenty  years^  shall  be  a  bar  to  ejectment  by  him^  seems 
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to  be  undecided,  because  it  may  have  been  done  for  the  benefit  of  the 
lord  after  the  determination  of  the  tei-m  demised:  w&^  Dot  d.  Calclov^h 
V.  Mullinery  1  Esp.  Hep.  461;  Creach  v.  ^ilmotj  2  Taunt.  160;  JDoe 
d.  ChallnoT  v.  Dauies^  1  Ssp.  Rep.  461 ;  Bryan  d.  Child  v.  fPinwood, 
I  Taunt.  208;  Attomeyi-Oeneral  v.  Fullerton,  \V.  fy  B.  S63.  The 
Statute  of  Limitations  will  be  no  defence  where  the  relation  of  landlord 
and  tenant  subsists,  the  possession  under  such  terms  never  being  consi- 
dered adverse,  Roe  d.  Bella tt  v.  FerrarSy  2  B.  fy  P.  542;  nor  even  if 
the  tenant  be  one  by  sufferance,  Doe  d.  Souter  v.  Hulli  2  D.  fy  R.  38; 
nor  will  the  possession  be  adverse,  as  between  trustee  and  eestui-que 
trusty  Keene  d.  Byron  v.  Deardon^  8  East,  248;  and,  though  the  ad- 
verse possession  of  a  cottage  for  twenty  years,  built  in  defiance  of  the 
lord,  will  be  a  good  bar,  yet,  if  there  be  anj  acknowledgment  of  a  ten* 
ancy  having  subsisted,  the  possession  will  not  be  considered  adverse;  as, 
where,  after  a  period  of  thirty  years,  6d.  rent  was  paid,  it  was  held  to  be 
evidence  that  the  occupation  began  by  permission :  Doe  A.  Jackson  y. 
Wilkinson^  SB.  ^  C.  413;  5  D.  fy  R.  273;  2B.fy  P.  542.  Where 
interest  has  been  paid,  the  possession  of  the  mortgagor  for  twenty  jexn 

will  not  be  considered  adverse  to  that  part  of  the  morgagee: 
[*477]  Hatcher  v.  Fineauxj  1  Ld.  Raym.  741.    Where  *prcmise8 

were  mortgaged  in  fee,  with  a  proviso  for  reconveyance,  if  the 
principal  were  not  paid  on  a  given  day,  and  in  the  meantime  that  the  mort- 
gagor should  continue  in  possession,  upon  special  verdict,  it  was  found, 
that  the  principal  was  not  paid  on  the  given  day,  but  that  the  mortgagor 
continued  in  possession,  and  there  was  no  finding  by  the  jpry,  either  that 
interest  had  or  had  not  been  paid  by  the  mortgagor,  it  was  held,  that 
upon  this  finding  it  must  be  ta)cen,  that  the  occupation  was,  by  the  per- 
mission of  the  mortgagee,  and  consequently,  that,  although  more  than 
twenty  years  had  elapsed  since  default  in  payment  of  the  money,  still 
the  mortgagee  was  not  barred  by  the  Statute  of  Limitations:  B.  N.  P. 
104;  Hall  v.  Doe  d.  Surtees,  5  B.fyA.  687.  The  possession  will  not 
be  adverse,  where  the  possession  of  one  party  is  not  inconsistent  with 
that  of  the  other,  as  in  the  case  of  joint-tenants,  parceners,  or  tenants  in 
common,  where  the  possession  of  one  is,  in  contemplation  of  law,  the 
possession  of  the  other.  Ford  v.  Gray^  Salk.  285,  6  Mod.  44,  s.  c, 
Smales  v.  Dales,  Hob.  120,  Doed.  Bametv.  Keene,  7  T.  R.  386;  or, 
where  a  younger  son  enters  by  abatement  on  the  death  of  his  father,  and 
dies  seized,  this  possession  is  not  adverse  to  the  title  of  his  elder  brother: 
Co.  Lit.  243,  a.  The  possession  of  a  particular  tenant  is  not  adverse  to 
him  in  remainder  or  reversion :  Taylor  d.  Mkyns  v.  Horde^  1  Burr. 
60;  Fishery.  Prosser,  Cowp.  218;  Doe  A.  Milner  v.  Brtghtiwn^  10 
Eastj  583. 

The  second  section  of  the  above  act  provides,  nevertheless,  «that,  if 
any  person,  having  a  right  or  title  of  entry,  shall  be,  at  the  time  of  the 
said  right  or  title  first  descended,  accrued,  come,  or  fallen,  within  the 
age  of  twenty-one  years, /erne  coverte^  non  compos  mentis,  imprisoned, 
or  beyond  seas,  then  such  person  and  his  heir  may,  notwithstanding  the 
twenty  years  be  expired,  bring  his  action,  or  make  his  entry,  as  he  mi^t 
have  done  before  this  act,  so  as  such  person,  or  his  heir,  shall,  within 
ten  years  next  after  his  and  their  full  age,  discover  tare,  coming  of  sound 
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mind,  enlargement  out  of  prison,  or  coming  into  thia  realm,  or  deiith, 
take  benefit  of,  and  sue  forth  the  same,  and  at  no  period  after  the  said 
ten  years.''  Where  a  party  would  take  advantage  of  this  second  section, 
it  must  appear  that  his  disability  to  enter  existed  when  his  title  accrued^ 
for  no  subsequent  disability  will  prevent  the  statute  from  running,  Coi^ 
ierell  v.  DuUon,  4  Taunt.  826,  Doe  d.  Dunroure  v.  Jonesj  4  21  S. 
300 ;  whether  such  disability  be  voluntary  or  otherwise,  yet  it  makes  no 
difference:  ib,  ^'If  a  man,  both  of  nonsane  memory  and  out  of  the 
kingdom,  come  into  the  kingdom,  and  then  go  out  of  the  kingdom,  his 
nonsane  memory  continuing,  his  privilege  as  to  being  out  of  the  kingdom 
is  gone,  and  that  of  nonsane  memory  will  begin  from  the  time  he  returns 
to  his  senses:"  Sturt  v.  Mellishj  2  Mk.  610,  614.  Where  an  ances- 
tor died  seized,  leaving  a  son  and  daughter  infants,' and,  on  the  death  of 
the  ancestor,  a  stranger  entered,  and  the  son  soon  after  went  to  sea,  and 
was  supposed  to  have  died  abroad,  within  age,  it  was  held  that  <<  the 
daughter  was  not  entitled  to  twenty  years  to  make  her  entry  after  the 
death  of  her  brother,  but  only  to  ten  yeiars,  more  than  twenty  years  hav- 
ing elapsed  since  the  death  of  the  person  last  seized.  Dot  d.  Oeorge  y. 
Jeason,  6  East^  40 ;  the  word  <  death'  in  the  statute  meaning  and  refer- 
ring to  the  death  of  the  person  to  whom  the  right  first  accrued;"  j9.  Z(L 
Ellenb.:  ib.  84.  But,  p.  Mansfield^  C.  J.,  "  the  daughter  and  infant 
heir  of  K/eme  coverte  has  ten  years  after  the^disability  ceases,  not  from 
the  death  of  her  mother :"  Cotterell  v.  Duttouy  4  Taunt.  830.  In  the 
case  of  parceners,  if  one  be  under  a  disability  within  the  meaning  of  the 
act,  and  the  other  be  under  no  disability,  but  neglect  to  enter  within 
the  limited  time,  the  disability  of  the  one  will  be  no  preservation  of  the 
right  of  the  other :  Roe  d.  Langdon  v.  Rowlston^  2  Taunt.  445. 

Competency  of  Witnesses. 
The  party  in  possession  is  not  a  competent  witness  to'support  the  title 
of  the  landlord.  Doe  d.  Forster  v.  Williams^  Cowp.  621, 
Bourne  v.  Turner,  Str.  •632,  Doe  v.  Pyc,  i  Esp.  Rep.  364  5  [*478] 
nor  will  he  be  competent  to  prove  the  possession  of  the  pre- 
miaes  to  be  in  him,  and  not  in  the  deft.:  Doe  A.  Jones  v.  Wilde,  5  Taunt. 
183;  Doe  d.  Lewis  v.  Bingham^  4  B.  ^  j1.  672.  The  evidence  of  an 
heir  apparent  is  admissible,  because  his  interest  depends  upon  a  contin- 
gency;  but  the  evidence  of  a  remainder-man  or  reversioner,  or  of  a  re- 
mainder-man in  tail,  will  be  rejected,  as  he  has  a  present  estate  in  the 
land :  Smith  v.  Blacham,  Salk.  283.  But  where  a  lessee  has  become 
bankrupt,  and  obtained  his  certificate,  he  is  considered  no  longer  inter- 
ested, and  his  evidence  will  be  admissible :  Longchamp  v.  Fawcitt, 
Pea.  Rep.  71.  A  party  who  has  mortgaged  the  lands  is  not  a  competent 
witness  concerning  them,  as  he  is  still  entitled  to  the  equity  of  redemp- 
tion :  ^non.  11  mod.  354.  On  a  question  as  to  whether  C.  demised  the 
premises,  without  reserving  rent,  to  B.,  or  another  person,  the  evidence 
of  C.  will  be  admitted  to  prove  the  point  in  issue,  as  it  was  a  matter  of 
indifference  to  him  which  individual  became  his  tenant.  Bell  v.  Har^ 
woodj  3  T.  R.  308 ;  but,  if  two  individuals  who  are  contending  for  the 
possession,  are  to  pay  rent  in  different  rights,  there  the  landlord  cannot 
be  admitted  a  witness  in  tbe  ejectment:  ib.  Fox  y.  Swany  Sty.  482; 
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Smiih  V.  Chamber;  4  Esp.  Rep.  164.  A  ccMlefendant  is  not  a  compe* 
tent  witness  for  his  fellow :  Dot  d.  Harrop  y.  Chreen,  4  Esp.  Rqp.  198. 
Where  a  witness  for  the  pit.  in  evidence  said,  that  the  lessor  had  as- 
signed to  him  the  premises  for  a  temporary  purpose,  but  that  he  had 
riven  up  the  deed  to  the  lessor  again,  and  had  never  had  any  possession 
of  the  premises,  it  was  held  he  was  incompetent,  by  reason  of  interest, 
<'  as  the  recovery  of  tt^e  pit  would  perfect  that  title  which  he  has  con- 
veyed to  the  witness,  and  which,  in  an  ejectment  brought  against  him, 
liiis  pit  would  be  estopped  from  denying:''/?.  Best^  C.  J.,  Doed.  Scales 
V.  Braggy  B.  4"  -^^  87.  In  ejectment  by  a  devisee,  the  question  tamed 
upon  the  sanity  of  the  testator  at  the  time  of  making  the  will:  held  that 
the  executor  who  took  a  pecuniary  interest  under  it,  was  a  competent 
witness  to  support  it.  Doe  d.  Wood  v.  Teage,  5  B.  ^  C.  335,  8  2).^ 
B.  63,  s.  c.y  as  it  only  established  the  will  as  to  the  real  property,  and, 
in  any  other  proceeding  to  establish  the  will  as  to  the  personalty,  the 
suit  would  be  treated  as  res  inter  alios  acta :  p.  cur.  ib,  A  wife  will 
not  be  permitted  to  prove  the  non-access  of  her  husband,  in  a  question  of 
illegitimacy ;  but  she  is  competent  to  prove  the  fact  of  her  connezioa 
with  the  person  whom  she  charges  as  being  the  real  father  df  the  child  : 
8  East,  203.  ' 


ELEGIT. 

See  "Ejbotmbwt,"  ante,  463;, 

ENROLMENT. 
See  "Deed,"  "Chahcbry,"  "Bankrupt/'  "Pine.' 


ENTRY. 

See  "  Ejectment,"  ante,  455. 


[•479]  •EQUITY. 

See  ''Chancery,"  « Ejectment,"  455. 
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Form  of  Remedy,  479. 
Form  of  Pleadings,  ib. 
Precedents,  480. 
Evidence  for  Plaintiff,  481. 
Evidence  for  Defendant,  483. 

Form  of  Remedy. 
The  only  form  of  remedy  by  action  against  the  sheriff,  or  other  offi* 
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« 
eer^  for  an  escape  on  mesne  process,  is  case:  1  Sound,  ST-SS,  n.  2;  2 
Inst.  382.     It  seems  that  case  lies  for  an  escape  on  an'  attachment  for 
non-payment  of  money :  Lewis  v.  Morland^  2B.fynA.  56.  As  to  escape 
warrant,  see  1  wfnne,  c.  6. 

Form  of  Pleadings.  i 

Declaration.]    The  venue  is  transitory:  Griffith  v.  Walker j  1 

Wils.  336.     It  is  necessary  to  allege  that  the  pit.  had  a  cause  of  action 
afi^inst  the  deft,  in  the  original  action,  or  deft,  may  demur,  2  Lev.  85,4 

T.  JR.  611, 2  Saund.  150;  and,  in  laying  a  time  to  such  fact,  in  order  to 
avoid  an  unnecessary  statement  of  different  d9ys,  it  is  advisable  to  insert 
the  teste  of  the  writ,  or  the  day  it  issued ;  and  the  former  is  preferable. 
The  subject-matter  of  the  debt,  and  a  promise  to  pay  it,  have  been  usu- 
ally stated,  but  this  seems  to  be  unnecessary;  and  it  suffices  to  allege 
generally  that  the  pit.  had  a  cause  of  action,  without  minutely  stating  it^ 
as  in  an  action  against  deft  himself:  Corfi.  D.  Pleader^  2  P.  1,  ^  £.  18; 
8  T.  R.  127.  It  is  not  necessary  to  state  the  precise  sum  due:  2  Lev. 
S5.  If  the  nature  of  the  debt  be  stated,  it  must  be  proved  as  stated;  as, 
if  the  declaration  state  the  debt  to  be  for  goods  sold,  it  must  be  so  prov- 
ed, 2  Esp.  N.  P.  C.  476;  .and  if,  in  that  case,  it  should  appear  they  were 
sold  on  credit,  it  would  be  a  variance,  5  Esp.  Rep.  102;  see  Pea.  Rep. 
117.  Where  it  is  expected  that  the  sheriff  will  suffer  judgment  by  de- 
fault, it  is  often  advisable  to  state  the  nature  of  the  debt  more  fully,  as 
some  evidence  may  thereby  be  avoided:  2  Chit.  PI.  738,  n.  c.  When 
the  party  proceeds  in  an  inferior  court,  it  should  be  stated  that  the  debt 
accrued  within  the  jurisdiction,  though  the  omission  will  be  aided  after 
verdict :  Bentley  v.  Donnelly^  8  T.  R.  127;  2  Saund.  109,  n.  2.  The 
issuing  and  delivery  of  the  process  against  the  original  deft,  is  nextstat- 
ed.  This  must  agree  with  the  facts;  a  material  variance  would  be  fatal. 
The  observation  and  cases  collected,  ante^  188-9,  as  to  the  statement  of 
the  writ  in  an  action  on  a  bail-bond,  will  be  here  applicable.  In  addition 
to  those  cases,  it  has  been  held,  that,  where  a  latitat  in  trespass  with  an 
ac-etiam  was  stated  to  be  a  latitat  in  a  plea  of  trespass,  the  variance  was 
held  fatal :  Ounter  v.  C  ley  ton,  2  Lev.  85;  B,  N.  P.  66.  On  the  other 
hand,  where  it  was  stated  that  the  pits,  sued  out  an  attachment  of  privi- 
lege, ''by  which  said  writ  our  said  lord  the  king  commanded  the  defts., 
&c.,  to  attach  A.  B.,'  &c.,  to  answer  the  said  pits,  in  a  plea  of  trespass  on 
the  case,  to  the  damage  of  the  said  pits,  of  j830,  &c.''  and  the  writ  pro- 
duced did  not  contain  the  words,  ''  to  the  damage,  &c."  it  was  held  no 
variance:  Cousins  v.  Brown,  M.  fy  M,y  C.  N.  P.  291.  As  to  the 
statement  of  the  endorsement  for  bail,  see  ante,  189.  The  allegation  that 
the  debt  was  sworn  to  is  unnecessary,  and  should  be  omitted, 
as  it  requires  proof  as  stated:  Wilcoxon  *v.  Nightingale,  MSS.  [*480] 
C.  P.,  Hilary  Term,  1828,  so  held  on  demurrer;  and  see  1 
Burr.  330;  I  B.^P.  281;  2  Moo.  60.  As  to  the  statement  of  the  deli- 
very of  the  writ  to  the  sheriff,  &c.,  see  ante,  189. 

In  an  action  against  the  sheriff,  it  is  usual  to  insert  three  counts  in  the 

declaration:  1st.,  for  an  escape;  2dly.,  for  not  arresting  the  deft  when 

there  was  an  opportunity;  and,  3dly,  for  not  assigning  the  bail-bond  on 

request,  when,  indeed,  it  is  supposed  there  has  been  such  bond.     In  the 

Vol.  I.  70 
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count  for  an  escape,  it  must  be  alleged  that  the  original  deft*  was  arrest- 
'  ed,  and  that  the  sheriify  against  the  pit's  license,  permitted  the  escape. 
An  averment  in  this  respect  that  the  sheriff  voluntarily  permitted  the 
escape  will  be  supported  in  evidence  by  proof  of  a  negligent  escape,  and 
so  vice  versa:  1  Vent,  217;  3  Keb.  55,  s,  c.  2  71  A  126.  It  suffices  to 
state  that  the  sheriff  had  not  the  body  of  deft  in  court  at  the  return  of  the 
writ,  without  further  stating  the  default  in  appearance:  Cro.  El,  289;  2 
S.  ^  P.  561.  In  an  actipn  against  a  sheriff  for  not  arresting  the  deft, 
when  he  had  an  opportunity,  it  should  be  alleged  that  the  deft  was  within 
the  sheriff's  bailiwick,  and  might  have  been  arrested  if  the  sheriff  had 
chosen  so  to  do,  and  yet  the  sheriff  would  not  arrest  It  is  not  necessary 
in  such  action  to  aver  that  the  sheriff  had  notice  of  the  deft's  being  in 
the  bailiwick:  SD.fyS.  95. 

Plea.}    The  plea  of  the  general  issue  will,  in  this  action,  in  general 
suffice,  as  in  other  actions  on  the  case:  ante^  344-5. 


Precedents, 

rOR  AN  ESCA.PB  OH  MKSHE  FR0CK8S. 

For  that  whereas,  heretofore,  Co  wit,  on,  &c.  {tutt  of  writ,  or  day  it  uiucd),  at,  kc.  (Mmce), 

Dne  E.  F.  was  indebted  to  the  said  pit.  in  a  large  sum  of  money,  to  wit,  the  sum  of  £- ,  of 

lawful,  &c.,  for  and  in  respect  of  divers  causes  of  action  before  then  accmed  to  the  said  pit. 
against  the  said  £.  F.;  and,  being  so  indebted  thereupon,  he,  the  said  pit,  for  the  recovery 
of  the  said  debt,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  sued  and  prosecuted  put 
of  the  court  of  our  said  lord  the  king,  &c.  {Slate  the  ittuing  of  the  uritf  the  endontmmi  fait 
bail,  the  deliverjf  to  the  sheriff,  and  the  arreit,  and  tchich  may  be  dfme  tn  the  same  way  as  antty 
188,  tn  a  declaration  on  a  bail  bond'^afler  which  proceed  as  follows :)    Yet  the  said  defi.  so 

being  sheriff  of  the  said  county  of ,  as  aforesaid,  not  regarding  the  duty  of  his  oJSce 

a/B  such  sheriff,  but  contriving  and  intending  wrongfully  and  unjustly  to  injure  the  said  pit., 
and  to  delay  and  hinder  him  in  and  from  the  recovery  of  his  said  debt,  afterwards,  and  be- 
fore the  payment  of  the  same,  or  any  part  thereof,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &c.  (venue),  aforesaid,  without  the  leave  or  license,  and  against  the  will,  of  the  laid  pit, 
su&red  and  permitted  the  said  £.  F.,  to  escape  and  go  at  large  wheresoever  be  woald,  out  of 
the  custody,  of  the  said  deft.,  so  being  such  sheriff,  as  aforesaid.  And  the  said  pit.  in  fact, 
saith,  that  the  said  deft,  had  not  the  said  E.  F.  in  the  said  court  of  our  said  lord  the  kiqg,  be- 
fore the  king  himself  (or,  ^*  of  the  Bench,";,  at  the  return  of  the  said  writ  (or, "  precept"^, 
according  to  the  exigency  thereof,  but  therein  wholly  failed  and  made  default,  nor  did  the 
said  E.  F.  then  appear  there ;  whereby  the  said  pit.  hath  been  and  is  greatly  iojqred  and  de- 
layed in  the  recovery  of  his  aforesaid  debt,  and  is  likely  to  lose  the  same  ;  and  thereby,  also, 
he,  the  said  pit,  hath  lost  and  been  deprived  of  the  meana  of  recovering  hia  costs  and 
charges  by  him  incurred,  paid,  laid  out,  and  expended  in  and  about  bis  said  suit,  so  com- 
menced and  prosecpted  against  the  said  £.  F.,  as  aforesaid,  amounting  together  to  a  large 
som  of  money,  to  wit,  the  sum  of  jC— ,  to  wit,  at,  &c.,  aforesaid. 

COUITT  TDK  VOT  ARHXSTIira  1I»T.  WHXV  THXBB  WAB  OTVOKTUinTT. 

(Proceed  as  pointed  ovt  in  the  preceding  precedent  to  the  end  of  the  statement  of  deHoeryof 
writ  to  sheriff,  and  then  as  follows :)  And  the  said  pit.  in  fact  saith,  that  the  said  E.  F.,  at  the 
r   A  on    **"®***^***«  delivery  of  the  said  last  .mentioned  writ  {or,  *<  precept")  to  the  said 

|^*4ol  J    deft.,  so  being  sheriff  of  *the  said  county  of ,  as  aforesaid,  and  from 

thence,  until  the  return  of  the  said  last-mentioned  writ  (or,  "  precept"^  was  with- 
in the  said  sheriff's  bailiwick,  and  the  said  sheriff,  at  any  time  during  that  period,  might  faave 
taken  and  arrested  the  said  E.  F.,  by  virtue  of  the  said  last-mentioned  writ  (or,  <*  precept"), 
at  the  suit  of  the  said  pit.,  if  he  would  so  have  done ;  yet  the  said  deft.,  so  being  sheriff  of 
the  county  of  — — <-,  as  aforesaid,  not  regarding  the  duty  of  his  said  office,  but  contriving 
and  intending  wrongfully  and  unjustly  to  injure  the  said  pit.,  and  to  delay  and  hinder  him 
in  and  from  the  recovery  of  his  debt  last  aforesaid,  did  not,  nor  would  (at  any  time  before 
the  return  of  the  said  last-mentioned  writ  [or,  <*  precept"],  (although  often  requested  to  to 
do),  take,  or  cause  to  be  taken,  the  said  E.  F.,  as,  by  the  said  last-mentioned  writ  (or,  **  pre^ 
cept"),  he  was  commanded,  but  therein  wholly  failed  and  made  default,  and  the  said  E.  F* 
did  not  appear,  kc.    (Same  as  in  the  preceding  precedent  to  the  end,) 
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TOK  irOT  AWMVXVO  A  BlIL-BOVD. 

(Proceed  at  in  the  count,  ante,  480,  to  the  end  of  the  ttalement  of  the  arrett,  and  then  atfol- 
knot:)  And  the  said  pit,  in  fact,  farther  saith,  that  the  said  £.  F.,  being  so  arrested  and  in 
<*astody  of  the  said  deft.,  so  being;  such  sheriff,  as  aforesaid,  nnder  and  by  virtue  of  the  said 
writ,  for  the  cause  aiforesaid,  he,  the  said  deft.,  as  such  sheriff,  afterwards,  and  before  the 
return  of  the  said  last-cnentioned  writ,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  kc, 
(renue),  aforesaid,  toolL  bail  for  the  appearance  of  fhe  said  £.  F.  in  the  said  coim,  at  the 
return  of  the  said  writ,^  according;  to  the  form  of  the  statute  in  such  case  nrade  and  provided ; 
and  he,  the  said  deft.,  on  that  occasion,  then  and  there,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  kc.  {venue),  aforesaid,  took  of  the  said  E.  F.,  and  two  other  persons,  as*  his 
sureties  or  bail,  according;  to  the  form  of  the  said  statute j  a  certain  bail-bond,  in  the  penal 
sum  of  £— ',  of  lawful  money  of  Great  Britain,  conditioned  for  the  appearance  of  the  said 
K.  F.,  at  the  time  and  place  aforesaid,  to  answer  to  the  said  pit.  in  the  plea  and  bill  afore- 
said. And  althourh  the  said  ph.  did  afterwards,  and  whilst  the  said  deft,  was  such  sheriff, 
as  aforesaid,  to  wit,  on,  &c.  (day  of  revest,  or  about  it),  at,  &c.,  aforesaid,  request  the  said 
deft,  to  assign  the  said  bail-bond  to  him,  die  said  pit.,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  although  the  said  pit.  was  then  and  there  ready  and 
willing,  and  then  and  there  offered,  to  pay  to  the  said  deft,  the  costs  payable  to  him,  the 
said  deft.,  in  that  behalf,  according  to  the  form  of  the  said  last-mentioned  statute,  yet  the 
laid  deft,  e6  being  such  sheriff,  as  aforesaid,  not  regarding  the  duty  of  bis  said  office  as  sudr 
sheriff,  nor  the  statute  in  such  case  made  and  provided,  but  contriving  and  wrongfully  and 
unjustly  intending  to  injure  the  said  pit.  in  this  behalf,  and  to  hinder  and  prevent  him  from 
bringing  any  action  or  actions  on  tbfr  said  writing  obngatory,  and  to  deprive  him  of  the 
means  of  recovering  the  damages  aforesaid,  did  not  nor  would,  at  the  said  time  when  he  was 
so  requested,  as  aforesaid,  assign  the  said  bail-bond  to  him,  the  said  pit.,  but,  on  the  contra- 
17  thereof,  then  and  there  wholly  refused,  and  hath  from  thence  hitherto  wholly  neglected 
and  refused,  so  to  do,  and,  by  means  of  the  premises  last  aforesaid,  he,  the  said  pit.,  hath 
been  and  is  hindered  and  prevented  from  bringing  any  action  or  actiont  on  the  said  writing 
obiigalory,  and  hath  been  and  ia  deprived  of  the  means  of  recovering  the  said  damages,  and 
is  likely  to  lose  the  same,  to  wit,  at,  &c.,  aforesaid. 


Evidence  for  Ptafntiff. 

In  Action  for  Escape,"]  la  an  action  against  a  sheriff  for  an  eitfcape 
on  mesne  process^  the  cause  of  action  in  the  original  suit,  the  issuing 
and  delivery  of  the  writ  to  the  deft.,  and  the  arrest  and  escape,  must  be 
proved. 

There  must  be  a  debt  due  to  the  pit.  by  the  party  arrested  at  the  time 
of  the  arrest,  Alexander  v.  Macauley,  4  T,  B.  611]  White  v.  Jones,  5 
Bsp,  Sep.  160;  and  the  same  cause  of  action  must  be  proved 
as  the  pit.  has  stated  *iD  his  declaration,  Parker  v.  Fenn,  [*482] 
2  Esp\  Rep.  476 ;  though  it  need  not  be  proved  to  have  been 
for  the  specific  sum  mentioned  in  the  pleadings;  Gunter  v.  Cleytony  S^ 
Lev.  85 }  B.  N^  P,  66.  Any  evidence  which  would  be  adn^issible 
against  the  deft  in  the  original  action  will  be  evidence  against  the 
sheriff:  2  Camp.  168.  An  acknowledgment  by  the  party  after  hia  ar^ 
rest,  but  previous  to  his  escape,  will  be  evidence  of  the  debt  against  the 
sheriff:  Sloman  v.  Hemcj  2  Esp.  Bep,  695^  Bogers  v.  Jones^  1  B.  ^ 
C.se;  5  D.  fy  B.  484;  Williams  v.  Bridges,  2  Stark.  42.  See  ante, 
479,  as  to  variance  in  statement' 

The  process  must  be  proved  as  alleged  in  the  pleadings:  as  to  what 
is  a  variance,  ante,  479.  Where  it  was  alleged  that  the  party  was  ar- 
rested '^  under  a  writ  endorsed  for  bail,  by  virtue  of  an  affidavit  now  on 
record,^'  but  no  proof  of  the  affidavit  was  produced  at  the  trial,  the  Court 
of  C.  P.  held,  that  the  pit  had  been  properly  nonsuited :  Webb  v.  She- 
riff of  Middlesex,  I  B.  Sj-  P.  281;  2  Esp,  Bep.  671.  But,  where  it 
was  alleged  that  the  writ  was  marked  for  bail  ^<  by  virtue  of  an  affidavit 
of  the  cause  of  action  of  the  pit.  in  that  behalf;  before  then  made^  and 
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duly  filed  of  record  in  this  court,  according  to  the  f(vm  of  the  statute/' 
it  was  held,  a  copy  of  the  affidavit  was  sufficient  to  prove  the  avermeot: 
Casburn  v.  Beid,  2  Moo,  60.  When  it  was  alleged,  in  a  declaration 
against  the  marshal,  that  the  party  was  arrested  and  gave  bail,  that  after- 
wards bail  above  was  put  in  before  a  judge  at  chambers,  "as  appears  by 
therecord  of  the  recognizance,'^  that  the  party  surrendered  in  discharge 
of  bail,  and  afterwards  escaped,  this  averment  waa  held  not  to  be  proved 
by  the  production  of  the  filazer's  book,  the  entry  therein  importing  that 
the  recognizance  was  taken  before  a  single  judge,  an  examined  copy  of 
the  entry  of  the  recognizance  of  bail,  stating  that  it  was  taken  before  the 
Court  at  Westminster,  having  also  been  given  in  evidence:  JBevanr. 
Jonesy  A  B.fyC.  403;  Wigley  v.  JoneSy  5  Eastj  440.  Where  the  pro- 
cess has  been  returned  and  filed,  an  examined  copy  of  the  writ  and  re- 
turn will  be  evidence  of  the  issuing  and  delivery :  B,  N,  P,  66 ;  Blotch 
V.  Jlrcher^  Cowp.  63;  Jones  v.  Woody  3  Camp.  229,  397;  1  Esp.  Bep. 
269.  Where  the  writ  has  not  been  returned,  secondary  evidence  will 
not  be  admissible,  after  due  search  at  the  Treasury  Office,  and  proof  of 
its  having  been  delivered  to  the  sheri£f  or  under-sherifi*,  or  at  the  she- 
riff's office,  and  notice  given  to  produce  the  original:  2  P/dl,  Ev.  222, 

The  escape  must  be  proved,  by  showing  directly  that  the  party  was 
in  the  custody  of  the  sheriff  or  bis  officer,  or  else  that  the  sheriff  returo- 
ed  cepi  corpus,  and  that  party  was  at  large  after  the  return  of  the  writ, 
Atkinson  v.  Matteson,  2  T.  B,  172,  Hawkins  v.  Ptomery  2  W.  Bl 
1048;  or  that  the  bail  has  not  been  put  in  and  perfected;  or  that  it  has 
been  put  in,  but  of  a  term  subsequent  to  the  return  of  the  writ:  Moses 
V.  NorriSy  4M.^S.  397. 

The  sheriff  must  be  connected  with  the  officer  who  suffered  the  debtor 
to  escape,  or  who  refused  to  arrest  him,  by  proving  the  issuing  of  a  war- 
rant from  the  sheriff's  office  to  arrest  the  deft. :  see  post,  *^ Sheriff,^' 

In  an  action  for  not  arresting  debtor^  the  original  debt,  the  writ,^d 
delivery  of -it  to  the  sheriff,  must  be  proved,  as  supra.  The  opportunity 
for  the  arrest  must  be  fully  shown,  as  also  that  the  deft.,  or  under- 
sheriff,  or  bailiff,  who  has  the  execution  of  the  writ,  knew  of  the  debtor's 
being  within  the  bailiwick :  2  Phil,  Ev.  222.  It  is  the  officer's  doty 
to  search  and  make  the  arrest.  The  usual  proof,  in  such  action,  is,  that 
the  bailiff  was  informed  where  the  debtor  was.  Notice  to  the  under- 
sheriff's  agent  in  town,  will  not  be  sufficient  notice  to  the  sheriff:  Gib' 
bon  V.  Coggony  2  Camp,  189. 

In  an  action  for  not  assigning  the  bail-bond^  the  original  debt,  and 
issuing  and  delivery  of  the  writ,  must  be  proved,  as  supra.     The  ar- 
rest, and  giving  the  bail-bond,  must  also  be  proved,  together 
[*483]  with  the  demand  and  ^refusal  to  assign  the  bond.    Notice  to 
produce  the  bail-bond  should  be  given,  and  the  service  of  such 
notice  proved. 

Damages.']  The  pit  is  entitled  only  to  such  damages  as  a  jury  think 
fit  to  give  him.  Any  special  damage  sustained  by  the  escape  should  be 
proved.  If  the  pit  prove  his  case,  he  will,  at  all  events,  be  entitled  to 
nominal  damages:  2  Bing.  317. 

Admissions  of  Under-sheriff.]  Ad  acknowledgment  of  an  escape 
by  an  under-sheriff,  will  be  evidence  ia  an  action  against  the  sberiflQ 
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Yatsley  v.  Dohk,  1  Ld.  Raym.  190;  but,  on  proof  that  inquiry  had 
been  made  at  the  sheriflPs  office  for  the  bail-bond,  and  the  clerk  had  an- 
swered that  there  was  no  bail-bond,  Ld,  Ellenb.  held  it  insufficient  evi- 
dence to  support  the  action  against  the  sheriff:  Mendez  ▼.  Bridges^  5 
TaunL  325.  The  bailiff's  general  conversation  with  any  indifferent 
person  is  not  evidencQ  against  the  sheriff;  but,  where  a  thing  is  carried 
on  by  one  quasi  principal,  what  he  says,  in  the  course  of  the  transac- 
tion, has  been  held,  on  great  consideration,  to  be  evidence  against  those 
he  represents :  per  Ld.  EUenh.  North  v.  MileSy  1  Camp.  390.  So, 
the  mere  admission  of  a  sheriff's  bond  bailiff  is  not  evidence,  until  he  be 
identified  with  the  sheriff,  and  the  privity  existing  between  him  and 
the  sheriff  be  established  in  the  particular  transaction :  Drake  v.  Sykes^ 
7  T.  R,  113;  North  v.  Milesj  1  Camp.  389.  Declarations  made  by  a 
bailiff,  while  the  debtor  is  in  custody,  are  admissible  against  the  sheriff 
for  an  escape:  Bowshery.  Calleyy  1  Camp.  391,  f*.;  ante^  "t^rfmis- 
sions.^^ 

Evidence  for  D^endant. 

In  an  action  against  the  sheriff  for  an  escape  on  mesne  process,  he  may 
show  that,  although  no  bail-bond  was  in  fact  taken,  yet  tbs^t  bail  was  put 
in  and  perfected,  or  that  the  party  rendered  himself  before  the  time  for 
bringing  in  the  body  had  expired :  Pariente  v.  Plumtreej  2  S.  fy  P. 
35.  The  sheriff  may  also  prove,  in  defence,  that  the  deft  in  the  origi-, 
nal  action  was  rescued,  May  v.  Proby^  Cro.  J.  419;  or  that  he  rescued 
himself  by  force :  Fermor  v.  Phillips^  Holty  527.  The  fact  of  the  rescue 
having  been  effected,  must  be  proved ;  the  mere  return  by  the  sheriff,  of 
a  rescue,  is  not  conclusive :  nAdey  v.  Bridges^  2  Stark.  189.  If  the  rescue 
have  taken  place  after  the  party  has  been  within  the  walls  of  a  prison,  it 
will  nof  be  an  available  defence,  except  it  be  by  the  king's  enemies :  B. 
N.  P.  68;  Jllsept  v.  Eyles,  2  H.  BL  113.  If  the  party  escape  by  the 
prison  taking  fire,  it  will  be  a  good  defence:  1  Roll.  M.  808,  D.  PL  6. 
The  sheriff  may  9how  that  the  party  was  arrested  by  the  bailiff  of  a 
liberty  on  a  mandate  from  the  sheriff,  in  which  case  the  bailiff  alone  is 
liable :  B.  N.  P.  69 ;  i%,  27 ;  3  Wila.  309.  But  it  will  be  no  defence 
to  show,  that  pit.  was  cognizant  of  the  escape,  and  yet  proceeded  to 
judgment,  but  had  not  charged  the  debtor,  who  returned  to  gaol  in  exe^ 
cution:  Ravenscroft  v.  Eyks,  B.  N.  P.  69.  In  an  action  against  the 
sheriff  for  an  escape  in  not  taking  a  bail-bond,  he  may  show  that  good 
bail  was  put  in  and  justified,  in  the  room  of  bail  before  put  in,  who,  by 
the  practice  of  the  court,  were  a  mere  nullity:  Mlingham  v.  Flower j  Z 
B.  4-  P.  246.  The  sheriff  will  not  be  liable  if  a  bail-bond  have  been 
given  for  deft.'s  appearance  at  the  return  of  the  writ,  though  deft,  do  not 
appear,  as  it  is  peremptory  on  him  to  take  bail,  Posteme  v.  Hansouy  2 
Saund.  61,  EUts  v.  Varborough^  1  Mod.  221  y  Barton  v.  jSldeworthf 
Cro.  El.  624;  but  it  will  be  otherwise  if  he  have  not  taken  a  bail-bond, 
or  bail  be  not  put  in  and  perfected  in  due  time.  Fuller  v.  Presty  7  T.  R, 
1,09,  Webb  V.  Mathews,  I  B.  ^  P.  225,  Atkinson  r.  Mattison,  2  T. 
R.  176 ;  and  it  will  be  no  defence,  if  the  sheriff  have  taken  a  bail-bond, 
if  the  deft,  do  not  appear  at  the  return  of  the  writ,  and  the  sheriff  refuse 


558  ESCAFB  ON  FINAL  PROCESS* 

to  assign  the  bond|  Stamper  y.  Milboume,  7  T.  R.  122^  Men* 
[*484]  dez  V-  Bridges^  5  Tauntj  325;  nor  that  the  *sheriff'8  offieer 
refused  to  arrest  the  deft,  in  the  original  action,  if  notice  was 
given  him  that  the  party  was  in  his  county :  Watson^  Shff.  128.  Bat 
where  the  sheriff,  having  a  writ  aeainst  G.  B.,  arrested  M.  B.,  who  was 
the  real  debtor,  and,  at  Uie  time  of  contracting  the  debt,  had  represented 
himself  as  G.  B.,  it  was  held,  that  the  sheriff,  having  been  informed  of 
these  circumstances,  while  the  real  debtor  was  in  his  custody,  was  not 
bound*  to  detain  him ;  and,  therefore,  no  action  could  be  maintained 
against  the  sheriff  for  an  escape:  Moogans  v.  Bridges,  IB.  ^Ji.  647. 
Beeapiion.']  The  sheriff  may  show  that,  though  the  party  had  been 
at  large,  yet  he  was  retaken  previous  to  the  return  of  the  writ,  Mkinson 
V.  Matieeofif  2  71  i?.  172;  and,  where  the  party  escapes  without  the 
privity  of  the  sheriff,  he  may  be  retaken  before  or  after  the  return  of  the 
writ:  Com,  2>.  Escape^  E,  There  cannot  be  a  recaption  /or  the  fees  due 
to  the  sheriff  after  the  party  has  been  discharged  out  of  custody^  by  con* 
sent  of  the  pit. :  Willing  v.  Gord,  Sir.  909;  and  where  the  sheriff  had 
put  in  bail  above,  and  discharged  the  deft,  without  a  bail-bond,  they  majr 
surrender  him :  B.  v.  Butcher,  Pea.  Rep.  226 ;  Evans  v.  Stoete,  2 
Bing.  271 ;  Berchere  v.  Colson,  Str.  876. 
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Form  of  Remedy  for,  484. 
Form  of  Pleadings,  485. 
Evidence  for  Plaintiff,  487. 
Evidence  for  Defendant,  489< 

Farm  of  Remedy. 
The  form  of  remedy  by  action,  for  an  escape  on  final  process,  is  debt 
or  case :  Cro.  c/.,  289.  At  common  law,  no  action  of  debt  lies  against 
a  gaoler  for  an  escape  out  of  execution,  but  only  an  action  on  the  case^ 
2  Inst.  382;  in  which  case  the  creditor  might  recover  damages  for  the 
officer's  misconduct.  But  the  stat  of  West.  2  ^  1  i?.  2,  c.  12,  gave  an  ac- 
tion of  debt  against  the  warden  of  the  Fleet,  sheriff,  or  gaoler,  to  reco- 
ver at  once  the  sum  for  which  the  prisoner  was  charged  in  custody :  see 
2  T.  R.  132.  Debt  lies  by  the  statutes,  as  w^ll  where  the  escape  is  neg- 
ligent as  where  it  is  voluntary,  2  Str.  827,  2  H.  BL  108 ;  but  it  lies  not 
against  a  sheriff  for  omitting  to  arrest  a  party  on  a  ca.  sa.  when  he  had 
an  opportunity ;  and,  in  that  case,  pit  should  declare  in  case:  2  W.  BL  R. 
1048;  2  W.  BL  R.  113.  Debt  is  the  most  preferable  form  of  remedy, 
when  maintainable,  as  the  pit.  is  entitled  to  recover  the  whole  debt  and 
the  sheriff's  poundage :  Boi^ous  v.  Walker,  2  71  R.  129;  Jllsept  v. 
Eylesy  2  H.  BL  113;  2  W.  BL  R.  1048.  Whereas,  in  an  action  upoa 
the  case,  he  will  recover  such  damages  only  as  the  juiy  are  inclined  to 
give,  Bona/ousv.  Walker,  2  T.  R.  130;  and,  moreover  in  the  actioa 
of  debt,  the  Statute  of  Limitations  is  no  defence :  Jones  y.  Pope,  I 
Sid.  306. 
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The  sheriff's  remedy  against  the  party  escaping,  where  he  has  sus- 
tained damage^  is  by  action  on  the  case  against  him  for  such  damage: 
Watson  on  Sheffs,,  142.  As  to  when  the  sheriff  may  retake  the  deft., 
see  ib.,  141. 

By  1  ^nne,  sL  2,  c,  6,  s.  2,  a  remedy  is  given  against  sheriffs  who 
permit  the  escape  of  persons  who  have  been  retaken  on  an  escape-war- 
rant  authorized  by  that  act. 

With  respect  to  the  party  by  whom  this  action  may  be 
brought,  the  *proper  person  is  the  pit  or  pits,  in  the  original  [*485] 
action.  The  nominal  pit,  in  an  action  for  mesne  profits,  may 
sue  for  an  escape  on  a  judgment  therein :  2  M.  fy  S.  473.  An  e^cecutor. 
may  maintain  the  action  for  an  escape  in  his  testator's  lifetime :  Ld. 
Raym.  973 ;  6  Mod.  125,  s.  c.  On  an  escape  on  a  judgijnent  obtained 
by  pit  as  an  administrator,  he  may  sue  in  his  own  personal  right :  2  T. 
S.  126.  The  hundred  may  sue  for  an  escape  in  a  judgment  obtained  by 
them :  Fitzg.  296.  If,  while  the  deft  be  in  custody  of  the  sheriff,  in 
an  action  at  the  suit  of  A.,  a  writ  be  lodged  in  the  office  of  the  sheriff,  at 
the  suit  of  B.,  and  the  deft  escape,  B.,  as  well  as  A.,  may  sue  for  the  es- 
cape :  Barton  v.  Sutton,  I  B/fy  JP.  24;  Salk.  273. 

The  action  should  be  brought  against  the  superior,  and  not  the  inferior, 
officer  or  gaoler  who  permitted  the  escape:  see  cases  Jn  Watson^  Shff.y 
144,  5.  The  59  Oeo.  3,  c,  64,  renders  the  warden  of  the  Fleet  liable 
for  an  escape  in  vacation.  Where  there  are  two  sheriffs,  who  suffer  an 
escape,  and  one  dies,  the  action  lies  against  the  survivor ;  or,  if,  pending 
the  action,  one  dies,  the  action  survives :  Cro.  Eliz.  625.  If  the  old 
eheriff,  at  the  expiration  of  his  office,  omit  to  turn  over  a  prisoner,  by 
assignment,  to  the  new  sheriff,  he  is  liable  for  an  escape :  3  Rep.  71,  &., 
.  and  see,  further,  Watson,  145.  By  3  G.  1,  c.  15,  s.  8,  in  case  of  the 
death  of  the  sheriff,  the  under-sheriff  is  liable  for  escape  after  that  time. 
'  Neither  the  heir  nor  executor  of  the  sheriff  are  liable :  Dyer,  271,  322, 
a.;  1  Ld.  Raym.  399. 

Form  of  Pleadings. 

Declaration.']  It  must  be  shown  the  escape  was  on  final  process; 
and,  for  this,  it  is  necessary  there  be  an  allegation  that  a  judgment  was 
recovered.  The  mere  averment  of  quod  cum  recuperasset  has  been 
held  sufficient,  without  sprout  patetper  recordum,  as  the  gist  of  the 
action  is  the  escape,  and  the  commitment  only  inducement :  Waites  v. 
Briggs,  2  Salk.  565;  1  Ld.  Raym.  35,  s.  c;  Eden  v.  Lloyd^  Cro. 
Eliz.  677.  The  judgment  should  be  stated  accurately,  but  it  suffices  if 
the  judgment  be  substantially  proved  as  stated.  Where  the  pit  alleged 
that  the  judgment  was  recovered  as  of  Trinity  Term,  <<  as  appears  from 
the  record,"  and  the  proof  was  of  judgment  in  Easter  Term,  it  was, 
-  nevertheless,  held  good,  as  the  words  <'  as  appears  by  the  record,"  might 
be  rejected  as  surplusage :  Stoddart  v.  Palmer,  S  B.  ^  C.  2;  4  D.  Sf 
R.  624,  s.  c;  Purcell  v.  Macnamara^  9  East,  157;  Phillips  V,  Shaw, 
4  B.  4"  v?.  435 ;  5  ib.  964,  s.  c.  So,  where  a  declaration  stated,  "  that 
the  pit,  in  E.  T.  5  G.  4,  recovered  in  the  K.  B.  against  one  H.  W.,  as 
by  the  record  appeared,  that  in  T.  T.  in  the  same  year  such  proceed- 
ings were  had  in  the  said  court,  that  it  was  considered  the  pit  should 
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have  execution  against  the  said  H.  W.  for  the  damages  aforesaid,  as  by 
the  record  of  the  said  last-mentioned  proceeding  still  remaining  in  the 
said  court  appears,  and  therefore,  on,  &c.,  in  T.  T.  in  the  same  year, 
the  said  H.  W.  was  committed  to  the  custody  of  the  marshal,  in  execu- 
tion and  escape,"  the  original  judgment  was  proved,  and  that  arCommt/t- 
tur  issued  thereon,  but  no  judgment  in  sci*  fa,  was  proved :  it  was  held 
sufficient,  the  latter  judgment  being  immaterial :  Bramfield  v.  Jont9^  4 
B.  fy  C.  380;  6  D.  fy  B.  500 jS.  c.  But,  though  an  allegation  of  this 
nature  be  merely  inducement^  yet,  in  some  cases,  strict  proof  of  it  will 
be  necessary,  as  where,  in  a  declaration  for  an  escape,  it  was  alleged, 
*<  that  one  S.  S.  was  arrested  and  gave  bail,  and  that  afterwards  bail  was 
.put  in  before  a  judge  at  chambers,  a»  appears  by  the  record  of  the  recog- 
nizance," it  was  held,  pit  was  bound  to  prove  bail  put  in  as  alleged,  and 
that  such  allegation  was  not  established  by  production  of  the  filazer^s 
book,  wherein  it  appeared  that  the  recognisance  was  taken  before  a  sin- 
gle judge,  when  there  also  was  producd  an  examined  copy  of  the  entry 
of  recognisance  of  bail,  by  which  it  appeared  that  the  recognisance  was 
taken  before  the  court  at  Westminster:  Bevan  v.  JoneSy  4  B» 
[*486]  ^  C.  403;  6  D.fy  B.  M83,  s.  c.  And  so  an  allegation  with  a 
prout  patetf  &c.,  that  the  pits.,  by  the  judgment  of  the  court, 
recovered  against  the  bail,  is  not  proved  by  the  production  of  the  recog- 
nisance of  bail  and  the  set.  fa,  roll,  which  latter  concluded  in  the  com- 
mon form;  as  the  proof  was  merely  of  an  award  or  judgment  of  execu- 
tion by  the  court,  and  not  a  judgment  to  recover:  Phillips  v.  Mangiest 
11  East,  516.  Stating  the  judgment  to  be  on  certain  <<  promises  and 
undertakiugs,"  when  it  was  only  on  a  <'  promise  and  undertaking,"  would 
be  a  variance :  semb.  Edwards  v.  Lucas,  5  B.fy  C.  339;  B  D.  Sr  B* 
98.  Stating  a  judgment  in  the  E.  B.  to  be  recovered  ^<  in  the  Court  of 
the  Bench,"  would  be  bad:  Milly.  Pollon,  1  Moo.  19;  7  Taunt.  211, 
s.  c. 

In  an  action  against  the  sheriff,  after  stating  the  judgment,  the  writ, 
and  delivery  thereof  to  the  deft,  should  be'  stated  accurately.  As  to 
what  a  variance,  see  ante,  485.  Correctly  stating  the  writ  in  substance 
will  suffice.  The  word  *^  damage,"  when  the  writ  is  damages  and  costs, 
is  not  a  variance:  Phillips  v.  Bacon^  9  East,  298.  The  writ  may  be 
described  as  issued  to  the  sheriff,  naming  him:  Batchellor  v.  Salmon, 
2  Camp.  525.  Though  it  be  stated  that  the  deft  was  sheriff,  after  the 
return  of  the  writ,  it  is  no  variance,  though  the  deft's  shrievalty  expired 
before  the  return :  Semb.  3  D.  ^  B.  483. 

In  an  action  against  the  marshal  or  warden,  the  mode  in  which  the 
original  deft  came  into  their  custody,  if  stated,  should  be  correctly  so« 
If  he  was  in  custody  under  a  commit titur,  the  same  should  be  stated  to 
be  of  record :  Wightman  v.  Malleus,  2  Str.  1226.  According  to  the 
language  of  the  entry  of  the  committitur,  a  reference  to  the  record  of 
the  committitur  should  be  made,  to  avoid  a  special  demurrer,  though 
the  omission  of  it  would  be  cured  by  verdict :  Barnes  v.  Eyles,  8 
Taunt  512 ;  2  Moo.  561,  *.  c;  Turner  v.  Eyles,  3  B.  fy  P.  456;  and 
see  3  D.fy  B.  597.  Where  a  declaration  alleged  that  the  prisoner  was, 
by  habeas  corpus,  brought  before  a  judge  of  K.  B.',  by  him  committed 
to  the  custody  of  the  marshal,  <^  as  by  the  said  writ  of  habeas  corpus^ 
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and  the  said  commitment  thereon,  now  remaining  in  the  said  court,  more 
fully  appears,"  such  allegation  was  not  proved  by  evidence  of  a  com- 
mitn^ent  by  a  judge  of  K,  £.,  but  not  filed  of  record :  Turner  y.  iSylea^ 
B.  ^  P.  456 ;  fVigley  v.  Jones^  5  Ectsty  440.  If  a  prisoner  be  removed 
by  habeas  carpus  from  the  King's  Bench  to  the  Common  Pleas,  the  pit 
need  not  show  a  process  in  the  Common  Pleas  against  the  prisoner: 
Gambier  v.  Wright y  2  Sir.  950;  Com.  B.  Escape,  C 

A  negligent  escape  may  be  given  in  evidence  under  a  count  for  a  vo- 
luntary escape:  Bonafous  v.  IValker,  2  T.  £.131 ;  1  Vent.  211. 

Pka.']  In  an  action  of  debt  for  an  escape,  the  pit.  may  plead  nil 
debet,  by  which  plea  the  whole  declaration  will  be  put  in  issue^  and  the 
sheriff  may,  under  it,  set  up  any  matter  of  excuse  except  recaption,  or 
the  voluntary  return  of  the  deft,  to  custody. 

A  retaking,  or  fresh  pursuit,  must  be  specially  pleaded;  according  to 
8  &  9  W.  3.  c.  27,  s.  6,  <^  no  retaking,  or  fresh  pursuit,  shall  be  given  in 
evidence,  on  trial  of  any  issue,  in  any  action  of  escape  against  Uie  mar- 
shal, &c.,  unless  the  same  shall  be  specially  pleaded ;  nor  shall  any  spe- 
cial plea  be  received,  or  allowed,  unless  oath  be  first  made  in  writin^^ 
by  the  deft.,  and  filed  in  the  proper  office,  that  the  prisoner,  for  whose  . 
escape  such  action  is  brought,  did  escape  without  his  consent,  privity, 
or  knowledge:''  2  W.  Bl.  E.  1059 ;  1  THddj  703.  A  voluntary  retura 
of  a  prisoner  after  an  escape,  before  action  brought,  is  equal  to  a  retaking, 
on  fresh  pursuit,  and  must  be  specially  pleaded:  Bonafous  y.  Walker^ 
2  T.  R.  126.  And,  in  framing  a  plea  of  the  recaption,  or  of  the  volun- 
tary return  of  the  deft,  before  action  brought,  it  is  necessary  to  allege 
that  such  recaption  or  return  was  before  action  brought;  otherwise  the 
plea  will  be  defective  on  demurrer:  Stonehousey.  Mullinsy 
Str.  873.  If  the  declaration  allege  that  the  escape  *was  volun-  [*487j 
tary,  recaption,  on  fresh  pursuit,  is  a  good  plea,  without  travers- 
ing that  the  escape  was  voluntary,  as  pit.  may  show,  in  his  replication, 
that  the  escape  was  voluntary,  if  he  mean  to  rely  on  that  fact:  1 
Vent.  211,  7.  In  a  plea  of  recaption,  or  of  v^lutary  return  of  the  deft, 
to  custody  before  action  brought,  it  is  necessary  for  the  sheriff  to  allege, 
that  the  deft,  was  detained  in  prison  from  the  time  of  such  recaption,  or 
return,  to  the  commencement  of  the  action  against  the  sheriff,  or  until 
the  deft.'s  legal  discharge :  Chambers  v.  Jones,  11  East,  406 ;  Meriton 
V.  Briggs,  1  Ld.  Raym.  39;  iB.fy  P.  413;  IVillis  v.  Gambier^  Prac 
Reg.  199. 

Precedents. 

See  form  of  precedent  in  debt  a^faiott  sheriff  for  an  egcape  under  a  ea,  m.,^  2  Chit.  PL  416; .  . 
against  marshal  for  an  escape,  where  prisoner  was  committed  in  ezecntion,  ib.,  419;  against 
warden,  where  prisoaer  was  removed  bj  habeoM  eorpw  to  the  Fleet,  and  the  original  was  in 
K.  B.,  t6.,  421;  and  the  like  where  the  original  action  was  in  C.  P.,  and  prisoner  brought  up 
before  court,  and  recommitted,  ib.  423»  See  various  pleas  and  replications  io  debt^  3  Chii.. 
P/.  967  to  961— 1170. 


Evidence /or  Plaintiff. 

Judgment  in  Original  ^ctionJ]  The  pit  must  prove  the  judgment 
whereon  the  ca.  sa.  issued;  as  to  proof  of  ^ieh,  Bee  post,  ^^Judgment?* 
As  to  what  a  variance,  antCy  485.   , 
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Issuing  and  Delivery  of  Writ.']  Id  an  action  againat  the  aheriff,  this 
must  be  proved,  and  may  be  ao  by  an  examined  copy  of  the  writ,  with 
the  sheriff's  return  endorsed  .thereon,  B.  N.  P.  66^  2  Phil.  Ev.  231 ; 
Stark.  Ev.  1346  ;  though,  where  no  return  appears  to  have  been  made, 
and  notice  to  produce  the  writ  have  been  served,  parol  evidence  of  its 
contents  will  be  admissible :  PFatson^s  Sheriff,  148;  see  antej  486,  as 
to  variance. 

The  •Arrest.']    In  an  action  against  the  sheriff,  the  arrest  must  be 

f  roved  in  the  same  manner  as  in  escape  on  mesne  process,  ante^  482« 
f  the  sheriff  has  returned  cepi  corpus^  it  may  be  proved  by  an  examined 
copy  of  the  judgment,  writ,  and  return;  but,  if  no  return  has  been  made, 
the  warrant  to  the  bailiff,  and  the  arrest  by  him,  may  be  proved.  Stark. 
Ev.  1346;  and  it  must  appear  that  the  party  arresting  was  empowered 
with  authority  so  to  do,  Blatch  v.  Jlrcher,  Cowp.  65.  But  the  arrest 
will  be  good,  though  the  party  making  it  be  not  seen  by  the  deft. ;  nor 
is  any  exact  distance  prescribed :  ib.  Where  the  party  to  be  arrested  is 
already  in  custody  of  the  sheriff,  at  the  suit  of  another  creditor,  the  mere 
delivery  of  the  writ  to  the  sheriff  is  sufficient  evidence  of  an  arrest:  B. 
N.  P.  66;  Salk.  274.  By  8  &  9  fV.  3,  c.  26,  s.  9,  *<  if  any  person,  de- 
siring to  charge  another  with  any  action  or  execution,  shall  desire  to  be 
informed  by  the  marshal  of  the  E.  B.,  or  warden  of  the  C.  P.,  or  bis  de- 
puty, or  by  any  other  keeper  or  keepers  pf  any  other  prison,  whether 
such  person  be  a  prisoner  in  his  custody  or  not,  every  such  marshalp 
warden,  or  keeper,  shall  give  a  true  note  in  writing  thereof,  to  the  per- 
son requesting  the  same,  or  his  attorney,  on  demand ;  and,  if  such  person 
be  an  actual  prisoner  in  custody  of  such  keeper,  such  note  shall  be  taken 
as  evidence  of  the  fact :  B.  N.  P.  68.  If  the  deft,  plead  no  escape,  the 
fact  of  the  arrest  will  be  admitted :  B.  N.  P.  67.  Where  a  prisoner  is  in 
custody  of  the  marshal,  and  is  to  be  charged  with  a  King's  Bench  execu- 
tion, a  rule  is  obtained  from  the  marshal  to  acknowledge  the  deft,  to  be 
in  his  custody,  and  such  acknowledgment  is  evidence  of  the  arrest;  and 
so,  if  the  prisoner  is  in  custody  of  the  warden  of  the  Fleet,  and 
[*488]  is  charged  with  a  Common  Pleas  or  Exchequer  writ,  a  *  habeas 
corpus  is  obtained,  the  return  to  which  will  be  evidence  of  his 
being  in  custody:  Stark.  Ev.  1346;  Pea.  Ev.422. 

The  EscapeJi  The  escape  may  b&  proved  by  persons  who  have  seen 
the  prisoner  at  large  after  the  arrest,  even  for  however  short  a  time,  and 
either  before  or  after  the  return  of  the  wrii:  Hawkins  v.  Plomer^  2  fV. 
Bl.  1049:  Balden  v.  Temple,  Hob.  202;  Piatt  v.  Locke,  Plowd.  35. 
The  being  out  of  the  custody  of  the  party  arresting  will  be  an  escape,  as 
where  the  bailiff  of  a  liberty,  after  an  arrest,  removes  the  prisoner  to  the 
county  gaol,  situate  out  of  the  liberty,  and  delivers  him  into  the  custody 
of  the  sheriff, ^ooMman  v.  E.  of  Surrey,  2  7!  A  5 ;  or,  if  the  prisoner, 
previous  to  his  being  taken  to  prison,  be  allowed  to  go  about  to  settle  his 
affairs,  though  in  the  custody  of  a  bailiff's  follower,  it  will  be  an  escape, 
Benton  v.  Sutton,  as  the  prisoner  is  no  longer  in  the  custody  of  the 
party  by  whom  payment  of  the  debt  might  be  enforced:  ib.  But  the 
prisoner  will  not  be  deemed  to  be  out  of  the  custody  of  the  sheriff,  if  he 
carry  him  to  a  lock-up  house  within  his  own  bailiwick,  and  keep  him 
there  fourteen  days  before  the  return  of  the  writ;  and  it  will  be  no  escape, 
though  it  might  be  otlierwise,  "  if  there  were  particular  indulgence  or 
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favour  shown  to  the  deft.,  or  if  the  place  where  he  was  kept  were  dan- 
fi;erous  or  insecure :"  per  Mansfield^  C.  J.^  Houlditch  v.  Birchy  4 
Taunt  610 ;  Hard.  31.  If  the  sheriff,  hefore  a  return  of  a  ca.  sa,,  libe- 
rate the  prisoner  upon  his  paying  the  money  endorsed  on  the  writ  to  the 
sieriffy  it  will  be  an  escape,  the  writ  directing  the  sheriff  to  take  and 
keep  the  body  of  the  prisoner,  so  that  he  may  have  it  at  the  return  of  the 
writ,  to  satisfy  the  pit,  of  his  damages^  costs^  and  charges. .  Slackford 
y.  Austin^  14  Eq^i,  468;  recognized  by  Mbotty  C.  J".,  Crozer  v.  Pell- 
ing^  4  B.  fy  C.  31.  If  an  escape  be  voluntary,  it  must  appear  to  be  with 
the  consent,  or  by  the  default  of  the  marshal ;  but  his  allowing  the  rules 
of  the  prison  is  no  default  in  him,  because  the  law  has  given  a  sanction 
to  it,  per  Buttery  J.,  Bonafous  v.  Walker,  3  T'.  i?.  131.  Evidence^ 
however,  of  a  negligent  escape  will  satisfy  a  court  for  a  voluntary  one : 
lb.  Where  a  new  sheriff  is  appointed,  his  predecessor  ought  to  deliver 
over  all  the  prisoners  in  his  custody  charged  with  their  respective  exe- 
cutions ;  and,  if  he  omit  any,  it  is  an  escape.  But,  if  a  sheriff  die,  the 
new  one  must,  at  his  peril,  take  notice  of  all  persons  in  custody,  and  of 
the  several  executions  with  which  they  are  charged  :  B.  N.  P,  68.  And 
so,  where  there  are  sheriffs  defts.,  and  one  die,  the  action  will  remain 
against  the  survivor,  the  tort  being  joint  and  several :  Bennison  v.  Sher- 
iffa  of  York,  Cro.  E.  625.  By  8  &  9  ^T.  3,  c.  27,  s.  8,  if  the  marshal 
or  warden,  or  their  deputies,  or  the  keeper  of  any  prison,  after  one  day's 
notice  in  writing,  given  for  the  purpose,- shall  refuse  to  show  a  prisoner 
committed  in  execution  to  the  creditor,  or  his  attorney,  such  refusal  shall 
be  adjudged  an  escape :  B.  N.  P.  68.  If  there  be  a  judgment  against 
two  persons  in  execution,  and  one  escape,  the  sheriff  will  be  liable  for  the 
whole  debt.  Roll.  Ah.  Escape,  F.  4 ;  and  so,  where  husband  and  wife 
are  in  custody,  and  the  wife  escape :  ib.  5 ;  Whiting  v.  Reynell,  Cro. 
J.,  657 ;  Sukliffe  v.  Reynell,  2  Bulst.  320.  If  there  be  an  escape,  an 
action  may  be  maintained,  though  the  judgment  on  which  it  was  founded 
be  erroneous.  Gold  v.  Strode,  Carth.  148,  3  Mod.  324 ;  but  there  will 
be  no  escape  if  the  sheriff  permit  the  prisoner  to  go  out  of  his  custody  on 
the  judgment  being  reversed :   Wats.  139. 

Damages.]  The  deft,  in  an  action  of  debt  for  an  escape,  is  liable  for 
the  whole  debt  and  costs  in  the  original  action;  the  jury  cannot  give  less: 
1  Saund.  35,  n.  1 ;  2  T.  R.  129 ;  2  Chit.  Rep.  454.  The  deft,  has  no 
means  of  re-imbursing  himself  if  the  escape  were  voluntary :  Watson, 
149. 

•Evidence  for  Defendant.  [*489] 

The  sheriff  may  prove  the  escape  to  have  been  effected  by  the  act  of 
God,  or  the  king's  enemies :  4  Co.  84  ;  B.  N.  P.  66.  To  support  a  spe^ 
cial  plea,  deft,  may  show  that  the  party  escaped  against  his  will,  and  that^ 
after  fresh  pursuit,  he  was  retaken  before  the  commencement  of  the  ac- 
tion, Bonqfous  v.  Walker,  2  T.  R.  126,  8  and  9  WT.  3,  c.  27;  or  that 
the  party  returned  into  custody  previous  to  the  action  being  commenced; 
though,  in  these  cases,  it  must  appear  that  he  was  in  the  custody  of  the 
sheriff  whe^^n  the  action  was  commenced :  Stark.  Ev.  1349.  The  sheriff 
may  show  that  the  judgment  was  void,  as  being  coram  non  judice:  B. 
N.P.65',  Carth.  148. 
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ESCROW. 

Und^r  the  plea  of  non  estfactumj  deft,  may  show  that  the  jdeed  was 
delivered  aa  an  escrow,  upon  a  condition  not  yet  performed:  B.  N,  P. 
17IS;  Stoytes  y.  Pearson^  4  Esp.  Sep.  255.  As  to  the  form  of  a  plea 
of  delivering  of  a  bond  as  an  escrow,  it  sometimes  commences  with  the 
allegation,  actio  non;  but,  as  the  validity  of  the  deed  is  disputed,  one- 
rari  non  appears  more  correct:  Bust.  Ent.  181  6, 182  a.  It  is  said 
that,  as  this  plea,  in  effect,  denies  the  allegation  that  the  deft,  made  his 
deed,  the  plea  should  conclude  to  the  country:  1  Salk.  274;  see  prece- 
dent, 3  Chit.  PL  962.  When  it  was  intended  that  the  delivery  should 
be  conditional,  and  that  the  deed  should  not  operate  as  an  effective  deed 
ftom  the  moment  of  delivery,  but  remain  as  an  escrow,  evidence  roast 
be  given  to  show  that  such  intention  was  clearly  expressed  at  the  time  of 
execution,  Vin.  Jib.  Fait  M.  Co.  Lit.  36.  It  is  not,  however,  essential 
that  any  express  words  should,  to  that  effect,  be  used  at  the  time;  but  it 
is  a  question  for  the  jury,  and  they  must  draw  their  conclusion  from  all 
the  circumstances:  Murray  v.  Earl  of  Stair j  2B.^C.  88;  3  D.^  JL 
273.  Where,  previous  to  the  entering  into  a  composition-deed,  it  was 
agreed  with  the  surety,  (hat,  unless  all  the  creditors  signed,  it  should  be 
void,  the  surety,  however,  afterwards  executed  the  deed,  and  delivered 
it  to  one  of  the  creditors  to  be  executed  by  the  rest,  it  was  held,  this 
was  a  delivery  of  the  deed  as  an  escrow^  and  that,  all  the  creditors  not 
having  signed,  the  surety  was  not  bound:  Johnson  v.  Baker,  4  A  4r  •^^ 
440, 


ESTOPPEL. 
See  "Deed,"  *' Admissions.*' 


EVIDENCE. 

TTie  •Affirmative  of  the  Issue  must  beprovedy489. 
The  Substance  of  the  Issue  need  only  be  proved^  491. 
7%e  Evidence  must  be  confined  to  the  Issue^  492. 
Course  qf  Evidence,  494. 
Demurrer,  to,  495. 

As  to  **  Hearsay  Evidence,*^  ^^  Parol  Evidence,*'  ^'Evidence  by 
Amissions,'*  by  "  Public  Documents,**  &c.,  see  the  respective  titles 
throughout  the  work. 

7%e  Affirmative  of  the  Issue  must  be  proved."]  When  the  issue  is 
joined  in  a  cause,  the  affirmative  averments  it  (Contains  must  generally  be 
proved  by  the  party  making  them;  and  the  pit  and  deft,  are 
[*490]  equally  bound  *to  prove  such  averments  in  their  respective 
pleadings,  provided  they  are  material,  or  that  they  afiect  the 
grounds  of  the  action  or  defence;  post.  Thus,  if  the  pit  declares  that 
Sie  deft  is  indebted  to  him  on  his  promissory  note,  and  the  general  is- 
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8ae  is  pleaded,  the  pit.  must  prove  the  affirmative  of  the  issue,  by  giying 
'evidence  of  the  deft/s  signature  to  the  note,  as  that  proves  his  averment, 
**  that  the  deft,  did  undertake  to  pay,''  &c.  And,  when  the  issue  is 
joined  on  the  whole  declaration,  as  in  cases  where  the  drft.  pleads  the 
general  issue,  all  the  affirmative  averments  in  the  declaration  must  be 
proved  in  their  order.  In  an  action  for  a  loss  by  barratry  of  the  master, 
the  pit  need  not  prove  that  the  master  was  not  the  owner:*  Soas  v. 
Hunter^  4  T.  R.  33,  38.  And,  in  an  action  on  an  agreement  to  pay 
the  plaintiff  JSIOO,  in  consideration  of  his  not  consigning  any  herrings  to 
the  London  market,  and  in  particular  to  the  house  of  Messrs.  M.,  it  was 
held  sufficient  to  prove  that  the  pit.  had  not  consigned  any  to  that  house, 
as  it  was  for  the  deft,  to  show  that  herrings  had  been  consigned  to  the 
London  market:  Colder  y.  Butherfordj  ^  B,fy  B.  302;  7  Moo.  158. 

The  above  rule  admits,  however,  of  some  exceptions;  as,  where  the 
deft  pleads  a  wrongful  act  of  the  pit  in  iustification,  the  pit  must  ne- 
gative that  act,  and  prove  his  whole  case,  before  any  evidence  is  offered 
in  defence:  Rets  v.  Smithy  2  Stark.  31.  And,  on  a  charge  of  nonfea- 
sance or  breach  of  duty,  where  the  gist  of  the  cause  of  action  stated  in 
the  declaration  is  a  negative,  pit.  must  prove  it,  if  the  deft  put  it  in  is- 
sue by  his  plea,  as  no  person  is  presumed  to  have  acted  illegally;  there- 
fore, the  omission  of  a  duty  must  be  proved,  and  though  it  involve  a  ne- 
gative. In  a  suit  for  tithes  in  the  Spiritual  Court,  the  deft  pleaded  that 
3ie  pit.  had  not  read  the  thirty-nine  articles ;  and,  being  called  upon  to 
prove  that  negative,  deft  moved  for  a  prohibition,  and  was  refused: 
Monkt  V.  Butler,  1  Roll.  Rep.  83;  3  East,  199;  Rex  v.  MawkinSy  10 
ib.  216.  In  an  action  upon  29  O.  3,  c.  26,  for  selling  goods  by  auction 
in  a  place  where  the  deft  was  not  a  householder,  some  proof  of  the  ne^ 
gative  must  be  given  by  the  pit  So,  likewise,  upon  a  breach  of  cove- 
nant, that  the  deft  did  not  leave  the  premises  well  repaired,  this  breach, 
though  involving  a  negative,  must  be  proved:  1  Phil.  Ev.  186.  Where 
the  pit  declared  against  the  deft,  who  had  chartered  his  ship  for  having 
put  on  board  a  dangerous  commodity  (by  reason  of  which  a  loss  happen- 
ed), without  due  notice  to  the  captain,  or  any  other  person  employed  in 
the  navigation,  it  was  held  that  the  pit.  was  bound  to  prove  this  nega- 
tive, namely,  the  want  of  notice:  Williams  v.  E.  I.  Comp.  3  East,  192. 
So,  where  the  gist  of  a  plea  (not  consisting  of  a  traverse)  is  negatived, 
as  the  plea,  ne  ungues  executor,  &c.:  Gilb.  Ev.  145. 

Where  the  law  presumes  the  affirmative,  a  presumption  of  law  must 
be  disproved  ;  as,  if  a  bond  be  outstanding  for  twenty  years,  the  law  pre- 
sumes it  paid.  If  payment,  therefore,  be  pleaded  to  an  action  upon  such 
a  bond,  the4)lt  will  have  to  negative  that  presumptionf  1  Phil.  Ev. 
187.  Where  a  servant  is  in  the  habit  of  receiving  money  for,  and  pay- 
ing it  over  to,  his  master,  without  vouchers,  the  presumption  is,  that  he 
pays  over  all  he  receives;  and,  in  an  action  against  him  for  money  had 
and  received,  the  master  must  not  only  prove  that  he  received  the  mo- 
ney, but  also  that  he  has  not  accounted  for  it :  Evans  v.  Birchy  3  Camp. 
10.  The  legitimacy  of  a  child  born  in  lawful  wedlock  being  presumed, 
the  party  who  denies  it  must  disprove  it:  Banbury  Peerage  case,  2  S. 
N.  P.  709.  After  the  period  of  gestation,  subsequently  to  a  divorce  a 
mensa  et  tharo,  the  presumption  is  against  the  legitimacy,  and  access 
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must  be  shown  :  1  JSalk.  133.     The  party  asseriiDg  the  death  of  any 
penjon,  must  give  evidence  of  it,  Wilson  v.  Hodges^  2  Eaatf  312,  antty* 
402 ;  but  the  presumption  of  the  continuance  of  ]ife  ceases  after  seven 
years  from'  the  time  the  person  was  last  known  to  be  living :  Dae  d. 

George  v.  Pesson^  6  Eastf  80;  Doe  d.  Lloyd  v.  Deakirif  4  jB. 
[^491]  fy  •d.  434.  A  person  who  went  to  *sea  at  a  particular  time,  was 

presumed  to  have  died  at  the  end  of  seven  years  from  ths|t  time: 

1  Eastf  80, 85.  On  a  plea  of  coverture  to  an  action  of  assumpsit,  the  deft, 
having  shown  that  her  husband  went  abroad  twelve  years  before,  was  re- 
quired to  prove  that  he  was  alive  within  seven:  Hopewell  v.  De  Pinner, 

2  Camp.  112;  Doe  d.  Banning  v.  Griffin,  11  East,  293^  ante,  9.  This 
period  has  been  adopted  from  analogy  to  the  statute  of  bigamy,  and  the 
statute  concerning  leases  determinable  on  lives.     1  Phil,  Ev.  187. 

If  a  particular  fact  lie  more  particularly  witliin  the  cognizance  of  one 
party,  that  party  must  prove  it,  though  a  negative  i  Bex  v.  Durdett,  4 
B.  fy  'A.  140;  5  M,  fy  S.  211.  If  deft,  under  his  set-off,  give  in  evi- 
dence promissory  notes,  dated  before  the  bankruptcy,  he  must  also  show 
they  were  obtained  by  him  before:  Dickson  v.  Evans,  6  T.  R.  57.  In 
aa  action  on  the  game  laws,  though  the  pit.  must  aver  that  the  deft  was 
not  duly  qualified,  it  will  be  for  the  deft  to  prove  that  he  was:  Spieres 
y,  Parker,  1  T.  R  144;  Jel/s  v.  Ballard,  I  B.  fy  P.  468;  2  B.  Sr  P. 
307;  1  East,  650;  Rex  v.  Jenner,  5  M.  fy  S.  206.  In  an  action  for 
practising  as  an  apothecary,  without  a  certificate  according  to  55  6.  3, 
c.  194,  the  proof  of  the  certificate  lies  on  the  deft:  Jlpoth,  Comp.  y. 
Bent  let/,  \  R.  fy  M.  159;  ante,  89.  Where  the  deft  pleaded  infancy, 
and  the  pit.  replied  a  subsequent  promise  after  full  age,  mere  proof  of  a 
promise  was  held  sufficient  on  the  part  of  the  pit,  and  that  it  lay  on  the 
deft  to  show  the  incapacity,  as  being  peculiarly  within  his  own  know- 
ledge: Borthwicfc  v.  Varuthers,  I  T.  R.  648. 

The  Substance  onlt  of  the  Issue  meed  be  Proved.  It  is  a  gen- 
eral rule  of  evidence,  that,  if  the  substance  of  the  issue,  or  the  material 
facts  contested  by  the  pleadings,  be  established,  it  is  sufficient;  and  that 
no  proof  is  necessary  as  to  such  averment  or  parts  of  the  issue  as  do  not 
affect  the  grounds  of  the  action  or  defence.  Thus  the  averment  of  a  par- 
ticular day  in  the  declaration  need  not  be  proved,  except  in  the  action 
of  ejectment,  on  penal  statutes,  or  where  it  makes  part  of  the  contract 
on  which  the  action  is  brought,  as  in  suits  on  bonds,  bills  of  exchange,  or 
the  like,  and  forms  part  of  the  contract  itself.  And,  on  the  same  princi- 
ple, jit  is  immaterial,  in  transitory  actions,  to  prove  the  place  stated  in 
the  pleadings,  as  no  locality  can  be  attached  to  such  a  contract  Bat,  if 
the  action  be  local,  as  where  the  land  is  concerned,  proof  must  be  given; 
therefore,  in  trespass,  guare  clausum  /regit,  or  in  ejectment,  the  de- 
scription of  the  premises  must  be  proved  to  be  in  the  place  stated,  and  a 
wrong  county  or  parish  is  fatal :  ante,  451.  And  the  same  rule  holds  as 
to  the  proof  of  any  specific  number  or  quantity  alleged  in  the  pleadings; 
thus,  in  waste  for  cutting  down  twenty  trees,  proof  of  any  smaller  num- 
ber cut  down  is  sufficieut:  Co.  Lit.  282,  a.;  Hob.  53.  On  a  count  for  a 
voluntary  escape,  the  pit  may  prove  an  escape  through  negligence :  Bo^ 
nafous  V.  Walker,  2  T.  R.  126.  And,  on  a  count  for  a  total  loss,  proof 
of  a  partial  loss  is  sufficient :  Gardiner  v.  Croasdale,  2  Burr.  904.    In 
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assumpsit  on  debt  on  a  similar  contract,  the  pit.  may  prove  and  recover 
less  than  the  sum  demanded  in  the  writ:  M^Quillin  v.  Cox^  1  H.  BL 
M9.  In  slander,  it  is  now-allowed  to  be  sufficient,  if  the  pit  prove  some 
material  part  of  the  words  Ikid;  and,  if  his  count  contain  several  addi- 
tional words,  he  is  entitled  to  a  verdict  on  proving  some  of  them :  Com- 
pagnon  v.  Martiny  2  fV.  BL  Sep.  790.  To  a  plea  of  tender,  if  the  pit. 
reply  a  subsequent  demand  of  the  sum  tendered,  he  must  prove  a  de- 
mand of  that  exact  sum,  and  demand  of  a  larger  sum  does  not  support 
the  issue:  Bivers  v.  OriffithSy  AB.fyJl.  630;  Spyley  v.  Hyde,  1  Cjamp. 
181,  If  a  plea  in  trespass  aver  two  matters,  either  of  which  is  a  good 
justification,  though  both  be  put  in  issue  by  the  replication, 
proof  of  one  is  sufficient:  Spilsburyv.  *MiclethtDaite,  I  Saund.  [*492] 
146.  When  the  declaration,  for  a  false  return  to  a^.  fa.  against 
the  goods  of  two,  averred  that  both  had  goods,  it  was  held  sufficient  to 
prove  that  one  had  goods  within  the  bailiwick :  Jones  v.  Clayton,  S  M. 
^  S.  349.  The  same  rule  of  law  applies  to  criminal  cases :  so  much 
of  the  indictment  only  need  be  proved,  as  chaises  the  deft  with  a  sub- 
stantive crime;  as,  when  charged  with  composing,  printing,  and  pub- 
lishing a  libel,  he  may  be  convicted  only  of  printing  and  publishing: 
Bex  V.  Huntf  2  Camp.  583;  Bex  v.  Williams^  ib.  646;  2  EaaVs 
P.  C.  515. 

As  to  Immateriai  JivermentSj  the  rule  is,  that,  if  the  whole  of  an 
averment  may  be  struck  out  without  destroying  the  right  of  action,  it 
will  not  be  necessary  to  prove  It;  but,  if  an  essential  part  of  the  cause  of 
action  be  lost  thereby,  the  whole  amount,  though  unnecessarily  particu- 
lar must  be  proved:  Williamson  v.  Jlllison,  11  East^  452.  In  an  ac- 
tion against  the  sheriff,  for  taking  the  goods  of  a  tenant  without  leaving 
a  yea^s  rent,  the  declaration  averred  a  contract  between  the  pit  and  the 
tenant,  as  was  necessary,  and  also  stated  some  particulars  of  the  demise 
relative  to  the  time  of  payment,  which  were  necessary ;  yet,  as  no  part 
of  the  contract,  beins  in  its  nature  entire,  could  be  struck  out,  the  un- 
necessary averments  oecame  material  to  be  proved:  Bristow  v.  Wright , 
2  Doug.  664  ;5  T.  B.  496 ;  2  East,  450,  452 ;  8  Easty  9.  But,  where, 
in  tort  for  a  breach  of  warranty,  the  declaration  averred  that  the  deft 
knew  the  goods  to  be  unfit  for  sale,  as  this  averment  might  be  struck 
out  without  destroying  the  right  of  action,  the  pit  recovered  without 
proving  the  deft's  knowledge:  Williamson  v.  Allison,  11  Easty  452; 
2  East,  446. 

Matters  of  Inducement,']  Averments  which  are  merely  matters  of 
inducement,  need  not  be  proved  with  such  precision  as  those  which  re- 
late to  the  gist  of  the  issue  :l  N.  B.  210.  In  an  action  for  double  the 
value  of  goods,  removed  to  prevent  distress  a  certain  sum  was  stated  to 
be  in  arrear,  but  proof  of  notice  of  distress  for  a  less  sum  was  held  suf- 
ficient. Here  the  averment  of  rent  in  arrear  was  necessary,  the  amount 
immaterial;  and  the  damages  to  be  measured,  not  by  the  quantity  of  rent, 
but  the  value  of  the  goods  :  Gwinnett  v.  Phillips^  3  T.  B.  643;  1  Ph. 
Ev.  195.    See  "  Variance.*' 

The  Evidence  must  be  confined  to  the  Issue.]  Such  evidence 
alone  ought  to  be  admitted  as  relates  to  the  questions  in  issue,  and  sup- 
ports the  several  averments  in  the  pleading^.    As  it  must  be  considered 
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with  reference  to  the  subject'-^atter,  its  relevancy  must  depend  entirely 
on  the  circumstances  of  each  particular  case.  In  a  question  between 
landlord  and  tenant,  whether  the  rent  was  payable  quarterly,  it  is  ob- 
viously irrelevant  to  inquire  what  agreements  subsisted  with  other  te- 
nants, or  when  their  rent^  were  payable :  Carter  v.  PryJcBj  Pea.  Rip, 
94.  And,  in  an  action  against  the  acceptor  of  a  bill  of  exchange,  if  bis 
defence  be  that  the  acceptance  is  a  forgery,  evidence  that  the  person  sus- 
pected of  forgery  has  forged  the  deltas  name  to  another  acceptance  is 
inadlhissible :  Balcetti  v.  Lerani,  Pea.  142;  Pea.  Ev.  Ill;  Viney  y. 
JBans,  1  Esp.  Rep,  293;  see,  also,  for  other  instances,  Hokombe  v.  Hew- 
son,  2  Camp.  391;  Spencley  v.  De  Wilht^  7  Eaet^  108.  In  order, 
however,  to  discover,  the  knowledge  or  motives  of  a  party,  it  seems 
sometimes  necessary  to  adnlit  evidence  of  other  transactions.  Thus,  in 
order  to  prove  that  the  acceptor  of  a  bill  knew  the  payee  to  be  a  ficti- 
tious person,  or  had  given  the  drawee  authority  to  make  it  payable  to  a 
fictitious  name,  the  pit.,  an  endorsee,  offered  evidence  that  the  deft,  bad 
accepted  similar  bills  before  they  could,  according  to  their  date,  have  ar- 
rived from  the  place  of  date ;  and  the  opinion  of  the  majority  of  the 
judges  in  the  House  of  Lords  was,  that  such  evidence  ought  to  have 
been  received:  Hunter  v.  Gibsoriy  2  H.  Bl.  288. 

^Evidence  of  customs  in  other  manors,  &c.,  is,  on  the  same 
[*493]  principle,  admissible ;  and  the  custom  of  one  manor  or  parish 
cannot  be  given  in  evidence  to  Qzplain  the  customs  of  another: 
1  Str.  661;  Cowp.  807;  2  Doug.  512;  12  Eaaty  63;  3  Gwill.  396. 
Yet,  where  all  the  manors  in  a  certain  district  are  held  by  the  same  te- 
nure, and  a  question  relating  to  an  incident  of  the  tenure  arises  in  one 
of  the  manors;  the  usage  prevailing  in  any  of  the  others  is  admissible 
in  evidence  :  3  Keb.  90;  Sir,  658.  Thus,  the  custom  of  tithing  in  one 
parish  is  not  evidence  of  the  custom  in  another,  unless  the  custom  is  laid 
as  the  general  custom  of  the  country,  Furneaux  v.  Hutchins^  Cowp. 
803;  and  where,  by  the  custom  of  the  country,  half  a  river  belongs  to 
the  lords  of  the  manors  on  each  side,  proof  of  a  custom  in  one  manor 
is  evidence  of  the  same  customary  right  in  the  other,  being  evidence  of 
a  custom  pervading  one  common  district  of  manors:  \  M.^  S.  662.  In 
an  action  where  the  defence  was  a  modus  for  a  particular  farm  in  a  town- 
ship, and  the  witnesses  provcfd  an  uniform  payment  for  fifty  years  of  a 
certain  sum  in  lieu  of  tithes,  they  were  asked,  in  cross-examination, 
whether  other  tenements  in  the  township  did  not  pay  a  similar  sum  ; 
for  this  question  was  not  put  by  the  deft,  to  prove  a  modus  for  a  par- 
ticular farm,  but  by  the  pit  to  prove  a  composition  pervading  the  dis- 
trict of  which  that  farm  was  a  part:  Blundell  v.  Howard^  I  M.4r  *S.  292. 
Acts  of  ownership  done  in  one  ckse  have  been  admitted  to  show  a 
right  to  another,  when  a  reasonable  probability  is  previously  established 
that  th^  whole  land  had  been  formerly  in  one  owner,  and  all  subject  to 
the  same  burdens:  1  J9.  ^  C.  219.  In  trespass,  where  the  trees  in  ques- 
tion grew  in  an  extensive  and  undivided  belt,  contiguous  to  a  number  of 
closes  of  several  owners,  one  of  which  was  the  deft 's,  and  the  plea  was, 
that  the  place  in  which  they  grew  was  the  soil  and  freehold  of  the  deft., 
and  the  pit.  replied  that  the  trees  were  his  trees  and  freehold,  evidence 
was  admitted  of  acts  of  ownership  in  other  parts  of  the  belt,  submitted 
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to  by  the  owners  of  the  other  adjoining  cloaes,  as  evidence  of  a  general 
right  .throughout  the  whole  belt,  which  might  be  presumed  to  have  for- 
merly belonged  tg  one  owner :  Sir  T.  Stanley  v.  White^  14  East^  332. 
But  leases  granted  by  the  lord  on  other  parts  of  the  waste  are  not  admis- 
sible to  prove  the  soil  and  freehold  of  a  certain  portion  of  common  land 
in  the  lord,  unless  it  be  first  shown  that  the  locus  in  quo  formed  part  of 
one  entire  waste,  to  which  such  acts  of  ownership  were  applied:  Tyrwhit 
V.  fVj/nn,  2  B.  fy  A.  554.  And  acts  of  ownership  by  the  proprietors 
of  a  canal,  done  in  one  part  of  the  banks,  were  not  evidence  of  right 
over  other  parts ;  because  as  the  canal  passed  through  the  lands  of  differ- 
ent persons,  there  was  no  unity  of  ownership,  or  distinct  unity  of  cha- 
racter previously  established:  HoUisv.  Ooldfinch^  I  B.  fy  C.  205;  2 
2>.  fy  B.  316.  And  on  the  principle  of  the  necessity  of  confining  the 
evidence  to  the  issue,  the  character  of  either  party  cannot  be  inquired 
into,  in  a  civil  suit,  unless  put  in  issue  by  the  nature  of  the  proceedings, 
B.  N.  P.  298 ;  as,  in  ejectment,  brought  by  the  heir  at  law  to  set  aside  a 
will,  for  the  fraud  and  imposition  of  the  deft,  evidence  of  the  deft 's 
good  character  is  not  to  be  received,  tA.;'see  1  Camp.  207,  209.  But^ 
in  an  action  for  slander,  the  pit  has  been  allowed  to  give  evidence  of  his 
previous  good  character:  King  v.  Waring^  5  Esp,  nep.  13.  In  an  ac- 
tion for  .a  malicioos  prosecution,  the  deft  after  having  first  proved  cir- 
cumstances of  suspicion  relative  to  the  particular  transaction,  has  been 
permitted  to  give  evidence  of  the  general  bad  character  of  the  pit.;  be- 
cause this  was  evidence  of  a  probable  cause  for  the  prosecution,  which 
was  the  question  in  issue:  Bodriguez  v.  Tadmire,  2  Esp.  Bep.  720; 
Newsam  v.  Carr^  2  Stark.  69.  In  an  action  for  a  libel,  the  deft  may 
not  prove  the  pit  guilty  of  the  crime  imputed  to  him,  unless  he  have  put 
it  in  issue  by  a  special  justification,  2  Str.  1200,  2  S.  N.  P. 
*986,  n.  6;  but  in  mitigation  of  damages,  evidence  that  the  pit  [*494] 
at  the  time  was  generally  suspected  of  the  crime  imputed  is  ad- 
missible, Earl^  Leicester  v.  Walter ^  2  Camp.  251  j  v.  Moor^ 
1  M.fy  S.  284;  but^general  evidence  of  the  pit's  bad  character  is  not,  11 
Price  235.  So,  in  an  action  for  crim.  con.,  the  deft  may  prove,  in  miti- 
gation of  the  damages,  that  the  wife  had  been  previously  connected  with 
other  men,  or  the  husband  with  other  women,  B.  N.  P.  27,  296,  4  T.  B. 
641,  or  that  she  made  the  first  advances^  1  S.  N.  P.  25 ;  Elsam  v.  Fan-- 
cetty  2  Esp.  Bep.  562.  In  actions  for  seduction,  also^  similar  evidence 
is  received:  Bamfieldv.  Massey^  1  Camp.  460;  2  ib.  519.  The  party 
against  whom  such  evidence  is  given  may  rebut  it,  but  with  this  dis- 
tinction :  if  evidence  be  offered  of  general  bad  character,  it  may  be  met 
with  evidence  of  general  good  character ;  but|  if  particular  instances  of 
bad  conduct  are  established,  they  are  not  to  be  answered  by  evidence  of 
general  good  character^  but  by  disproving  the  facts  alleged :  1  Camp* 
460.  Evidence  of  good  charcter,  however,  cannot  be  given  by  the  pit 
in  actions  of  crim.  con.  and  seduction,  until  evidence  to  impeach  the 
character  has  been  offered  by  the  deft:  ib.  And,  where  the  pit's  wit- 
nesses, on  cross  examination,  deny  the  questions  of  imputation,  the  pit 
is  not  allowed  to  give  evidence  of  his  good  character :  3  Esp.  Bqi.  116. 

When  a  UU  of  particulars  has  been  delivered,  the  pit  will  be  predud- 
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ed  from  giving  evidence  of  any  demand  not  contained  in  his  particular 
see  "  Particulars." 

So  evidence  need  be  adduced  to  prove  facts  admitted  on  the  pleadings 
or  record^  or  by  payment  of  money  into  court :  see  ^^^Sdmissions." 

CoimsE  or  Evidence. 

JVho  is  to  begin,^  The  party  who  has  to  prove  the  affirmative  of  the 
issue  is  entitled  to  begin.  Where  the  general  issue  is  pleaded,  or  issue 
is  joined  on  any  averment  of  the  pit,  it  is  the  pit's  whose  evidences  are 
first  adduced;  but,  where  issue  is  joined  on  any  averment  of  new  matter 
hy  the  deft.,  as  a  release  in  assumpsit,  or  right  of  way  in  trespass,  the 
deft,  has  the  right  of  being  first  heard :  TiMy  908.  Where  there  are 
several  issues,  some  of  which  are  to  be  proved  by  the  pit  and  others 
by  deft,  the  pit  is  to  begin,  and  give  evidence  of  those  which  are  to  be 
proved  by  him ;  the  deft  is  next  to  offer  evidence  to  establish  the  issues 
on  his  part,  and,  at  the  same  time,  controvert  the  proofs  of  the  pit;  then 
the  pit  is  entitled  to  adduce  testimony  for  disproving  or  answering  the 
affirmative  evidence  of  the  deft^;  afterwards,  the  deft's  counsel  has  the 
right  to  a  reply,  limited  to  the  evidence  adduced,  in  answer  to  his  affir^ 
mative ;  and,  finally,  the  pit's  counsel  has  the  right  to  a  general  reply 
uponf  the  whole  case:  Jackson  v.  Hesketh^  2  Stark.  SJii;  I  Stark.  Ev, 
QS2.  But  if,  in  ti^espass,  the  general  issue  be  pleaded  only  as  to  the 
force  and  arms,  and  whatever  else,  &£c.,  and  a  special  plea  as  to  the  rest, 
the  proof  of  the  issue  upon  which  special  plea  lies  on  the  deft.,  the  deft 
is  entitled  to  begin:  t6.;  see  antCy  9,  as  to  plea  in  abatement,  &c. 

The  Bight  to  Beplj[.'\  The  party  who  begins  has  the  right  of  reply, 
in  case  the  other  party  offers  any  evidence.  If  the  deft.'s  counsel,  aifter 
opening  facts  to  the  jury,  give  no  evidence  to  prove  them,  the  pit  has 
not  strictly  the  right  to  reply,  but  it  is  in  the  discretion  of  the  court  to 
permit  it,  Crebar  v.  SodOy  M.  fy  M.  C.  85 ;  but,  if  the  deft,  put  in  the 
rule  for  payment  of  money  into' court,  it  would  seem  that,  in  the  K.  B., 
the  pit.  has  the  right  to  reply:  ib.  If,  to  prove  part-payment,  the  deft, 
rely  upon  the  particulars  of  demand  given  by  pit  under  a  judge's  order, 
containing  a  credit  for  certain  sums,  this  is  such  evidence  on  the  part  of 
ibe  deft  as  entitles  the  pit.  to  address  the  jury  in  reply:  Rymer  v.  Cook, 
M.  ^  M.  86,  n.  But,  according  to  a  rule  of  the  Court 
[*496]  *of  C.  P.,  the  production  of  a  rule  to  pay  money  into  court  is 
not  such  evidence  as  to  give  the  pit's  counsel  the  right  of  reply: 
t&.;  2  Taunt.  267.  If  evidence  is  offered  by  the  deft.,  the  pit  may 
give  evidence  in  answer;  and,  in  that  case,  the  deft  is  entitled  to  a  lim* 
ited,  and  afterwards  the  pit  to  a  general,  reply:  Stark.  Ev.  382.  It 
was,  indeed,  laid  down  as  a  general  rule  by  Ld.  Ellenb.,  that  when,  by 
the  pleadings  or  notice,  the  defence  is  known  to  the  pit,  his  counsel  is 
bound  to  prove  his  whole  ease  in  chief,  and  cannot  go  into  general  evi- 
dence in  reply:  Bees  v»  Smithy  2  Stark.  31.  But  the  practice  is  now 
altered,  and  the  pit's  counsel  is  at  liberty  either  at  once  to  enter  into  the 
whole  of  his  case^  or  to  make  out  a  prima-facie  case  only,  and  reserve 
his  answer  to  the  deft's  case  for  the  reply:  Browne  y.  Murrey,  I  B.  fy 
M.  254;  Sylvester  v.  Hall^  ib.,  255;  1  Stark.  Ev.  383.    In  ejectment 
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by  a  person  claiming  under  a  will  against  one  who  claims  under  a  coiU 
cilj  if  the  deft,  will  admit  the  will,  he  is  entitled  to  begin,  and  to  have 
the  general  reply:  Doe  v.  Corbett,  3  Camp.  368;  Pea*  Ev.  6.  And 
where,  in  ejectment  by  the  heir-at-law  against  the  devisee,  the  lessor  of 
the  pit  proved  his  pedigree  and  stopped,  and  the  deft  set  up  a  new  case, 
which  the  lessor  answered  by  evidence,  it  was  held  that  the  deft  was 
entitled  to  the  general  reply :  Ooodtitle  v.  Braham^  4  T.  R.  497.  But 
it  has  been  said,  that,  where  the  deft,  brings  evidence  to  impeach  the  pit's 
case,  and  also  sets  up  an  entire  new  case,  which  the  pit  again  contro* 
verts  by  evidence,  the  deft's  reply  is  to  be  confined  to  the  new  case  set 
up  by  him ;  for  upon  the  pit's  first  case  the  deft  has  already  commented 
in  opening  his  own:  1  Stark,  Ev.  384. 

Where  several  defts.  in  the  same  interest  defend  separately,  it  has 
been  ruled  by  Gibbs^  C  J.^  that  the  senior  counsel  can  alone  address  the 
jury,  and  the  witnesses  are  to  be  examined  by  the  counsel  successively, 
in  the  same  manner  as  if  the  defence  were  joint,  and  not  separate,  Chiph 
pendale  v.  Mason,  4  Camp.  174;  but,  in  practice,  it  is  usual  to  allow 
several  counsel  in  such  case  to  address  the  jury,  though  not  to  examine 
the  witnesses  severally.    R.  v.  Williamson,  3  Stark,  i'62. 

Demubrer  to  Evipence* 

A  demurrer  to  evidence  is  analogous  to  a  demurrer  in  pleading;  the 
facts  alleged  are  confessed,  and  the  law  arising  upon  those  facts  is  re-^ 
•ferred  to  the  decision  of  the  court     The  ordinary  office  of  the  judge  iB 
to  declare  to  the  jury  what  the  law  is  upon  the  fact  which  they  fiod,  and 
then  they  compound  their  verdict  of  the  law  and  the  fact;  but,  if  the 
party  wish  to  withdraw  from  the  jury  the  consideration  of  the  law,  and 
its  application  to  the  fact,  he  demurs  to  the  evidence:  1  Phil.  Ev.  291y 
Gibson  V.  Hunter,  2  H.  Bl.  j306;  1  C.  4-  P.  237.     The  whole  proceed- 
ing upon  demurrer  to  evidence  is  under  the  control  of  the  judge  who 
tries  the  cause,  who  may  overrule  the  demurrer,  and  thereupon  the 
party  demurring  may^ender  a  bill  of  exceptions :  B.  N.  P.  314 ;  2  I£ 
Bl.  209.     Where  the  evidence  is  certain,  as  where  it  consists  of  matter 
of  record,  or  other  matter  in  writing,  the  party  offering  the  evidence 
may  be  compelled  to  join  in  demurrer,  or  waive  the  evidence,  2  H.  BL 
206;  but,  on  a  demurrer  to  substantial  evidence,  the  party  ofiering  the 
evidence  is  not  obliged  to  join  in  demurrer,  unless  the  party  demurring 
will  distinctly  admit,  upon  the  record,  every  fact  and  every  conclusion 
which  the  evidence  offered  conduces  to  prove :  ib.  187.    A  demurrer 
to  evidence  admits  not  only  those  facts  of  which  positive  proof  is  made, 
but  also  those  inferences  and  conclusions  which  are,  by  fair  presump- 
tion, deduciblfe  from  the  fact  so  proved:  Fanshaw  v.  Cocksedge,  3  Bro. 
P.  C.  690,  3.  c;  1  Doug.  218. .  Therefore,  on  a  demurrer  to  evidence, 
the  party  cannot  take  advantage  of  any  objection  to  the  pleadings:  Cort 
V.  Birkbeck,  1  Doug.  218.    Where  a  demurrer  to  evidence  is  admitted, 
it  is  usual  for  the  judge  to  give  orders  to  the  associate  to  take 
a  note  of  the  testimony,  which  is  signed  by  the  *€ounsel  on  [*496] 
both  sides,  and  the  demurrer  is  affixed  to  the  postea :  B.  N.  P. 
313;  Tidd,  916.    The  damages  may  be  assigned  either  by  the  principal 
jury  conditionally  before  discharged,  or  by  another  jury  on  a  writ  of 
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inquiry,  after  the  demurrer  is  determiDed ;  and  it  is  said  to  be  the  moot 
usual  course,  upon  such  a  demurrer,  to  discbarge  the  jury  without  far- 
ther inquiry :  ib.  . 
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Form  of  Rehedt,  ahd  when  test  mat  sue,  496. 

Form  of  Pleadings,  497. 

Precedents,  499. 

Evidence  for  Plaintiff,  503. 

Evidence  fob  Defendant,  ib. 


Farm  of  Remedy  ^  and  when  they  may  sue.     - 
There  is  nothing  peculiarly  distinguishing  the  form  of  remedy  for 
these  parties  from  others. 

In  the  case  of  personal  contracts  or  covenants,  which  run  not  with  the 
land,  where  the  party  to  whom  they  are  made  is  dead,  the  executor  of 
such  party  is  entitled  to  maintain  an  action  for  the  breach  of  them: 
Brandon  v.  Pate^  2  H.  Bl  310;  JVebb  v.  Ruesell,  8  T.  R.  403.  But 
this  position  will  not  hold,  where  the  covenants  run  with  the  land,  be- 
eause  they  pass  to  the  person  to  whom  the  land  descends,  lA.  401,  Lwcy 
n  Levington^  2  Lev.  26 ;  and  an  executor  cannot  maintain  any  action 
for  such  breaches,  without  showing  some  special  damage  to  the  testator 
in  his  lifetime,  or  that  the  pit.  claimed  some  interest  in  the  premises: 
Kingdom  v.  Nottky  I  M.  4r  S.  355  j  4  ib.  53;  King  v.  Jones^  1  Marshy 
107;  5  Taunt.  418,  s.  c,  affirmed  in  4  ilf.  ^  S.  188;  Knight  v.  QuarleSy 
2  B.  fy  B.  103.  Executors,  he.  may  sue  in  their  representative  charac- 
ter, in  all  cases,  wliere  the  money,  when  recovered,  would  be  assets: 
King  V.  TAom,  1  T.  R.  487;  Ord  v.  Fenwickj  3  East^  104 ;  Petrie  ▼. 
Hanwayy  3  T.  R.  659.  They  can  only  sue  in  those  cases  where  the 
breach  of  a  contract  is  of  such  a  nature  as  to  render  the  personal  estate 
of  the  deceased  less  beneficial  to  the  executor:  Chamberlain  v.  fVil^ 
liamaon^  2  M.fy  8.  408,  216,  a.  Therefore,  the  executor  cannot  sue 
on  a  promise  of  marriage  to  the  testator,  such  agreement  not  having  for 
its  end  the  increase  of  the  personal  fund:  ib.  And,  for  the  breach  of 
the  implied  contract  of  an  attorney  to  investigate  the  title  to  an  estate, 
the  executor  of  the  purchaser  cannot  sue  without  showing  that  the  testa- 
tor sustained  some  actual  damage  :  4  Moo.  535;  A  B.  fy  A.  474. 

As  to  contracts  entered  into  with  themselves,  they  may  sue  in  all 
cases  where  the  money,  when  recovered,  would  be  assets,  jSti//  v.  Pal- 
meti  2  Lev.  165;  as,  on  a  note  endorsed  by  him  in  that  character,  King 
V.  Thorny}  T.  R.  487,  Catherwood  v.  Chabandj  1  A  4-  C.  154,  2  Z?. 
^  R.  271;'  or  for  goods  sold  by  him  as  executor,  Corvell  v.  IVatts,  6 
East,  405;  or  for  money  paid  by  him,  Ordy.  Fentvick,  3  East,  104; 
or  for  money  paid  and  received  to  his  use  as  executor,  Petrie  v.  Han- 
way,  3  T.  R.  659;  or  upon  an  account  stated  with  him  respecting 
money  due  to  him  as  executor:  Heashall  v.  Roberts,  5'JSa^/,150; 
Thompson  v.  Stent i  1  Taunt.  322;  Richardson  v.  Griffiny  2  Chit. 
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JRep*  325.    But  they  may  sue  without  stating  tl)ai  they  are  executors : 
JBrassington  v.  «ifu//,  2  Bing.  177. 

*Where  there  are  several  executors  or  administrators,  they 
must  all  be  joined^  though  some  be  under  seventeen^  or  have  [^497] 
not  proved  the  will,  or  have  even  refused:  Webster  v.  Spencer^ 
2  B.8^  A*  363,  96.  But,  if  one  has  formerly  renounced,  he  need  not 
be  joined  i  A  T.  R.  565»  And,  where  a  promise  is  made  to  executors, 
but  not  expressly  in  that  character,  they  need  hot  all  join;  and  it  will 
be  sufficient  for  those  who  actually  contracted  to  sue,  if  they  do  not 
style  themselves  executors:  Srassington  v.  ^dulty  2  Bing,  111.  The 
nonjoinder  of  executors  or  administrators,  must  be  taken  advantage  of 
by  plea  in  abatement,  ante,  14.  If  they  sue  without  stating  themselves 
to  be  executors,  &c.,  they  will  be  nonsuited,  &c.:  ante,  496,  post,  498. 

If  an  executrix  or  administratrix  marry,  she  and  her  husband  must 
join  for  the  breach  of  a  contract  made  with  the  testator,  &c.,  Com.  Z>. 
Bar,  and  Fern.  V.;  and,  if  she  sue  alone,  it  is  matter  df  abatement, 
Milner  v.  MilneSj  3  T.  R.  631,  ante,  6;  but  the  husband  may  sue 
alone,  on  a  contract  made  to  husbtod  and  wife  as  executrix :  •^nkerstein 
y.  Clarke,  4  T.R.eiS]  Yard  v.  Bllard,  I  Salk.  117.  An  infant  sole 
executor  cannot  sue  till  of  full  age:  38  G.  3,  c.  87;  Toller^  367. 

When  an  executor  or  administrator  dies,  rights  belonging  to  him,  as 
such,  pass  to  the  representative,  not  of  his  own,  but  his  testator's  or  in- 
testate's estate,  as  on  breaches  of  contract  made  with  the  testator,'  or 
judgments  recovered  by  the  executor  thereon;  and  in  other  cases,  where 
the  money  to  be  recovered  would  be  assets  of  the  representatives  of  the 
original  testator  himself.  Partridge  v.  Court,  5  Price,  412,  Hamm. 
136,  Chit,  PL  14;  and,  in  such  case,  there  must  be  an  administrator, 
de  bonis  non,  appointed ;  2  Saund,  72,  m.  [/.]  And,  where  a  contract 
is  made  with  an  administrator  in  that  character,  and  he  dies  intestate, 
without  having  sued  upon  such  contract,  the  administrator  de  bonis  non 
may  sue,  for  he  succeeds  to  all  the  legal  rights  which  belonged  to  the 
administrator  in  his  representative  capacity,  Catherwood  v,  Chiband, 
.1  B,  Sf  C,  154,  2  D.  Sr  R.  271 ;  and,  therefore,  he  may  sue  the  acceptor 
of  a  bill  of  exchange,  endorsed  to  his  administratrix,  in  payment  of  a 
debt  due  to  the  original  intestate,  ibr,  and  may  join  such  a  cause  of  ac- 
tion with  counts  upon  promises  made  to  the  intestate :  Hirst  v.  Smith, 
7  T.  R.  182. 

In  the  case  of  torts,  when  the  action  mtist  be  in  forma  ex  delicto,  for 
the  recovery  of  damages,  and  the  plea  thereto  not  guilty,  executors  can- 
not sue,  it  being  a  maxim,  that  actio  personalis  moritur  cum  persona: 
1  Saund.  216,  7;  3  Bl  C.  302;  Hambly  v.  Trott,  Cowp.  371  to  377; 
Chamberlain  v.  Williamson,  2  M,  fy  S,  408.  But,  with  respect  to 
some  injuries  to  personal  property,  by  4  Edw,  3,  c.  7,  executors  and 
administrators,  and  their  executors  and  administrators,  may  have  remedy 
by  action  for  every  description  t)f  injury  to  personal  property,  by  which 
it  has  been  rendered  less  beneficial  to  the  executor,  whatever  the  form 
of  action  may  be :  t6. 416 ;  and  see  the  cases  in  1  Chit.  PL  59.  Execu- 
tors have  no  remedies  for  injuries  committed  to  real  property  in  their 
testator's  lifetime:  1  Saund  207,  n.;  Sir  W.  Jones^  174;  Williams  v. 
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Bredotiy  Bjf,^'  P'  330;,  Emerson  v.  JBmerson^  1  Pent  187.     For  in- 
juries to  the  real  estate  after  the  death,  the  executor  may  sue. 

^  Form  of  Pleadings. 

Declaration.']  There  is,  in  general,  nothing  peculiar  relating  to  the 
form  of  the  declaration  in  actions  by  executors.  In  every  declaration  by 
aa  executor  or  administrator  as  such,  he  should  describe  himself  accord- 
jungly  in  the  commencement,  though  indeed  it  will  suffice  if  the  fact  ap- 
pear in  other  parts  of  the  declaration,  1  Sound.  11,  112,  n.  2;  and,  in 
stating  a  debt  or  promise  to  him,  the  word  *^  as'^^  executor,  &c.  nyist  be 
inserted,  or  the  omission  will  be  fatal,  even  after  verdict:  Hen- 
[*498]  shall  V.  Roberts f  *5  £!astf  150;  Powlet/  v.  Miston,  2  Marsh. 
151.  In  actions  of  debt,  the  words  <'  owes  to"  should  be  omit- 
ted in  the  commencement :  Com.  D.  Pleader ^  2  D.lf2  fF.8;l  SaumL 
lyll2yn.  I ',3  East,  2. 

After  the  'conclusion,  to  the  damage,  &c.,  and  before  the  pledges,  a 
profert  of  the  letters  testamentary,  or  letters  of  administration,  should 
be  made :  Bac.  M.  Executor^  C,  Doug.  5,  in  notes ;  Carth.  69.  In 
an  action  on  a  note  endorsed  to  the  pit.  by  an  administrator,  no  profert 
is  necessary,  because  the  pit.  is  not  entitled  to  the  custody  of  the  letters 
of  administration,  which,  however,  must  be  proved  on  the  trial:  fFilles, 
560.  The  omission  of  the  profert  is  now  aided,  unless  the  deft,  demur 
specially  for  the  defect:  4  ./^nwc,  c.  16,  *.  1. 

Wherever  it  is  material  for  the  pit  to  avail  himself  of  a  promise  or  ac- 
knowledgment, or  other  cause  of  action,  since  the  death  of  the  testator, 
a  count  should  be  inserted  to  meet  the  same,  for  otherwise  such  promise 
or  acknowledgment,  or  other  cause,  of  action,  cannot  be  given  in  evi- 
dence, Sarell  v.  Wine,  3  East,  409,  Hickman  v.  Walker,  Willes,  29, 
Pittam  V.  Foster,  2  D.  fy  R.  363,  \  B.  fy  C.  248, 9.  c,  5  Moo.  105, 
508,  Ward  v.  Hunter,  6  Taunt.  210,  Hurst  v.  Parker,  \  B.fy^.  93, 
Short  V.  Macarthy,  ZB.fyJl.  626;  but,  if  there  be  no  particular  use  in 
such  count  it  should  be  omitted,  as  it  would  subject  the  pit  to  costs,  if 
he  did  not  succeed  in  the  action :  t6.;  Tidd,  1014,  5;  1  Sing.  249;  8 
Moo.  146,  s.  c. 

Care  must  be  taken  in  the  declaration,  not  to  join  a  demand  which 
the  pit  may  recover  in  his  own  right  The  best  rule  of  determining 
what  demands  may  be  joined,  is  to  consider  whether  the  sum,  when  re- 
covered, would  be  assets;  if  it  would  be  so,  it  may  be  joined:  Thofnp* 
son  V.  Stent,  1  Taunt.  322;  Powley  v.  Newton,  2  Marsh.  147;  6 
Taunt.  455;  Bullw.  Palmer,  2  Lev.  165;  King  v.  Thorn,  1  T.  R. 
489;  2  Saund.  117,  d.  An  executor  may  declare  as  such,  on  a  note 
made  to  him  as  such  since  the  death.  Partridge  v.  Court,  5  Price,  ^12, 
Court  V.  PartHdge,  7  Price,  591,  1  T.  R.  487,  Cowell  v.  Watts,  6 
East,  410;  or  for  money  lent  by  him  as  such,  Webster  v.  Spencer,  3 
B.  Sf  Jl.  360 ;  or  for  money  paid  by  him  as  such,  Ord  y.  Fenwiek,  S 
East,  104;  or  for  money  had  and  received  to  his  use  as  such,  Petrie  y. 
Hannay,  3  T.  R.  659,  2  Saund.  207;  or  on  an  account  stated  with 
him  as  such,  whether  of  moneys  due  to  him  as  such,  or  to  the  testator, 
Hemhall  v.  Roberts,  5  East,  150,  6  Bast,  403,  1  T.  R.  487,  1  Taunt. 
322,  2  Marsh.  147 ;  and,  in  these  cases,  counts  to  meet  such  claims  may 
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be  joined  with  counts  on  promises  to  the  testator.  But  mo  executor  ctrt'- 
not  declare  as  such  on  a  bond  given  to  him  bince  the  death:  JHbsier  rl 
^rundellj  3  B.  S^  P.  7  y  Partridge  v.  Courts  5  Price^  512  \' Court  ?• 
Partridge^  7  Price,  591.  -         , 

Pka.'\  Besides  the  ordinary  defences,  the  deft,  may,  by  his  p]ea^ 
deny  the  pit's  representative  character,  by  pleading  ne  ungues  executor 
or  administrator^  or  deny  .the  fact,  under  either  of  which  pleas  be  may 
dispute  the  sufficiency  of  the  grant'  of  probate  or  administrativjn,  by  rea-' 
son  of  the  defective  stamp,  &c.:  Thynne  v.  Protheroe^  2  M.  fy  S.  555; ' 
1  Sid.  250.  Where  letters  of  administration  have  been  obtained  in  an 
inferior  diocese,  the  deft  may  plead  in  bar  that  these  were  bona  nota- 
biliaj  and  may  give  that  fact  in  evidence  under  the  plea  of  ne  ungues 
executor:  I  Squrtd.  274,  n.  3.  But,  if  he  contends  the  intestate  did  not 
live  in  the  diocese  at  the  time  of  his  death,  he  should  plead  it  specially, 
and  the  mere  denying  the  grant  of  administration  to  pit.  will  not  suffice: 
Stokes  V.  Bate,  5  B.  Bf  C.  496. 


•Precedents.  [*499] 


BxoiHiriNa  or  a  sxcLAiuTioir  bt  aji  xxxcutor  a  x.  b. 
Ellenborough.  Trinity  Term,  9  Geo.  4. 

Middlesex  (venue)  (to  wit)  A.  B.  (the  pU.  in  this  suit),  executor  of  the  last  will  and  teita- 
mcnt  of  E.  F.,  deceased,  complains  of  C.  D.  (the  deft,  in  this  suit),  beinr  in  the  custody,  &ic. 
(at  utwU,  except  in  debt,  when  Uu  wordSf  "  owes  to  and"  tkotUd  be  omUtedf  "  Dedoralum'\ 

THX  LIKE  IH  C.  P. 

In  C.  P.  Trinity  Term,  9  Geo.  4. 

Middlesex  (venue)  (to  w;it.)  C.  D.  was  attached  (or^  "  summoned")  to  answer  A.  B.,  ex- 
ecutor of  the  last  will  and  testament  of  £.  F.,  deceased,  of  a  plea  of  trespass,  &c.  (or  at  the 
plea  it);  and  thereupon  the  said  A.  B.,  executor  as  aforesaid,  by  G.  H.,  his  attorney,  com- 
plains; that,  whereas,  ^. 

THX  LIKS  IV  THX  XXCHXqUXB. 

In  the  Exchequer  of  Pleas.  Trinity  Term,  9  Geo.  4. 

Middlesex  (to  wit.)  A.  B.  executor  of  the  last  will  and  testament  of  E.  F.,  deceased,  and  a 
debtor  to  our  lord  the  now  king,  for  the  debts  of  the  said  E.  F.,  comeih  before  the  barons,  &c., 
ooi  be.  (as  utualf  ue  ante^  *'  DecUtration.'*) 

COHHXHCKVKBT  OV  L  DBCLARATIOIT  BT  TRX  XXXCUTOR  OF  AIT  XXXCUTOR. 

Middlesex  (to  wit).  A.  B.,  executor  of  the  last  will  and  testam^snt  of  E.  F.,  deceased,  which 
said  E.  F.,in  his  lifetime,  and  at  the  time  of  his  death,  was  executor^of  the  last  will  and  tes-  * 
tament  of  G.  U.,  deceased,  complains,  &c. 

BT  AH  ADHIHISTRATOB  AOAIXST  A9  ADHIiriSTRATQR. 

Middlesex  (to  wit.)  A.  B.,  administrator  of  all  and  singular  the  goods,  chattels,  and  credits, 
which  were  of  E.  F.,  deceased,  at  the  time  of  his  death,  who  died  intestate,  complains  of  C. 
D.,  administrator  of,  &c.,  being  in  the  custody,  kc,  (at  utuaL) 

PROTXRT  BT  AX  XXXCUTOR. 

(Thitthould  be  inserPed  ai  the  end  of  all  deelarationt  by  exeeu/on.)  And  the  said  pit.  brings 
into  court  here  the  letters  testamentary  of  the  said  E.  F.,  deceased,  whereby  it  fully  appears 
to  the  said  court  here  that  the  said  pit.  is  executor  of  the  last  will  and  testament  of  the  said  £. 
F.,  deceased,  and  hath  the  execution  thereof,  &c. 

PBOrXBT  BT  THX  XXXCUTOR  OF  Aff  XXXCUTOR. 

And  the  said  pit.  brings  mto  court  here  as  well  the  letters  testamentary  of  the  said  ^.  F.»  v 
deceased,  as  the  letters  testamentary  of  the  said  G.  H.,  deceased,  whereby  it  fully  appears  to 
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the  gaid  court  here  that  the  said  E.  F.,  in  hit  lifetime,  wai  ezecafor  of  tl>e  Uit  will  and  teita^ 
ment  of  the  nid  O.  H.,  deceased,  and  that  the  said  A.  B.  ii  executor  t>f  the  last  will  and  tes- 
tament of  the  said  £.  F.,  deceased,  and  hath  the  execution  of  the  last  wills  and  testaments  of 
the  said  £.  F.  and  G.  H.  respectirely,  &c.  v 

PBOrXRT  BT  ▲  SURTirno  SZXCVTOR. 

And  he  brings  into  court  here  the  letters  testamentary  of  the  said  E.  F.,  deceased,  whereby 
it  fully  appears  to  the  said  court  here  that  the  said  pit.  and  G.  H.,  in  the  lifetime  of  the  said 
G.  U.,  were  executors  of  the  last  will  and  testament  of  the  said  E.  F.,  deceased;  with  this, 
that  the  said  pit.  will  rerify  that  the  said  G.  H.  is  deceased,  and  that  he,  the  said  plt^  hath 
'  ihereby  become  and  is  the  snrriTing  executor  of  the  last  will  and  testament  of  the  said  £.  F., 
deceased,  and  hath  the  execution  thereof,  kc.  Pledges,  he. 

USUAL  BTATXHSHT  OF  LXmES  OF  AI>MIIIISTKATXOH,  AMD  PBOFCRT  BT  Alt  ADMIIIISTRATOR. 

Tet  the  said  deft.,  not  regarding  his  said  se?eral  promises  and  undertakings,  but  contrifing 
and  fraudulently  intending  to  deceive  and  defraud  the  said  £.  F.,  in  his  lifetime,  and  the  said 
pit.,  as  administrator  as  aforesaid,  after  the  death  of  the  said  E.  F.,  to  which  said  pit,  alter 
the  death  of  the  said  £.  F.,  to  wit,  on,  iic,  (dale  of  grant),  at,  iu:*(venue)  aforesaid,  adminis- 
tration of  all  and  singular  the  goods,  (Chattels,  and  creditt  which  were  of  the  said  £.  F.,  de* 
ceased,  at  the  time  of  his  death,  who  died  intestate,  Charles,  by  dif  ine  ProTidence,  Archbishop 
(aeeording  to  fad)  of ,  Primate  of  all  England,  and  metropolitan,  in  doe  form  of 

[  law,  was  granted  in  this  behalf,  hath  not  as  yet  paid  the  said  sums  of  moM^, 

*500j  *or  any  part  thereof,  to  the  said  E.  F.,  in  his  lifetime,  or  to  the  said  ph.,  admiois* 
trator  as  aforesaid,  since  the  death  of  the  said  E.  F.,  although  often  requested  to 
to  dO|  Jhath  hitherto  wholly  refused  and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to 
the  said  pit.,  administrator  as  aforesaid,  to  the  damap  of  the  said  pit.,  as  administrator  as 
aforesaid,  of  £100 ;  and  therefore  he  brings  his  suit,  &c.  And  the  said  pit.  brings  into  cooit 
here  the  letters  of  administration  of  the  said  archbishop  {or  bishop),  which  give  sufficient  crl- 
dence  to  the  said  court  here  of  the  grant  of  administration  to  the  said  pit ,  as  aforesaid,  the 
date  whereof  is  the  day  and  year  in  that  behalf  aboTC  mentioned,  kc.    Pledges,  kc. 

OKCLARATIOir  BT  AN  BXBCUTOR  05  PROMI8K8  TO  THX  TESTATOR. 

(CommencemerU  at  ante,  449.)  For  that  whereas  the  said  deft.,  in  the  lifetime  of  the  said 
E.  F.,  on,  he.  (9omt  day  in  iulaiorU  lifetime),  at,  &c.  (venue),  was  indebted  to  the  said  £.  F., 
in  the  sum  of  £60,  of  lawful  money  of  Great  Britain,  for  di? ers  goods  and  chattels  by  the 
said  E.  F.  before  that  time  sold,  kc.  {ike  subjeet-malter  of  ike  debi,  whaiever  it  may  be,  tkmUd 
be  described  after  this  mode);  and,  being  so  indebted,  &c.  (laying  the  ffromin  to  the  said  £.  F. 
in  kis  lifetime,  Tht  following  iM  the  form  of  the  quantum  meruit:)  And  whereas,  also,  after- 
wards,  and  in  the  lifetime  of  the  said  E.  F.,  to  wit,  on  the  day  and  jear  aforesaid,  at,  Itc, 
aforesaid,  in  consideration  that  the  said  E.  F.  had  before  that  time  done,  &c«  And  the  said 
pit.,  executor  as  aforesaid,  avers,  that  the  said  E.  F.,  in  his  lifetime  therefore  reasonably  de- 
served to  have,  he.,  whereof,  hc.\  yet  the  said  deft.,  not  regarding,  &c.,  but  contriving,  hc^ 
to  deceive  and  defraud  the  said  E.F.  in  his  lifetime,  and  the  said  pit.  as  executor  as  aforesaid^ 
since  the  death  of  the  said  E.  F.,  in  this  behalf,  hath  not  as  yet  paid  the  said  several  sums  of 
money,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  E.  F.,  in  his  lifetime,  or  to 
the  said  pit.,  executor  as  aforesaid,  since  the  death  of  the  said  E.  F.  (although  often  requested 
so  to  do),  but  he  to  do  this  hath  hitherto  wholly  refused,  and  still  refuses  to  pay  the  same, 
or  any  part  thereof,  to  the  said  pit.,  executor  as  aforesaid,  to  the  damage  of  the  said  pit.,  ai 
executor  as  aforesaid,  of  £ — ;  and  therefore  he  brings  his  suit,  &c.  And  the  said  pit.  brings 
into  court  here  the  letters  testamentary,  &c.  (add  profert,  as  ante,  499.)  Pledges,  &c. 

COUNTS  OV  PROMISXS  TO  PLT.  AS  XXBCUTOR. 

And  whereas,  also,  the  said  deft.,  afterwards,  and  after  the  death  of  the  said  E.  F.,  de- 
ceased, to  wit,  on,  &c.  {some  day  after  the  death),  at,  &c.,  aforesaid,  was  indebted  to  the  said 
pit.,  as  executor  as  aforesaid,  in  the  sum  of  £«-,  of  like  lawful  money,  for  divers  goods,  &c. 
{as  the  subject-matter  of  the  claim  may  be),  by  him,  the  said  E.  F.,  in  his  lifetime,  sold  and  deli- 
vered to  the  said  deft,  {as  the  debt  may  be),  and  at  his  special  instance  and  request.  And  the 
said  deft.,  being  so  indebted,  he,  the  said  deft.,  in  consideration  thereof,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at,  he.,  aforesaid,  undertook,  and  then  and  there  faithfofly 
promised  the  said  pit.,  as  executor  as  aforesaid,  to  pay  him  the  said  sum  of  money  in  this 
count  mentioned,  when  he,  the  said  deft.,  should  be  thereunto  afterwards  requested,  (if  the 
pit,  in  the  character  of  executor  has  sold  goods  to  the  deft.,  or  paid  money  for  him,  here  add 
counts  for  goods  sold,  S^.,  by  the  pU.  as  executor,  ante,  497—^98 ;  and,  if  the  deft,  hat  received 
money  since  the  death  of  testator ^  add  a  count  for  money  had  and  recetoea  to  the  pU,U  tue,  az  ex- 
ecutor,2  Chit,  PI.  \Q1,) 
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«         ACOOVHT  STATKD  WITH  PLV.  A9  BUCUTOB. 

And  whereas,  also,  the  said  deft.,  afterwards,  to  wit,  on,  &c.,  last  aforesaid,  at,  lie.,  afore- 
said, accounted  with  the  said  pit.,  a»  executor  aforesaid,  of  aod  concerning  diwrs  other  sums 
of  m6ney  from  the  said  deft,  to  the  said  pit.  as  executor  as  aforesaid,  before  that  time,  (or, 
"  to  the  said  £.  F.  in  his  lifetime,*'  and  tphieJi  it  preferable,  if  the  claim  arote  in  the  leHaior^s 
lifetime,  on  account  ofcottt,  thovJd  the  pit.  not  tueceed,  see  ante,  498)  due  and  owing,  and  then 
in  arrear  and  unpaid ;  and,  upon  that  accounting,  the  said  deft,  was  then  and  there  foun4  t* 
be  in  arrear  and  indebted  to  the  said  pit.,  as  executor  as  aforesaid  (or,  '*  to  the  said  E.  F.,.iii 
his  lifetime"),  in  the  further  sum  of  £--,  of  like  lawful  money,  and,  being  so  found  in  arreac 
and  indebted,  he,  the  said  deft.,  in  consideration  thereof,  afterwards,  to  wit,  on, 
&c.,  last  aforesaid,  at,  &c.,  aforesaid,  undertook,  *and  then  and  there  faithfuHj  f  oOYl 
promised  the  said  pit,  as  executor  as  aforesaid,  to  pay  him  the  said  sum  of  mo-  , 

nej  last  mentioned,  whenerer  afterwards  he,  the  said  deft.^  should  be  thereunto  requeeted.* 
Tet  the  said  deft.>  not  regarding  his  said  sereral  two  last-mentioned  promises  and  andertak- 
ings  (this  should  agree  mih  the  number  of  counts  in  ithich  the  promises  are  laid  la  pit,),  so  bj 
him  in  manner  and  form  aforesaid  made,  but  contriving  and  fraudulently  intending  craftilj 
and  subtly  to  deceive  and  defraud  the  said  pit.,  as  executor  as  aforesaid,  in  this  respect,  bath 
not  yet  paid  the  several  sums  of  money  in  the  said  last-mentioned  two  counts  specified  (ac- 
cording to  the  counts  in  which  the  promises  are  laid  to  pit.),  or  anj  or  cither  of  tbHIii,  or  anj  part 
thereof,  to  the  said  pk.,  executor  as  aforesaid  (although  often  requested  so  to  do);  but  the  said 
deft,  to  pay  the  same,  or  any  part  thereof,  hath  hitheno  altogethea  refosed,  and  still  doth  re- 
fuse, to  the  damage,  &c.  (as  ante,  499,  adding  profert,) 

•V 

BT  smtrmvoicxF      otu 

(fn  an  action  at  the  suit  of  a  surviving  executor,  describe  him  accordingly  in  the  begUhning, 
<  and  conclude  as  follows  .*)  Yet  the  said  deft.,  not  regarding,  &c.,  but  contriving,  &c.,  to  de- 
ceive and  defraud  the  said  E.  F.  in  his  lifetime,  and  the'said  pit.  and  one  G.  H.  in  his  life- 
time, now  deceased,  and  whom  the'  said  pit.  hath  survived  (which  said  pit.  and  G.  H.,  in  the 
lifetime  of  the  said  O.  H.,  were  executors  of  the  last  will  and  testament  of  the  said  £.  F.,  de- 
ceased), after  the  death  of  the  said  E.  F.,  and  the  said  pit.,  as  surviving  executor  as  afore- 
said, since  the  death  of  the  said  G.  H.,  in  this  behalf,  hath  not  as  yet  paid  to  them,  or  any 
or  either  of  them,  the  said  several  sums  of  money,  or  any  or  either  of  them,  or  any  part 
thereof  (although  often  requested  so  to  do);  but  he  to  do  this  hath  hitherto  wholly  refused, 
and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said  pit.,  surviving  executor  as 

aforesaid,  to  the  damage  of  the  said  pit.  as  surviving  executor  (as  aforesaid,  of  £ ;  and 

therefore  he  brings  his  suit,  &c.  (Mdprofert  by  a  surviving  executor,  as  ante,  ^.)  Pledges,  &c. 

BT  BUSBAHD  AHD  WIFX,  KXBCUTIUX  BBFORB  HARRIAOX. 

■'  (to  wit.)  A.  B.and  C,  his  wife  (which  said  C.  is  executrix  of  the  last  will  and  tes- 

tament of  D.,  deceased);  complains  of  E.  F.,  being,  &c.,  for  that  whereas  the  ^id  E.  F.,  oo, 
kc.,  at,  &c.,  was  indebted,  &c.  (as  in  the  common  ease  at  the  suit  of  an  executor.)  Yet  the  said 
£.  F.,  not  regarding,  kc.,  but  contriving,  &c.,  to  deceive  and  defraud  the  said  D.  in  his  life- 
time, and  the  said  C,  as  executrix  as  aforesaid,  after  the  death  of  the  said  D.,  and  whilst  she 
was  sole  and  unmarried,  and  the  said  A.  B.  and  €.,  his  irife,  as  executrix  aforesaid,  since 
their  intermarriage,  in  this  behalf,  hath  not  as  yet  paid  to  them,  or  any  o^  either  of  them, 
tift  said  several  sums  of  money,  or  any  pan  thereof  (although  often  requested  so  to  do);  but 
he  to  do  this  hath  hitherto  wholly  refused,  and  still  refuses  to  pay  the  same,  or  any  part 
thereof,  to  the  said  A.  B.  and  C,  his  wife,  executrix  as  aforesaid,  or  to  either  of  them,  to  the 
damage  of  the  said  A.  B.  and  C,  his  wife,  as  executrix  as  afdresaid,  of  £ — -^;  and  therefore 
they  bring  their  suit.    {Jidd  profert  and  pledges.) 

BBCLABATIOSr^r  AIT  AfiMUnSTBATOB  OK  PBOKISBS  TO  IKTSSTATX. 

(Commenumenl  as  ante,  499.)  For  that  whereas  the  said  C.  D.,  deft.,  in  the  lifetime  of  the 
said  £.  F.,^  on,  iic,  at,  &c.,  was  indebted  to  the  said  £.  F.,  &c.  (as  in  the  case  4^  an  executor, 
as  ante,  600);  and  being  so  indebted,  &c.  (laying  the  promises  to  the  said  E.  F.  in  his  Hfetime, 
and  the  breach  vnll  be  as  ante,  600.) 

tns  LIKX  OB  FBOKISBS  tO   PLt. 

(tt  may  be  advisable  here  to  add  counts  on  promises  to  the  administraior  as  such,  and  which 
will  run  as  in  the  preudent,  atUe,  500,  using  the  word  *'  administrator"  instead  of  **  execu- 
tor.'*) To  the  damage  of  the  said  A.  B.,  as  administrator  as  aforesaid,  of  £-— *;  and  there- 
fore he  brings  his  suit,  &ic.  (and  the  profert  is  as  ante,  499.)  • 

Br  A  BUBTIVIBO  ADKIB18TBAT0B. 

If  the  pit.  be  an  administrator  with  the  will  annexed,  or  durante  minore  »tate  of  an  executor, 
Vol,  I.  73 
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ftriiexi  of  kin,  he  mutt  be  deteribed  imi^rdinglyf  aeimikd  IMten  of  odnUniHraiion ;  and,  in  ike 

tatter  cotei  a(  the  end  of  the  duUuraiion,  there  mutt  be  an  avermerU  that  tfk  exeeutor  or  next  of 

^      kin  it  under  age.    In  an  action  at  the  mit  of  a  turtfiving  administrator,  deteribe  him 

P^5021   iueardin^ly  tiiroughout,  aM  ^conclude  at  in  the  frecedad^  amie,  W^l^aUke  mtU  of 

..  a  turvixmg  executor,  mutatis  mutandU. 

31  iir  AsxnntT&ATOB  dk  ^oins  kof,  witb  yriLL  maxzi). 
■  (to  wit)    A.  B.,'  admioittrator  of  all  and  singvlar  ^e  goods,  chattels,  aod  credits, 

wkicb  were  of  £.  F.,  deceased,  at  the  time  of  his  death,  Ie|t  UDadministered  by  6l  H.  in  his 
lifetime,  now  deceased,  and  which  s^id  G.  H.  in  his  lifetime,  and  at  the  time  of  his  death,  was 
czecnlor  of  the  last  wiU  and  testament  of  the  said  £.  F.,  deceased,  with  the  will  of  the  said  £. 
F.,  deceased,  annexed,  complains  of  C.  D.,  being,  &c.,  for  that  whereas  the  said  daft^  oa, 
&G«,  at,  iuc.,  was  indebted,  kje.  (fit  utual);  yet  the  said  deft.,  not  regarding,  &g.,  but  contt^Tiog, 
&c.,  to  deceive  and  defrand  the  said  £.  F.  in  his  lifetime,  and  the  said  G.  H.  in  hk  lifetime,  now 
deceased,  and  which  said  G.  H.  in  his  lifetime,  and  at  the  time  of  his  death,  was  executor  of  the 
last  will  aod  testament  of  the  said  £.  F.,  deceased,  and  the  said  pit.,  after  the  death  of  the  said 
G,  H.  (to  which  said  pit.,  aftef  the  respective  deaths  of  the  said  £.  F.  and  G.  H^  to  wit,  oa, 
&c.,  at,  &4:^  aforesaid,  administration  of  all  and  singnl^i'  the  goods,  chattels,  and  crcdiiSy 
wliieh  were  of  4fae  said  £.  F.,  deceased,^  at  the  tim^  of  his  death  left  onadministcred^  the 
said  O.  H*.,  deceased,  executor  as  aforesaid,  with  the  will  of  the  said  £.  F.  annexed,  by 
Charles,  by  diTtne  FrovidjVice,  Archbishop  of.C^erbury,  primate  of  ail  £ngland,  aod  me- 
tropolitan, in  doe  form  of  law,  was  granted),  in  this  behalf,  hath  not  as  yet  paid  to  them,  or 
any  or  either  of  them,  the  said  several  sumsjof  money,  or  any  or  either  of  Ihera,  dr  any  part 
thefeof  (although  often  requested  so  to  do);  b«c  he-aotoi^b  hfith  hitherio  wholly  refpsed,  and 
still  fefuses  to  pay  the  same,  or  any  part  thereof,  to  the  said  nit,  admioistnitor  as  aforesaid^ 
to  the  damage  of  the  said  pit.,  as  administrator  as  aforesaid,  of  £■  ;  and  di^efore  he  brngt 
hu  suit,  &c.    {Add  ^fert  of  lettert  of  admitUttration.) 

.  See  forms  of  indebttatut  attumptU  by  a  surviving  executor,  2  Chii.  FU  104;  by  husband  and 
wife,  executrix  before  marriage,  t6.,  106;  by  husband  and  wife,  executrix  after  m&rxiage,  Vb^ 
by  a  surviving  administrator,  ib.,  110;  by  administrator  durante  minore  <Biate,  tb.,  110;  by 
husband  and  wife,  administratrix,  &.c.  t6.,  1 12;  declaration  by  an  execotor  to  recover  ex- 
penses of  a  party-wall,  ib.  250.  See,  also,  forms  of  declaration  by  an  executor  or  adminis- 
trator of  payee  of  a  note  against  the  malier,  ib.,  140;  and  the  like  on  a  promise  after  the 
death,  t6.;  by  executor  or  administrator  of  payee,  &c.,  against  acceptor,  ib.,  165;  by  execotor 
of  payee  against  drawer,  where  bill  due  after  the  death,  ib.,  165. 

SXCKASATIOir  BT  SXXCITBOK  OF  OBLISSX  OF  ▲  BOKB  AOAIB8T  OBKItfOB. 

Middlesex  (to  wit.)  A.  B.,  executor  of  the  last  will  and  testament  of  £.  F.,  deceased,  com- 
plains of  C.  D.,  of  a  plea,  that  he  render  to  him  the  sum  of  £100,  of  lawful  money  of  Great 
Biitain,  which ^he  said  C  D.  unjustly  detains  (ante,  4^6)  from  him;  for  thatvrheroas  the  said 
deft.,  in  the  lifetime  of  the  said  £.  F.,  since  deceased,  to  wit,  on,  ^.,  at,  &c.,  by  his  certain 
writing  obligatory,  sealed  with  his  %oi\,  aod  now  shown  to  the  court  of  our  said  lord  the  king, 
before  the  Sing  himself  here,  the  ()fite  whereof  is  the  same  day  and  year  aforeaaid,  acknow- 
ledged himself  to  be  held  and  firmly  boujMl  to  the  said  K.  F.  in  the  said  sum  of  £100  above 
demanded,  to  be  paid  to  the  said  £.  F.,  or  his  certain  attorney,  executors,  administrators,  or 
assl)^ns,  when  he,  the  said  deft.,  should  be  thereunto  afterwards  requested.  Tet  the  said  daft» 
(although  often  requested  so  to  do),  hath  not  as  yet  paid  the  said  sum  of  £100,  above  de-> 
manded,  or  any  part  thereof,  to  the  said  K.  F.  in  his  lifetime,  or  to  the  said  ph.,  execotor  aa 
aibresaid,  since  the  death  of  the  said  £.  F.,  but  to  pay  the  same,  or  any  part  thereof,  to  the 
ssffd  £.  F.  in  his  lifetime,  ov  the  said  A.  B.,  executor  as  aforesaid,  since  the  death  of  the  said 
£.  F.,  the  said  deft,  bath  hitherto  wholly  refused,  and  still  doth  refuse,  to  pay  the  same,  or 
any  part  thereof,  tb  the  said  t>lt.,  executor  aa  aforesaid,  to  the  dai^afe  of  the  said  pit,  as  ex« 

ecutor  as  aforesaid,  oi  £ ;  and  therefore  he  brings  his  suit,  &«.    (Add  prgfeirk  and  flivUget 

"  tee  cadet  "  Bond,"^ 
r*5031       ^^5  declaration  ui  debt  by  an  administrator  of  the  obligee^  2  Chii.  PI.  466. 

GO0Mtr  BT  XZBCUTOB  IB  TBOTXB,  ABB  COBTCBBIOIf  BXIBG  AFTXB  TSSTATOB's  BXATB. 

And  whereas,  also,  the  said  pit,  as  executor  as  aforesaid,  afterwards,  and  after  the  death 
of  the  said  £,  F*,  to  wit,  on,  kc,  at,  kc,  was  lawfully  possessed  of  divers  other  goods  aod 
chattels,  to  wit,  goods  and  chattels  of  the  like  number,  quantity,  quality,  description,  and 
value,  as  those  in  the  said  first  count  mentioned,  as  of  his  property,  as  such  executor  as  afore- 
said; and,  being  so  possessed  thereof,  he,  the  said  pit.,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.,  aforesaid,  c&sually  lost  the  said  last-mentioned  goods  and  chattels 
out  of  his  possession,  and  the  same  then  and  there  came  to  the  possession  of  the  said  deft,  by 
finding.  Tet  the  said  deft.,  well  knowing  the  said  last-mentioned  goods  and  chattels  to  be 
the  property  of  the  said  ph.,  as  such  execator  as  aibrosaid,  and  of  right  to  belong  and  npper- 
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tain  to  the  taid  plt.»  as  sHth  executor,  but  eontriving  and  fraudulently  intending  to  deceive  ai>d 
defraud  the  said  pit.,'  as  such  executor  as  aforesaid,  in  this  behalf,  hath  not  as  yet  delivered  tl^ 
said  last'Uientioned  goods  and  chattels,  or  any  part  thereof,  to  him,  the  said  pit.  (althoua^ 
often  requested  so  to  doL  and  hath  hitherto  wholly  neglected  and  refused,  and  st^  whQUjr 
neglects  and  refuses,  so  to  do,  and  afterwards,  to  wit,  on,  &c.,  last  aforesaid,  at,  kc^  afore*- 
said,  converted  and  disposed  of  the  said  last^mentioned  goods  and  chattels  to  his  own  use. 

See  other  counts  on  a  taa^r  and  conversion  in  testator's  lifetime,  2  Chit.  PI.  838;  on  n 
trover  in  his  lifetime,  and  conversion  after  the  death,  ib.;  and  see  form  for  trover  by  am  ad<- 
mbistrator,  sfr^  840.  , 

,  Evidence  for  Plaintiff. 

The  cause  of  action  must  be  proved  as  in  ordinary  cases :  as  to  evL- 
dence  ifi  ejectment  by,  see  antCj  460-1. 

The  plt.'s  character  of  executor  or  administrator  must  be  proved,  ex- 
cefit  where  it  is  admitted  by  the  dert.'8  plea,  as  by  non-assumpsit  io  in 
action  on  promises  to  the  intestate^  when  the  production  of  the  letters  of 
administration  cannot  be  insisted  dn,  even  though  they  be  not  properly 
stamped,  Thynne  v.  Protheroe^  ^,M.  fy  S.  553  ;  »or,  after  such  plea, 
will  the  deft,  be  aUowedto  show  that  the- supposed  intestate  has  lAade  a 
will^  Marsjidd  v.  Marsh j  2  Ld.  Sat/m.  824;  and  the  plea  of  noii  est 
/actum  on  a  bond  to  the  intestate  admits  pit's  title  as  administrator; 
Gidley  v.  fVilliamSj  1  Salk.  38;  Com.  D.  Pleader,  2  D.  10.  This  ad- 
mission only  arises,  however,  where  the  title  of  the  executor  or  admin* 
iMrator  is  su£Sciently  stated,  as  the  plea  merely  admits  the  title  as  alleged: 
Adams  v.  Savage.  6  Mod.  134.  The  plea  of  the  general  issue  will  not 
be  an  admission  or  the  title  of  the  executor,  if  the  cause  of  action  have 
accrued  subsequently  to  the  letters  of  administration  being  granted,  as  in 
trover,  on  the  possession  of  the  testator,  and  conversion  in  the  time  of 
the  pit:  Hunt  y.  Stephensy  3  Taunt.  113;  see,  however,  Watson  v. 
Kingf  2  Ctimp.  212.  In  such  case,  strict  proof  of  title  will  be  necessa- 
ry, Mear^ald  v.  Marshy  2  L4.  Raym.  824,  except  where  the  executor 
has  actual  possession  of  the  goods,  Which  al6ne  \s  prima  facte  evidence 
of  property:  Btackham^s  case,  1  Salk.  290;  Basset  v.  Maynardy  Cro. 
E.  819;  2  Saund.  47.  If  Uie  executor  sue  in  his  own'right,  no  proof  of 
his  beitig  executor  need  be  adduted.  Com.  Z>.  Pleader,  2  D.  1,  Homsay 
V.  THmmockCy  Vent.  119,  Wallis  v.  LewiSy2  Ld.  Raym.  1215;  the 
naming  himself  as  executor,  when  he  sues  in  his  own  right,  will  be  sur- 
plusage, CV^^tz.  D.  Pleader^  2D.\\  though,  if  the  action  be  in  his  own 
name,  but  he  claim  in  his  representative  character,  he  n^U9t  adduce  proof 
ofhisAitTe:  Marsfeld  v.  Marsh,  2  Ld.  Raym.  824. 

Tfae  pit's  character  of  executor  may  be  proved  by  4mi  probate  of  the 
.will  nommating  him  executor:  Coe  v.  Westernhamy  2  Setw.^N.  JR.  730. 
An  examined  copy  of  the  probate  will  be  evidence  that  the  party  Cjierein 
named  is  executor:  Hoe  v.  Nelthorpy  3  Salk.  154;  1  Ld.  Raym.  154,  s.  c; 
R.  v.  Staines,  SIcin.  584.  In  the  case  of  the  I0S3  of  the  pro- 
bate, an  exemplification  *under  the  seal  of  the  court  will  be  [*504] 
granted  in  lieu  thereof:  Shepherd  v.  ShorthosCy  1  Sir.  412; 
ante,  446. 

The  title  of  the  administrator  may  be  proved  by  the  letters  of  ad- 
ministration, or  by  the  original  book  of  acts,  which  directs  the  grant  of 
the  letters  with  the  surrogate's  fiat:  Elden  v.  Kiddelly  8  East,  187; 
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Garreit  v.  Lister,  I  Lev^Mi  ^\  ^-  -P-  ^46;  a  ilf.  4*;*  567.    If,  on  pro- 
<}q»tion  of  the  letters/they  appear  to  be  improperly  stamped^  they  will 
be  void,  Hunt  v.  Stevens^  2  TaunL  113;  or,  if  thev  be  granted  by  a 
bishop^  or  other  inferior  judge,  not  having  jurisdiction  so  to  do,  Com.  Z>. 
j3dmin.  B.  5;  but  see  Comber's case^  9 P.  Wms.  tt7, 1  Saund.  275,  a.; 
or,  if  there  be  no  bona  notabilia  within  the  j^oyfnee'of^the  archbishop 
granting  them^  Sha0  v.  Staughton,  2  l$ei^  66,  'iJom.  D,  Jldmin.  B,  3; 
but,  if  the  letters  pF  administration  be  merely  voicFable,  th^lt.  will  not 
be pfipcliidedirom recovering,  as,  where  the  metropolitan  icAa  province 
grants  the  letters  of  administration,  when  the  bona  notafnlia  are  witl^ 
a  diooese  of  that  province,  the  power  to  grant  letters  in  6uch  case  being 
prdpeHy  vested  in  the  bishop  of  such  dioce«e :  3  Bae.  M.'31\  Com.  D. 
Jidmin.  B.  3.    Where  an  intestate  has  bona  notabilia  in  two  ai^ceses 
jirithin  the  same  province,  neither  diocesan  £as  power  to  grant  adminis- 
tration, but  it  mi^st  be  done  by  the  metropolitan  of  the  proviace;  though, 
if  they  be  within  one  diocese;  of  one  province,  and  another  diocese  in 
another  prqvioce.,  the  case  is  different:  per  curiam^  Stokes  v.  Bate,  5 
B.  4*  C.  493;  Com.D.  •Sdmin.  B.3.    If  a  man  have  bona  notabilia 
(that  is,  to  the  value  of  £5.)  in  several  dioceses  of  the  same  province, 
there  must  be  apreVogative  administration;  if  in  two  of  Canterbury,  and 
two  of  York,  there  must  be  two  prerogative  administrations;  and  if  in 
one  diocese  of  each  province,  ea(!h  bishop  must  grant  one :  B.  N.  P.  141; 
Salk.  39.    Debts  on  recognizances,  statutes,  or  judgments,  are  bonano^ 
iabilia,  where  they  are  acknowledged  or  given.  Com.  D.  Admin.  B.  4; 
but  simple  contract  debts  ar^  such  in  the  province  in  which  the  residence 
of  the  debtor  was  when  the  death  of  the.  testator  happened:  ib.,  Feo- 
mans  v.  Bradshaw,  Carth.  373;  and  specialty  debts  are  such  in  the 
province  where  they  were  found  at  the  death  of  the  testator  :  Com.  D. 
Jidmin.  B.  4;  Cro.  E.  472.     A  lease  for  years  is  bona  notabilia  where 
the  land  is  situate:  ib..   Though  letters  of  administration,,  granted  by  an 
inferior  judge,  have  been  deemed  void,  yet,  if  he  grant  a  probate,  it  has 
been  considered  voidable  only:  Comber^ s  casSy  I  P.  fPms.  767;  1 
Saund.  275,  a.    .  ' 

Competency  of  Witnesses. 
A  paid  legatee  is  a  competent  witness  to  increase  the  estate:  Clarke 
v.*  Gannon^  S.  fy  M.3li  A  person  having  an  unsatisfied  demand  upoa 
the  insolvent  e$(tate  of  the  testator  or  intestate,  is  not  a  competent  wit- 
ness for  the  pit.  (executor)i  as  he  has  no  mean9  of  obtaining  any  sort  of 
satisfaction  for  his  debt,  unless  the  pit  succeed  in  the  action,  when  a  fund 
will  be  created,  out  of  which  he  may  be  satisfied :  Craig  v.  Cundel,  1 
Camp»  381.  In  an  action  by  an  executor  or  administrator,  for  a  debt  doe 
to  the  intestate,  a  creditor  of  the  intestate  is  a  good  witness  to  prove  it: 
Paulv.  Brown,  6  Esp.  Sep.  34.  A  creditor  is  a  competent  witness  for 
an  administrator,  to  prove  due  administration  by  payment  of  a  debt  to 
himself:  Stark.  Ev.  11^. 
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